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TUESDAY, FEBRUARY 26, 1957 


Hovss or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The committee met at 10 a. m., in room 1334, New House Office 
Building, Hon. Oren Harris (chairman) presiding. 

The Carman. Let the committee come to order. 

We are very glad to welcome to the committee today members of 
the Interstate Commerce Commission, which is the fourth in a series 
of the usual examinations and reports we receive of the work of the 
various agencies coming under the jurisdiction of this committee. 

I am glad to note that so many members of the Commission are 
present today and to tell you how pleased we are that you are able 
to come; and I note also that you have many of your associates with 
you. 

Inasmuch as the Interstate Commerce Commission is one of the 
so often referred to “independent agencies,” which are considered to 
be and essentially act as arms of the ‘Congress i in their administration 
of the congressional powers which have “been delegated to them, we 
feel therefore quite closely associated with this Commission. 

The powers delegated to such agencies are very broad—and under- 
standably so—and statutory standards to circumscribe and guide them 
in the exercise of these powers necessarily are very general. 

Under these circumstances it is most important “for the Congress 
regularly to review the work of these agencies, and to consider the 
problems which they encounter in administering these powers. In 
fact, it is a requirement of the organization act of 1946 for this 
committee is a standing legislative committee, and having jurisdiction 
over the Interstate Commerce Commission, to keep w ‘atch over its 
administration of the laws. 

The Interstate Commerce Commission has been requested, as we 
are requesting other agencies, to brief us today, on its jurisdiction, its 
organization, and then some of its current problems. 

In addition, I have asked the Commission to review with us some 
of the fundamental issues and policies underlying the legislation 
which it administers, and indicate any recommendations it has for 
legislative changes. Many of us have received the annual report, of 
course, and we know therefore what is included in the report and it 
will not be necessary to go into those matters in detail today. 

It has been a good many years since the passage of these statutes, so 
that it is appropriate to review them in the light of the accumulated 
experience of these years and to note the changes which time may 
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have shown should be made, or new legislation required, all from the 
point of view of most fully and efficiently meeting the public interest. 

So, under the limited time which we have for this overall examina- 
tion of each agency, I trust that we may keep the presentation, and I 
must emphasize also the questioning of my colleagues, on general con- 
siderations of major matters rather than to engage in the ‘pinpointing 
of this or that, or delve into the intricacies of an individual case. 

Another purpose of these meetings is to better acquaint the new 
members of the committee with problems and responsibilities of the 
various agencies and also for us, the older members of the committee, 
to review them. 

We regret that 3 or 4 of our new members could not be with us 
this morning, but some are out of town; some are sick and for various 
reasons cannot be here. 

I am glad, however, to see so many of our newer members present 
and that they will therefore be able to get a better viewpoint of ve 
problems that will be faced with legislativewi ise later on in the yea 


STATEMENT OF OWEN CLARKE, CHAIRMAN, INTERSTATE COM- 
MERCE COMMISSION, WASHINGTON, D. C. 


The CHatrman. Mr. Owen Clarke, Chairman of the Interstate 
Commerce Commission will be our first witness. He is the most 
recently designated or elected Chairman of the Commission. And, 
I suppose he is one of the youngest members, from both the standpoint 
of service and age. That, of course, is quite commendable. 

Mr. Clarke, we are very glad to have you and other members of 
the Commission present, as well as others who are here with you for 
this brief session this morning. 

We would be glad to have you proceed now with your presenta- 
tion, that is, of course, first introducing the members of the Commis- 
sion and staff, or those that are with you that you want to present 
for the record, and then make your statement in such way as is deemed 
best and appropriate for the purpose. 

Commissioner CiarKe. Thank you, Mr. Chairman, and members 
of the committee. 

My name is Owen Clarke. I am the present Chairman of the 
Interstate Commerce Commission. I have served as a member of the 
Commission for slightly over 314 years. My legal residence is in the 
State of Washington. 

With your consent, Mr. Chairman, I would like to present the 
present members of the Interstate Commerce Commission. Brief 
biographical sketches of each member have been filed with the clerk for 
distribution to the committee for its information. 

The CuarrMan. Will you permit an interruption, Mr. Clarke? 

Commissioner CLARKE. Yes, sir. 

The Cuatrman. I believe that we will, without objection, include 
these individual biographies in the recor d, for the information of the 
members.of the committee and of Congress. 

Commissioner CLarke. Thank you. 

(Commissioner Clarke’s biography is as follows :) 








AGENCY HEARINGS 3 


BIOGRAPHY OF OWEN CLARKE, INTERSTATE COMMERCE COMMISSIONER 


Owen Clarke was appointed to be a member of the Interstate Commerce Com- 
mission by President Eisenhower and took his oath of office July 10, 1953, for a 
term expiring December 31, 1959. He was elected by the Commission to serve as 
chairman for a 1-year term beginning January 1, 1957. 

Commissioner Clarke was born at St. Maries, Idaho, October 22, 1913, the son of 
Dr. William F. and Sarah Jane (Davies) Clarke, and received his early education 
in the public schools at Yakima, Wash. He attended Yakima Valley Junior Col- 
lege and received his bachelor of laws degree from the University of Washington, 
in 1936. 

He then practiced law at Yakima until 1941, when he became deputy prosecuting 
attorney for Yakima County. 

Commissioner Clarke was a Naval Reserve officer during World War II, serving 
aboard an aircraft carrier in the Asiatic-Pacific theater from 1948 to January 
1946. 

From 1946 to 1948, he served as prosecuting attorney, Yakima County, and in 
1949 became chairman of the Washington Public Service Commission and a mem- 
ber of the Washington Toll Bridge Authority. In 1951, he also served as chair- 
man of the Mountain and Pacific States Conference of Public Service Commission- 
ers, an organization which embraces the 11 Western States. 

From 1951 until his ICC appointment, Mr. Clarke was a member of the law firm 
ef Brown, Olson & Clarke at Yakima. 

In addition to his duties as Commissioner, Mr. Clarke served as Defense Trans- 
port Administrator from May 1954, to July 1955, when the agency was abolished 
and its functions delegated to the Commission. The DTA became the Transport 
Mobilization Staff and the Commission delegated its functions to Commissioner 
Clarke as the Commissioner responsible for supervision of the Bureau of Safety 
and Service. 

In February 1954, he served as a Government delegate to the Inland Transport 
Committee of the International Labor Organization at Geneva, Switzerland. 

The Commissioner has been admitted to practice before the United States 
Supreme Court, and is a member of Delta Theta Phi, legal fraternity ; Phi Gamma 
Delta, social fraternity; American Legion; Veterans of Foreign Wars; Elks; 
Seattle Transportation Club; Pacific Northwest Trade Association; Yakima 
Chamber of Commerce; Yakima County Bar Association; Washington State Bar 
Association ; American Bar Association; and past president of the Kiwanis Club. 

He is married to the former Ruth A. Moreland, of Seattle. They have a son, 
Owen F. Clarke, Jr., age 17. 

The family resides at 5621 Wood Way Circle, Washington 16, D. C. 


Commissioner CLrarKke. Commissioner Richard F. Mitchell, from 
the State of lowa, our senior member who has served about 10 years, 
regrets his inability to be present, today. 

The CuarrmMan. Will you express to him our regrets that he can- 
not be with us, and also our congratulations on his confirmation by 
the Senate for another term. 

Commissioner Ciarke. Thank you, I certainly will. 

(Mr. Mitchell’s biography is as follows :) 


BIoGRAPHY OF RICHARD F. MITCHELL, INTERSTATE COMMERCE COMMISSIONER 


Richard F. Mitchell was first appointed to the Interstate Commerce Commis- 
sion by President Truman in 1947 to fill a vacancy and was reappointed in 1950 
for a 7-year term expiring December 31, 1956. He was again reappointed in 
1957 for a term expiring December 31, 1963. Commissioner Mitchell served as 
Chairman from July 1, 1954 to June 30, 1955. 

Born in Fort Dodge, Iowa, October 11, 1889, he graduated from Fort Dodge 
High School, received his B. A. degree from the University of Iowa in 1912, 
and his LL. B. degree from the same school in 1913. 

He practiced law in Fort Dodge from 1915 to 1917, when he enlisted in the 
Army as a private. In February, 1918, he was commissioned a second lieu- 
tenant at Atlanta, Ga., and served overseas with the AEF for 11 months. 

After receiving his discharge from the Army in May, 1919, he returned to the 
practice of law in Fort Dodge. He was elected to the supreme court of Iowa in 
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November, 1932, and was reelected in 1936 to a 6-year term, serving until Jan- 
uary 1, 1943. He served as chief justice of the court for 2 years. 

On leaving the Iowa supreme court bench, he returned to the practice of law 
in Fort Dodge until January 1947, when President Truman appointed him to 
be a member of the Commission. 

In 1928, Commissioner Mitchell served as chairman of the Democratic Party 
in Iowa and later was Democratic National Committeeman from Iowa. He 
also served on various national mediation boards following appointments by 
both President Roosevelt and President Truman under the Railway Labor Act. 

The Commissioner married Miriam R. Reynolds in October 1936, and has two 
daughters—Marcia Miriam and Katherine Victoria. 

He resides at 4005 Oliver Street, Chevy Chase, Md., but manitains his legal 
residence in Fort Dodge. 


Commissioner Cuarke. Commissioner Anthony F. Arpaia, the im- 
mediate past chairman, from the State of Connecticut, has served 
about 414 years. 

(Commissioner Arpaia’s biography is as follows :) 


BIOGRAPHY OF ANTHONY F. ARPAIA, INTERSTATE COMMERCE COMMISSIONER 


Anthony F. Arpaia was appointed to the Interstate Commerce Commission 
in July 1952, to succeed Commissioner John L. Rogers, who retired. He took 
his oath of office July 11, 1952, for a term which expires December 31, 1957. 
He served on every division of the Commission and was Chairman of the 
Commission from January 1, 1956, to December 31, 1956. 

He was born in New Haven, Conn., December 17, 1897, the son of Vincent 
and Carolina (de Rubbe) Arpaia, and received his early education at Hill- 
house High School, New Haven. He graduated from Yale College with a 
bachelor of arts degree in 1921 and received his bachelor of laws degree from 
Yale Law School in 1923. While at Yale he was editor and managing editor 
of the Yale Law Journal and was a member of the Book and Gavel Legal 
Society. Phi Alpha Delta, and the student council 

Mr. Arpaia was admitted to the Connecticut bar in 1923 and the New York 
bar in 1924. He engaged in the practice of corporate, finance, and public- 
utility law from 1923 to 1925 with the New York firm of Chadbourne, Hunt, 
Jaeckel & Brown. 

In 1925 he went to Berlin, Germany, as American attorney in charge for 
the firm of Wirth & Picard and engaged in the practice of private inter- 
national law representing American interests in central and eastern Europe. 

He then returned to New Haven in 1927 and engaged in the general practice 
of law there until 1942. From 1931 to 1933 he also served as judge of the 
town court of East Haven, Conn. 

In 1942 Mr. Arpaia was appointed director of the New Haven defense rental 
area for the Office of Price Administration and in 1943 he became chief 
attorney for OPA in Connecticut. Shortly thereafter he was appointed State 
director of the Connecticut OPA, serving in that post from 1948 to February 
1, 1945. 

Mr. Arpaia then became vice president and general counsel of the Adley 
Express Co., New Haven, and remained with that firm until 1951, when he 
resigned to return to the private practice of corporate, estate planning, and 
tax law in New Haven. His appointment to the Commission was made the 
following year. 

He has been extremely active for many years in civic affairs in his native 
State, where he served as a member of the advisory draft board during World 
War II and as a member of the Governor’s Reconversion Council from 1944 
to 1946. 

He served as chairman of the Regional Planning Authority for South 
Central Connecticut from 1948 to 1951 and as president of the Connecticut 
Federation of Planning and Zoning Agencies from 1950 to 1952. He also was 
a director of the New Haven Chamber of Commerce from 1946 to 1952 and 
vice chairman of the New Haven Charter Revision Committee from 1948 to 
1950. 

Among other past civic activities, he was vice president and director, New 
Haven Taxpayers Research Council; director, Yale Club of New Haven; chair- 
man, TB Christmas Seal Sale Committee of New Haven, and member of the 
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executive committee of the New Haven TB and Health Association; past com- 
mander, American Legion, New Haven Post No. 47; director, Rotary Club of 
New Haven; director, Boys’ Village, Inc.; vice president, board of governors, 
New Haven junior police; chairman, Metropolitan Advisory Committee of New 
Haven: chairman, New Haven Committee on Traffic and Parking; and chair- 
man, Yale Law Library Patrons Committee. 

The Commissioner also served as a sponsor of the United Fund of Greater 
New Haven, Inc., member of the New Haven Red Cross Disaster Relief Com- 
mittee; New Haven Community Chest; New Haven Civil Defense Council; Arbi- 
tration Panel of American Arbitration Association; Yale Two-Way Exchange 
Fellowship Committee: and the American Judicature Society. He is a member of 
the American, the Connecticut, and the New Haven County bar associations ; the 
Association of ICC Practitioners; the Amity Club of New Haven; and is an 
honorary member of the New Haven Rotary Club. 

He is a Democrat. 

The Commissioner is married and has one daughter. The family resides at 
2800 Quebec Street N. W., Washington, D. C. 


Commissioner CLarkr. Commissioner Howard G. Freas, Chairman 
of Division 2, from the State of California, has served about 31% 
years. 

(Commissioner Freas’ biography is as follows :) 


BrioGRAPHY OF Howarp G. FrReEAS, INTERSTATE COMMERCE COMMISSIONER 


Howard G. Freas was appointed to the Interstate Commerce Commission to 
succeed William BE. Lee upon the latter’s retirement in 1953. He took the oath 
of office August 18, 1953, for a term expiring December 31, 1959. 

Born in Fogelsville, Pa., July 13, 1900, he graduated from the Allentown 
Business College in 1916 and from Mercersburg Academy in 1921. He attended 
the University of Nevada in 1921-22, and the University of California in 1922, 
and studied law at LaSalle University in 1934-36. 

Prior to his ICC appointment, the Commissioner had 36 years of transporta- 
tion experience, including 25 years with the California Public Utilities Commis- 
sion as an assistant rate expert until 19385 and thereafter as a rate expert and 
examiner. He also was in charge of the California commission’s rate section of 
52 employees. 

He previously had been connected with railroads in Pennsylvania and Cali- 
fornia for 6 years, and was assistant traffic manager of a California industrial 
concern for 3 years. 

During his years with the California commission, Mr. Freas held numerous 
other posts in the transportation field. He is a former president of the Associa- 
tion of Interstate Commerce Commission Practitioners. He also was secretary 
to the Mountain-Pacific States Conference of Public Service Commissions from 
its inception in 1942 until his appointment to the ICC. 

He served as chairman of the Tariff Simplification Committee of the National 
Association of Railroad and Utilities Commissioners; taught courses in land and 
air transportation at Stanford University from 1942 to 1945, and served as a 
consultant to the Unied States Maritime Commission and advisor to the LaSalle 
Extension University. 

Mr. Freas is a Scottish Rite Mason, a member of the California Farm Bureau 
Federation, and the Los Angeles Transportation Club, and has been a director of 
Greenwood Printers, Ltd., Oakland, Calif., since 1944. 

He was married July 3, 1924, to Adelaide Trygstad and has three children— 
Ann, Joan, and William. He lives at 8 Kentbury Way, Bethesda, Md. 

The Commissioner is a Republican. 


Commissioner CLARKE. Commissioner Kenneth H. Tuggle, Chair- 
man of Division 3, from the State of Kentucky, has served about 314 
years. , 7 

(Commissioner Tuggle’s biography is as follows :) 


BIOGRAPHY OF KENNETH HERNDON TUGGLE, INTERSTATE COMMERCE COMMISSIONER 


Kenneth Herndon Tuggle took the oath of office as an Interstate Commerce 
Commissioner September 8, 1953, to succeed Dr. Walter M. W. Splawn for a 
term expiring December 31, 1954. He was reappointed for a term expiring 
December 31, 1961, and took the oath of office February 1, 1955. 
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He was born at Barboursville, Ky., June 12, 1904, the son of Jesse D. and 
Sue (Root) Tuggle. He received his bachelor of arts degree at the University 
of Kentucky in 1926, studied law there from 1925 to 1927, and received a 
doctor of laws degree from Union College in 1947. 

Admitted to the Kentucky bar in 1926, he maintained a private law practice 
from then until his ICC appointment in 1953. In 1934 he organized the Union 
National Bank at Barbourville and was chairman of its board until 1953. He 
also was trustee for depositors of the First National Bank there from 1933 to 
1943, and was a director of the Rapp Lumber Co., the Barbourville Brick Co.,, 
and the Bell-Knox Pipeline Co. 

From 1928 to 1932 he was city attorney at Barbourville. 

From 1943 to 1947 Commissioner Tuggle was Lieutenant Governor of Ken- 
tucky, serving as acting Governor for 3 months of the term, as chairman of 
the Kentucky Legislative Council in 1948 and 1945, and as president of the 
State senate in 1944 and 1946. He was a special circuit judge in 1948. 

Commissioner Tuggle was a member of the Kentucky Committee on Interstate 
Cooperation from 1944 to 1948; member of the board of managers of the Council 
of State Governments from 1944 to 1947; chairman of the Kentucky Disabled 
Ex-Servicemen’s Board from 1943 to 1947; member of the Kentucky Committee 
on Resources and Functions of the State Government from 1950 to 1952; and a 
member of the executive committee of the Kentucky bookmobile project since 
1952. 

He is a trustee of Union College, served as a colonel in the Kentucky Active 
Militia during World War II, and is a member of the American, Kentucky, and 
Knox County Bar Association, the Kentucky Historical Society, Sons of the 
American Revolution, Pi Kappa Alpha, Omicron Delta Kappa, Masons, Elks, 
and the Filson, Pendennis (Louisville), and Belle Haven Country Clubs. 

The Commissioner was married August 20, 1988, to Vivian Shifley, and has 
two children—Kenneth Jesse and Sarah Baldwin Tuggle. He is a Methodist 
and maintains his home at 5302 Elliott Road, Washington, D. C. 


Commissioner CLARKE. Commissioner John H. Winchell, from the 
State of Colorado, has served about 214 years. 
(Commissioner Winchell’s biography is as follows :) 


BIOGRAPHY OF JOHN H. WINCHELL, INTERSTATE COMMERCE COMMISSIONER 


John H. Winchell, former chairman of the Colorado Public Utilities Commis- 
sion, took the oath of office as a member of the Interstate Commerce Commission 
July 28, 1954. He succeeded former Commissioner James K. Knudson for a term 
expiring December 31, 1960. 

Mr. Winchell, a Republican, was born in Le Mars, Iowa, August 29, 1892. He 
was graduated from Manual Training High School, Denver, and in 1917 from 
the Colorado School of Mines as an engineer of mines (E. M.) and an engineer of 
metallurgy (E. Met.). He than completed a course in higher accountancy with 
La Salle Extension University. 

In 1938 the Commissioner became a chartered life underwriter (C. L. U.) 
of the American College of Life Underwriters, and in 1946 he received his 
bachelor of laws degree from the Westminster Law School, Denver. 

AS an assistant attorney general of Colorado, he was appointed attorney for 
the Colorado Commission January 9, 1951. He became a member of the Colorado 
Commission March 1, 1951, and was named its chairman July 3, 1953. 

He previously had been a mining engineer and a mineral statistician for the 
United States Bureau of Mines, and a geologist for the United States Geological 
Survey. He also was president of the Colorado Cake & Baking Co., general 
manager of the Puritan Pie Co., and an assistant agency manager for the 
Equitable Life Assurance Society. 

At one time Mr. Winchell served as clerk of the District Court for the Second 
Judicial District, city and county of Denver, and was a practicing attorney for 
5 years in Denver. 

Mr. Winchell is married and has one daughter. He is a member of the 
Denver, the Colorado, and the American Bar Associations, the Republican Club 
of Colorado and the Lincoln Club of Denver. Since 1926 he has been active in 
Republican Party affairs as a precinct committeeman, district captain, member 
of the Colorado Central Committee and secretary and chairman of the county 
central committee at Denver. 
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He is a past president and secretary of the Colorado School of Mines Alumni 
Association, and of the Rocky Mountain Bakers Association; past governor of 
the American Bakers Association; past president and secretary of the Colorado 
chapter, American Society of Chartered Life Underwriters, and a member of the 
executive committee of the National Association of Railroad and Utilities 
Commissioners. 

Mr. Winchell also is a member of the Methodist Church, York and Scottish 


Masonic Rite, Shrine, Sigma Nu, and Theta Tau fraternities, and the Lions 
Club of Denver. 


Commissioner CLarKr. Commissioner Everett Hutchinson, chair- 
man of division 1, from the State of Texas, has served about 2 years. 
(Commissioner Hutchinson’s biography is as follows:) 


BIOGRAPHY OF EVERETT HUTCHINSON, INTERSTATE COMMERCE COMMISSIONER 


Everett Hutchinson was appointed a member of the Interstate Commerce 
Commission by President Eisenhower in January 1955 to fill the vacancy 
created by retirement of Commissioner Charles D. Mahaffie. He took his oath 
of office February 1, 1955, for a term expiring December 31, 1958. 

The Commissioner was born at Hempstead, Waller County, Tex., January 2, 
1915, and graduated from Hempstead High School. He received his B. B. A. 
and LL. B. degrees at the University of Texas, and entered the private prac- 
tice of law at Hempstead in 1940. He served as a member of the 1941 and 
1943 sessions of the Texas Legislature. 

He served for 3% years in the Navy during World War II, attaining 
the rank of lieutenant commander, United States Naval Reserve. Nearly 2 
years of his service was in the South Pacific. Later he was a Navy legal 
officer for a year, and after separation from active duty in 1945 became invest- 
ment counsel for the Texas permanent free school fund. 

In June 1946 he was appointed attorney for the Texas railroads, and 
handled commerce matters for them until appo .nted assistant-attorney gen- 
eral of Texas in July 1949. In this post he haudied oil and gas and trans- 
portation ligitation and became executive assistant attorney general and legisla- 
tive assistant in September 1950. 

He resigned this post on December 31, 1951, to return to private practice in 
Austin, Tex. 

The Commissioner served as commanding officer of Volunteer Law Unit 
8-3, a naval reserve unit at Austin, from June 1948 until March 1952, and 
was a member of the Naval Reserve Policy Board, 8th Naval District, in 1950. 
He is a graduate of the United States Naval School (Naval Justice) at New- 
port, R. L., and has been certified by the Judge Advocate General of the Navy 
to practice in military courts-martial as trial counsel and defense counsel. 

He is a member of the Travis County, Tex., Bar Association, the State bar 
of Texas and of its committee on administrative law, and is a former member 
of its committee on uniform State laws. He also is a member of the American 
Bar Association, and of the administrative law section, serving on its trans- 
portation committee. He has been admitted to practice before the United 
States Supreme Court and the Interstate Commerce Commission, and is a 
member of the Motor Carrier Lawyers’ Association. 

The Commissioner is a member of the Rotary Club of Austin, the American 
Legion, the Veterans of Foreign Wars, the University of Texas Ex-Students’ 
Association, president of the Austin Exes in 1950-51, and a former member of the 
Surristers’ Club of Austin. 

Mr. Hutchinson married the former Elizabeth Stafford, of Palestine, Tex., and 
they have 2 children, Stafford, 9, and Ann, 7. 

The Commissioner is a Democrat. 


Commissioner CLARKE. Commissioner Rupert L. Murphy, from the 
State of Georgia, has served about 1 year. 
(Commissioner Murphy’s biography is as follows:) 


BIoGRAPHY OF RuPERT L. Murpuy, INTERSTATE COMMERCE COMMISSIONER 


Rupert L. Murphy, a Democrat, was appointed to the Interstate Commerce 
Commission to fill the vacancy created by the resignation of Commissioner Hugh 
W. Cross and took his oath of office December 30, 1955, for a term expiring 
December 31, 1957. 
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Born at Byromville, Ga., July 27, 1909, the son of Luther H. and Ardelia 
(Woodruff) Murphy, he was educated there. He graduated from Atlanta Law 
School receiving his bachelor of laws degree in 1938 and his master of laws de- 
gree in 1939. 

In 1988, he was admitted to the Georgia Bar and to the district court of the 
United States for the Fifth Judicial Circuit, Northern District of Georgia. In 
1943, he was admitted to the United States Supreme Court. 

The Commissioner was correspondent and rate clerk of the Atlanta Freight 
Tariff Bureau, now the Southern Freight Tariff Bureau from 1925 to 1929. From 
1929 to 1942, he served as assistant traffic manager of the Fulton Bag & Cotton 
Mills in Atlanta. 

Since that time, Mr. Murphy has been attorney and traffic manager for the 
Georgia-Alabama Textile Traffic Association at Atlanta, representing the Cotton 
Institute, the Cotton Manufacturers Association of Georgia and the Alabama 
Cotton Manufacturers Association. 

He is past president and chairman of the board of governors, Southern Traffic 
League and general chairman, Southeast Shippers Advisory Board. 

He is a member of the Association of ICC practitioners, American Society of 
Traffic and Transportation, Atlanta Transportation Club, and belongs to Delta 
Theta Phi, legal fraternity, and Delta Nu Alpha. 

Mr. Murphy is a Presbyterian, a Mason, and Shriner. 

He is married to the former Marion Kerlin, of Fayetteville, Ga., and has one 
son, Rupert L. (Pete) Murphy II. They reside at 2418 Menokin Drive Alex- 
andria, Va. 


Commissioner CLARKE. Commissioner Robert W. Minor, from the 
State of Ohio, has served about 1 year. 
(Commissioner Minor’s biography is as follows:) 


3IOGRAPHY OF Ropert W. Minor, INTERSTATE COMMERCE COMMISSIONER 


Robert W. Minor was appointed to the Interstate Commerce Commission to 
fill the vacancy created by the resignation of Commissioner J. Haden Alldredge. 
He took his oath of office February 15, 1956, for a term expiring December 31, 
1958. 

Born at Columbus, Ohio, December 15, 1919, he attended public school there. 
He graduated from Ohio State University, receiving his B. A. in 1940, and 
from the College of Law at that university after World War II service, re- 
ceiving his J. D.in 1948. He stood first in his law class. 

He was admitted to the bar of the Supreme Court of Ohio in 1949, and to the 
Supreme Court of the United States in 1952. 

He entered military service in February 1942, as an infantry private. After 
completing the officer candidate training course at the Infantry School, Fort 
Benning, he served 40 months in the European Theater of Operations with the 
29th Infantry Division and participated in four major campaigns, including the 
Omaha Beach landings in Normandy in June 1944. Mr. Minor was separated 
from the service in April 1946, with the rank of lieutenant colonel. He was 
awarded the Bronze Star medal and the Purple Heart medal for participation in 
the capture of St. Lo, France. 

From August 1948, to February 1949, he served as assistant counsel of the 
Senate Investigations Subcommittee. Following that assignment he was 
Administrative Assistant to Senator John W. Bricker of Ohio for 4 years. From 
February, 1953, until his appointment to the Interstate Commerce Commission, 
he was first assistant to the Deputy Attorney General. 

He is the first member of the Commission from the State of Ohio since the ICC 
was created in 1887, and is the youngest member ever named to the Commission. 

Commissioner Minor is a Republican, a member of the National Council of the 
Federal Bar Association, and president of the Association’s District of Columbia 
chapter. He is a member of the Beta Theta Pi fraternity, the Phi Delta Phi 
legal fraternity, and the Order of the Coif. While in college he won the 
Rebecca Topper Memorial Award in 1948 for his contributions to the Ohio State 
Law Journal. 

He is married to the former Joan Allen of Washington Court Huse, Ohio. They 
have three children, Robert Allen, 7, Mary Ann, 3, and Emily Joan, born in July, 
1956. The family resides at 7407 Denton Road, Bethesda, Md. 


Commissioner CLARKE. Commissioner Laurence K. Walrath, from 
the State of Florida, has served about 1 year. 
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(Commissioner Walrath’s biography is as follows :) 
BIOGRAPHY OF LAURENCE K. WALRATH, INTERSTATE COMMERCE COMMISSIONER 


Laurence K. Walrath took the oath of office as an Interstate Commerce 
Commissioner on March 29, 1956, to succeed Commissioner Kelso Elliott for a 
term expiring December 31, 1956. He was reappointed for a term expiring 
December 31, 1963, and took the oath of office on February 21, 1957. 

Commissioner Walrath was born in Meadville, Pa., August 16, 1909. He 
attended Emory University Academy, Oxford, Ga., and graduated from the 
University of Florida with the degrees of bachelor of arts, doctor of laws, and 
bachelor of laws. 

Lie was admitted to the Florida bar in 1934, and has been admitted to practice 
beforé the United States Supreme Court, the ICC and other Government agencies 
and courts. He was a member of a law firm in Jacksonville from 1934 until his 
appointment to the Commission. 

During World War II he entered the service in 1942 as a lieutenant junior 
grade in the Navy, served in the Mediterranean area, and was released from 
active duty as a lieutenant commander in 1945. 

Commissioner Walrath is a member and past president of the Jacksonville 
Bar Association, a lecturer for the Florida Bar Association, and a member of 
the American Bar Association and of the ICC Practitioners Association. 

He has been active in many civic organizations including Boy Scouts of 
America, the American Red Cross, and the chamber of commerce. He is a mem- 
ber of the University of Florida Alumni Association, Phi Delta Phi, Phi Kappa 
Phi, Pi Kappa Phi, Florida Yacht Club, Ye Mystic Revellers, and the American 
Legion, and is a Master Mason. 

He is married to the former Mildred Hoff and they have four children, Jean 
Camille (Mrs. E. K. Goethe), Laurence Kaye, Jr., Timothy Glass, and Shelby 
Ann (Mrs. Joseph F. Shad, Jr.). 

He resides at 2122 California Street, NW., Washington, D. C., but maintains 
his legal residence in Ponte Vedra Beach, Fla. 

Commissioner Walrath is a Democrat and is the first member to the Commis- 
sion appointed from the State of Florida. 


Commissioner CLARKE. Commissioner Donald P. McPherson, from 
the State of Pennsylvania, has served approximately 8 months. 
(Commissioner McPherson’s biography is as follows:) 


BIOGRAPHY OF DONALD P. McCPHERSON, JR., INTERSTATE COMMERCE COMMISSIONER 


Donald P. McPherson, Jr., Republican, of Gettysburg, Pa., was appointed to 
the Interstate Commerce Commission to fill the vacancy created by the retire- 
ment of Commissioner J. Monroe Johnson. He took his oath of office June 4, 
1956, for a term expiring December 31, 1962. 

Commissioner McPherson was born in Chambersburg, Pa., October 6, 1906, 
the son of the late Judge Donald P. McPherson and Elizabeth (McLanahan) 
McPherson. He attended the public schools of Gettysburg; Gilman School of 
Baltimore, Md.; and Princeton University where he received a bachelor of arts 
degree. He received his bachelor of laws degree from Harvard Law School in 
1931. He is a member of the Supreme and Superior Court of Pennsylvania, 
the United States District Court and the courts of Adams County, Pa. 

Since 1931, Mr. McPherson has engaged in the private practice of law except 
during his service in the United States Naval Reserve in World War II from 
1944 to 1946. He was elected to the Pennsylvania State Senate in 1948, and 
has represented the 33d Senatorial District (Adams and Franklin Counties) 
since that time. He was reelected in 1952. As a State senator he served on 
many important committees, including a term as chairman of the Judiciary 
General Committee. 

Commissioner McPherson is a member of the Board of Trustees of Wilson 
College at Chambersburg, the American Legion, the Odd Fellows, Sons of Union 
Veterans, Gettysburg Lions Club, trustee of the Gettysburg Presbyterian Church, 
and president of the Gilliland Presbyterian Home in Gettysburg. 

He is married to the former Janet Russell of New Haven, Conn., and they 
have three sons. They reside at 2700 Foxhall Road NW., Washington, D. C. 
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Commissioner CLarke. You are probably aware, Mr. Chairman 
and committee members, that at the Interstate Commerce Commission, 
we are divided into 9 bureaus and 3 offices. The capable officials who 
direct our various staff activities are here and I would like to introduce 
them to the committee. 

First, our secretary, Mr. Harold D. McCoy. As part of his numer- 
ous duties, Mr. McCoy is the public information officer of the Com- 
mission. I might add that Mr. McCoy was assistant clerk of this 
very committee during the 66th Congress, which was prior to the 
start of the long service of your present clerk, Mr. Elton J. Layton. 

The CuatrMan. I might say to our colleagues, you might take a 
good look at Mr. McCoy, because all of the questions you get from 
your constituents and other friends, I have a feeling that you will be 
contacting him from time to time. 

Commissioner CLarke. Will you please stand, Mr. McCoy ? 

Mr. McCoy. Thank you. 

Commissioner CLarker. Next, it is a pleasure to introduce Mr. 
Bernard Schmid, managing director, whose office is our right hand 
in internal administrative matters 

The Cuatrman. I wonder, Mr. Clarke, if you would indicate to 
the members of this committee the length of service these important 
staff members have as you present them ? 

Commissioner Ciarke. All right. Mr. Schmid has been with us 
about a year, I believe. 

Mr. Scumip. Yes, sir. 

Commissioner CLARKE. Our general counsel is Mr. Robert W. Gin- 
nane, whose staff is charged with the defense of our orders in court 
and acts as our confidential legal adviser. 

He has been with us about 2: years. 

Mr. Cecil W. Emken, director of the Bureau of Accounts, Cost Find- 
ing, and Valuation, as his title implies, heads up a staff concerned 
with sound accounting regulations, collection of cost data, and valua- 
tion proceedings. 

From here on, Mr. Chairman, they will have to tell you how long 
they have been with the Commission. 

Mr. Emken. 30 years. 

Commissioner Ciarke. A little longer than I have been with it. 

Mergers, consolidations, reorganizations, abandonment applications, 
and matters pertaining to authorization of securities are the responsi- 
bility of the Bureau of Fin: ince, under the direction of Mr. Roger T. 
Boyden. 

Mr. Boyden, how long have you been with the Commission ? 

Mr. Boyven. 42 years. 

The Cuarrman. How long has Mr. McCoy been with the Com- 
mission ? 

Mr. McCoy. Since 1921. 

Commissioner CLarke. Formal complaints to the Commission for 
violations of the act and investigation and suspension proceedings in- 
volving rates and practices are handled in our Bureau of Formal 
Cases, headed by Mr. Frank E. Mullen. 

Mr. Mullen, how long have you been with the Commission ? 

Mr. Mutzen. I have been with the Commission about 36 years. 

Commissioner Crarke. Mr, A. Henry Walter is the director of our 
Bureau of Inquiry and Compliance which engages principally in the 
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enforcement of all criminal and penal provisions of the Interstate 
Commerce Act and related statutes. 

How long have you been with the Commission ? 

Mr. Watrer. Twenty years, Mr. Commissioner. 

Commissioner CLarKe. Bureau of Motor Carriers is the organiza- 
tion which processes applications for operating authority, supervises 
insurance matters, and fosters highway safety. Mr. Wendell Y. 
Blanning is the director. 

Mr. BLannine. I have been with the Commission 21 years. 

Commissioner CLarKre. The numerous freight tariffs setting forth 
the charges of carriers, protests against rate changes, applications for 
relief from section + of the act, and informal complaints to the Com- 
mission comprise the major work of the Bureau of Rates, Tariffs, and 
Informal Cases headed by Mr. Edward H. Cox. 

Mr. Cox, how long have you been with the Commission? 

Mr. Cox. I have been with the Commission for 30 years. 

Commissioner CiarKke. Railroad safety, including safety appli- 
ances, hours of service, signal systems, transportation of dangerous 
articles, and accident investigations, are some of the important respon- 
sibilities of Mr. Charles W. Taylor who directs the Bureau of Safety 
and Service. This Bureau also handles all matters affecting the 
utilization of freight cars. 

Mr. Taylor, how long have you been with the Commission ? 

Mr. Tayvor. Lama comparative newcomer, 6 years. 

Commissioner CLarke. I might add that this bureau also handles 
all matters affecting the utilization of freight cars, freight car short- 
age, and so forth. 

The CHatrMan. A subject in which the members of this committee 
are vitally interested, Mr. Chairman. 

Commissioner CLARKE. I am sure you are, Mr. Chairman; so are we. 

Mr. E. R. Jelsma, who is the Director of our Bureau of Transport 
Economics and Statistics, may be known to some members of the com- 
mittee, having formerly served on the staff of the Senate Committee 
on Interstate and Foreign Commerce. His office carries on the Com- 
mission’s statistical and economic research. 

Mr. Jevsma. I have been with the Commission 2 years. 

Commissioner CLARKE. Applications of water carriers and freight 
forwarders for operating authorities or for exemption from the pro- 
visions of the act and for approval of rate bureau agreements are 
some of the matters within the province of the Bureau of Water Car- 
riers and Freight Forwarders, headed by Mr. Lee R. Nowell. 

Unfortunately he is not present today. However, I would like to 
present the assistant director, Mr. Krebill. 

How long have you been with the Commission ? 

Mr. Krepitt. About 10 years. 

Commissioner CLarke. I am sure that most of you have either met 
or been in contact with Mr. Hiram H. Spicer, our legislative attorney. 

Mr. Spicer, how long have you been with the Commission ? 

Mr. Spicer. I have been with the Commission 8 years. 

Commissioner Crarke. On behalf of the Commission, I want to 
express our appreciation for this opportunity to outline generally to 
you our activities and some of the problems which we currently face. 
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The Cuatrman. I might say, you have got a lot of new captains, 
but pretty much the same crew. 

Commissioner Ciarke. That is right. 

The Cuatrrman. May I inquire about Dr. Splawn who used to come 
before this committee quite often, particularly when we had legisla- 
tion here and at these biannual sessions. 

Which one of your members have been delegated to the position that 
Dr. Splawn used to have, if you have one so delegated ? 

Commissioner CLARKE. Our organization is somewhat different than 
it was at that time, Mr. Chairman. However, his particular interest 
was with the Bureau of Transport, Economics, and Statistics, of which 
Mr. Jelsma is Director, and that Bureau presently reports to the Com- 
mission through Commissioner McPherson. 

The Cratrman. He was also designated as a legislative representa- 
tive or chairman, I believe. 

Commissioner CLarke. At the present time we have a legislative 
committee of 3 members, of which I am the chairman, ex officio chair- 
man, and the other 2 members are Commissioners Arpaia and Minor. 

The Cuarrman. Is Dr. Splawn still living? 

Commissioner CLarke. Yes, he is; in semiretirement. We see him 
now and then but he is in retirement. 

The Crarrman. I hope that he is enjoying good health. 

I might say for the members of the committee, Dr. Splawn was from 
the State of Texas. He was blind, but he knew the Interstate Com- 
merce Act and all the rules under that act perhaps a lot better than 
any other man in the United States. 

Mr. Hare. He knew the act practically by heart. 

The Cuarrman. That is correct. Yes; he could quote it, in fact. 

You may proceed. 

Commissioner Ciarke. The chairmen of divisions will discuss in 
detail the matters which are handled by their respective units. First, 
however, I would like to trace our evolution briefly and point up 
several areas which we believe to be significant. 

Originally, the jurisdiction of the Commission was confined to 
common carriers engaged in interstate transportation wholly by rail- 
road, or partly by Tailroad and partly by water. Later, the Com- 
mission’s authority was extended to inc ‘lude common carriers by pipe- 
line; carriers by motor vehicle; certain carriers by water and freight 
forwarders. 

The original act to regulate commerce, consisting of 24 sections, 
was approved just 70 years ago this month. During the period 1887 
through 1903 it was amended on several occasions, and six supple- 
mentary acts were passed. 

On June 29, 1906, a major change occurred with the passage of the 
Hepburn Act, modifying certain sections of the original act and add- 
ing new ones. These modifications greatly expanded and strength- 
ened the Commission’s powers. 

In the period between the passage of the Hepburn Act and Federal 
control, January 1, 1918, 17 additional acts amending or affecting the 
basic legislation were passed. 

The Transportation Act of 1920, terminated Federal contro] and 
once more expanded and revised substantially the provisions of the 
Interstate Commerce Act. Later, 25 additional amendments were 
approved, including the Motor Carrier Act of 1935. This legislation 
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greatly expanded the Commission’s duties and placed under its juris- 
diction approximately 19,000 companies eng: ged 1 in the transportation 
of persons and property by motor carrier, in interstate or foreign 
commerce. 

The Transportation Act of 1940 set forth the present national trans- 
portation policy, in many respects practically rewrote the provisions 
of the act relating to railroads and motor carr iers, and provided for 
regulation of certain water carriers operating in intercoastal and 
intracoastal service and over inland waterways and rivers. 

Since that time there have been numerous further amendments, 
including the Freight Forwarder Act, approved in 1942, and the 
migratory-labor law passed in the last session of Congress. 

In addition, consideration is now being given by the Senate Com- 
mittee on Interstate and Foreign Commerce to an extension of the 
Commission’s jurisdiction over «ertain transportation to, from, and 
within Alaska. 

One indication of the numerous changes which have been made 
over the years is to be found by comparing just the size of the publica- 
tion involved. Whereas in 1889 it required 21 pages to publish the 
Interstate Commerce and Related Acts, the current publication con- 
sists of 406 pages. 

It is thus apparent that the laws governing the regulation of the 
transportation systems of this country have been subject to periodic 
review and change as the conditions and circumstances of those sys- 
tems and the country as a whole have required. Regulation by the 
Commission has been flexible and cognizant of changing ¢ -onditions. 

To contend, as certain interests currently do, that toda vy’s regulation 
is under an “antiquated law” passed 70 years ago, is to aa one’ eyes 
to the true facts. 

I have attached appendix A which lists the current supplementary 
acts affecting the Commission and its work. 

The Interstate Commerce Commission, as you know, is the oldest 
of the Federal regulatory commissions. It is today, always has been, 
and should continue to be, an arm of Congress in the exercise of the 
specific powers which you have vested in it. It exercises both quasi- 
legislative and quasi- judicial functions. ‘Thus, in prescribing rates 
for the future, the Commission is acting in a quasi-legislative capacity. 

In awarding reparations for damages, the Commission is performing 
a quasi-judicial function. Very broadly speaking, its principal 
functions are the regulation of carriers’ rates, fares, “and charges; of 
operating authorities and of cameo and abandonment of rail 
lines; unifications and mergers; issuance of securities; and safety of 
operations. As can be appreciated, a myriad of different situations 
arise under these general headings. 

At present, the Commission is divided into 4 divisions of 3 Com- 
missioners each. Then there are, of course, various matters reserved 
to the Commission as a whole, such as general investigations. With 
a view to saving time and permitting complete attention to specific 
problems we also have a number of standing committees such as a 
committee on legislation and on rules. In addition, there are several 
employee boards and committees, such as the Board of Suspension. 
The Commission’s basic staff organization is set forth in detail in 
appendix B. 
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In recent years, the Commission has succeeded in streamlining many 
of its procedures and achieving greater efficiency of operation. For 
example, we have reduced the number of bureaus from 15 to 9. An- 
other area worthy of note is the recent establishment of a central 
status record system which enables us to determine the status of all 
pending proceedings, the current stage of processing, and the examiner 
man-hours required. Thus, we are now able to readily spot areas 
where case processing may be lagging and to identify i case 
expediting and procedural improv ements are needed. 

Our docket. has now reached the stage where the average proceeding 
is about 714 months old, a substanti: al reduction from previous years. 
We expect further improvement so that the understandable com- 
plaints about administrative delays will be largely eliminated. Ap- 
pendix C sets forth some pertinent statistics relative to our 
improvement in disposition of cases in recent years. 

In connection with formal case proc eedings, that is, those handled 
by the Bureaus of Formal Cases, Finance, Motor Carriers and Water 
Carriers and Freight Forwarders, it may be noted that from the 
fiscal year 1954 to the end of fiscal year 1956, receipts have increased 
by 18 percent, cases disposed of have ine reased by 41 percent, and the 
number of cases pending have decreased by 16 percent. 

In addition, based on our experience during the past 7 months of the 
current fiscal year, we estimate that from the fiscal year 1954 to the 
end of fiscal year 1957 receipts will have increased by 29 percent ; cases 
disposed of will have increased by 46 percent ; and the number of cases 
pending will have decreased by 97 percent. 

To improve production even further and to reduce the total time 
for processing cases a number of procedural improvements have been 
adopted. For example, a new and abbreviated type of final report. 
in motor carrier application proceedings is now being used; we have 
discontinued proposed reports formerly used in motor carrier finance 
cases, substituting a recommended report and order procedure whereby 
the examiner’s report becomes final after 30 days if no exceptions are 
filed and we have adopted the Federal Register as a medium of notice 
of the filing of applications for operating ‘author ity, making it wnnec- 
essary for applicants to go to the expense and trouble of serving 
competitor s. 

Applications are now assigned for hearing concurrently with their 
publication, thus reducing by at least 30 days the processing time. 

Other significant managerial improvements included the transfer 
of rate cases from one bureau to another to balance workload and in- 
crease production; development of a machine record system for ana- 
lyzing motor carrier authorities to help us in deciding future : applic: 
tions for rights; improved organization of our operating rights section 
to facilitate production and quality of cases; destruction of obsolete 
records at a savings of $150,000 in space and equipment; prompter 
publication of statistics; mechanization of procedures to eliminate 
manual methods, and of great importance, a key employee replacement 
training program to t: ike care of heavy retirements of skilled personnel. 

While the Commission feels that it has made substantial progress in 
improving its procedure, we see certain areas which cause us much 
alarm if efficient administration is to continue. Specifically, the 
American Bar Association has drafted a proposed code of Federal] 
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Administrative Procedure which, if adopted by Congress, we believe 
will seriously impair the effectiveness of regulatory agencies which 
Congress has charged with important tasks in the public interest. 

Delays, which are already the curse of administrative (and judicial) 
process, will be magnified. Litigation on procedural matters will be 
encouraged and will increase as will the use of dilatory tactics. If 
these changes should be adopted, then I can assure you that there 
would be few, if any, of our proceedings with an average age of 714 
months. 

Also, the proposed code would seriously complicate and confuse 
matters for the public who now enjoy a rather simple, untechnical 
procedure. The proposals do not come from persons engaged in 
transportation. In fact, those who practice before us are opposed to 
these proposals and condemn them vigorously. 

As we see it, the central problem in transportation today is one 
involving the future of carriers which provide a public type of trans- 
portation as contrasted with transportation of the type which is 
limited to an individual shipper. 

Public transportation generally is a sound and progressive business, 
but a process of erosion has been taking a gradual and persistent toll 
for some years. The great expansion of the country’s business activ- 
ity has enabled the railroads to command a larger volume of traffic, 
but their percentage of aggregate intercity ton miles has declined. 
They and motor common carriers face increasing competition of 
exempt and private carriers. The trend involved gives rise to serious 
concern. 

This trend, to some extent, is the inevitable result of general condi- 
tions. The country is on the way to obtaining a modernized highway 
system needed to relieve congestion and reduce accidents. Such a sys- 
tem will become available to all types of commercial carriers, including 
private and exempt vehicles. Provision of waterway improvements 
result in added use by private and exempt carriers in addition to 
public carriers. Technological advances have put highly efficient tools 
in the hands of both regulated and other carriers. 

Insofar as private transportation is legitimate in nature, it 1s not 
amendable to regulation except as to safety. When it is encouraged, 
as it has been, by the imposition of taxes on for-hire transportation, 
which are not applicable to private transportation, an extra artificial 
encouragement of private transportation is provided, to the injury of 
the public and other for-hire carriers. When the transportation is 
not legitimately private in nature, as in certain “buy-and-sell” opera- 
tions, the problem becomes partly one of enforcement and partly one 
of legislation. Enforcement is difficult and, at least until recently, 
we have lacked the resources for dealing with this problem effectively. 

On the other hand, much for-hire transportation, and an increasing 
amount, is exempt from regulation by reasons of statutory provisions 
and court interpretations which may or may not be in the public 
interest. but which clearly result in inroads on the traffic of carriers 
which serve the general public. The constant diversion of trafic to 
private and exempt carriers raises the basic question whether, in the 
long run, the public, and particularly the small shippers, will not lose 
the advantages of a public-transportation system with its open, relative 
stable, and properly adjusted rates. 
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The transportation charges the public pays could be lower if there 
were not such diversions of traffic. On the other hand, these carriers 
are cutting their rates where there seem to be opportunities to meet 
such outside competition, and, in a period in which competition is at its 
zenith, are reducing rates on a selective basis to divert traffic from one 
another. 

Inasmuch as some of the troubles arise from conditions which are 
amenable to control through legislation, we earnestly call attention 
to the need for giving consideration to the following subjects; 

1. The increase in the scope of the agricultural commodity exemption 
through interpretation by the courts. We believe these interpreta- 
tions carry the exemption far beyond what Congress intended. 

2. The inequality arising out of the payment by for-hire carriers of 
the special tax on the transportation of persons and property. 

3. The increasing use of private transportation insofar as it is due to 
tax inequality. 

4. The narrowing of the zone of operations between contract and 
common carriers. 

5. The use of transportation service by the Government at reduced 
rates under section 22 of the act. 

We believe congressional consideration of these subjects will be 
constructive. 

The legislative recommendations which we submitted to this Con- 
gress several weeks ago are set forth in appendix D. They embrace 
not only some of the important subjects which I have just mentioned, 
but also other important matters. Each recommendation has our 
unanimous approval and we urge that each be accorded full considera- 
tion because of its bearing on the public’s interest in a sound and bal- 
anced system of transportation at reasonable and nondiscriminatory 
‘ates. 

Thank you, Mr. Chairman. 

The Cuarrman. Thank you, Mr. Chairman, and, following your 
statement, I think it would be advisable for the record that the ap- 
pendixes that you have attached to your statement be included in the 
record. 

Commissioner CLrarKe. Thank you. 

The Cuarrman. In order that each member of the committee and 
other members of Congress may have it available. 

Commissioner Crarke. Thank you. 

(The matter referred to is as follows:) 
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Transport, Mobilization Staff 


Responsible for the performance 
of mobilisation planning functions 
with respect to domestic transpo! 
tion, storage and port facilities, 
as defined in Section 601 (k) of 
Executive Order 1050, dated August 
1h, 1953, (18F.R. 4939), and as 
delegated to the Commission and re- 
delegated to the Commissioner who 
is responsible for the supervision 


1950, as amended. ‘These functions 
concern the preparation of plans 
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Bureau of Inquiry and Compliance 


Investigates violations and 
assists the Department of Justice 
in prosecuting civil and criminal 
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of the Act and related Acts such as 
the Elkins Act, the Clayton Anti- 


Trust Act and the Transportation of 
collective rate making agreements; Explosives Act. Participates in 
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Office of the Managing Director 









The Managing Director manages 
the activities of the Interstate 
Commerce Commission to achieve the 
most effective and economical opere- 
tions, according to the policies, 
purposes and objectives of the Co 
mission under the authority of the 
Act. In addition to supervising 
all tureau administrative activities 
and operations, the Managing Di- 
rector supervises all budget, per- 
sonnel, supplies and publications 
and central stenographic service 
activities. The Office of the 
Managing Director develops in- 
structions and procedures governing 
the work of the Commission, devel- 
ops policy guides and performance 
standards, provides measurements 
of work, workload and work progres 
conducts management improvement 
programs, and conducts studies 
tive to the Commission's organise- 
tion and assignments of functions. 


































































Wumber of Positions: 150 


Bureau of Motor Carriers Bureau of Rates 
Administers the Commission's 
programs involving the regulation Performs the op 
of motor carriers under Part II of tions relative to 
the Act insofar as they involve: pension pending in 
conducting the proceedings relative legality, and cust 
to operating authorities and finano rates and charges 
matters including transfers, leases, contract carriers 
etc.; issuing and administering passengers subject 
the rules and regulations govern- 
ing the filing and approval of shippers and other 
security or insurance by motor ties, serving as a 
carriers ani freight forwarders, facilitate settle 
for the protection of the public; of reparations in 
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Performs the operational func- 
tions relative to the filinz, sus- 
pension pending investigation of 
legality, and custody of tariffs, 
rates and charges of common and 
contract carriers for property and 
passengers subject to the Act; co 
fers and corresponds with carriers, 
shippers and other interested par- 
ties, serving as arbitrator to 
facilitate settlement and payment 
of reparations in disputes respect- 
ing rates or interpretation of tar- 
iff provisions; advises the Com- 
mission, and its employees with 
respect to tariff interpretations 
and other related matters for use 
in formal proceedings, or in inves 
tigations involving major segments 
of thestructure and level of rates; 
md administers the long-and-short 

and aggregate-of-intermediates 
ovisions of the Act. 
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Office of the Secretary 


The Secretary is the official 
through whom the Commission as a 
whole, its divisions, individual 
Commissioners, and boards of em- 
ployees issue their quasi-judicial 
and quasi-legislative orders and 
decisions; acts as custodian of the 
seal and records of the Commission 
and is responsible for the proper 
documentation of Commission deci- 
sions, procedures and other trans- 
actions; pursuant to the Rules of 
Practice, processes the official 
documents pending before the Com 
mission and for service on parties 
to formal proceedings; is responsi 
ble for the information or public 
relations program relating to the 
Commission's quasi-judicial and 
quasi-legislative work and super- 
vises the Sections of Dockets, 
Reference Services, and Mails and 


Files. 


Number of Fositions: 


Bureau of Safety and Service 


Administers the car service pro- 
isions of the Act which includes: 
preparing regulations and emergency 
orders regarding the use, control, 

supply, movement, distribution, 
interchange and return of locomo- 
tives, cars and other vehicles used 
fin the transportation of property; 
administers the Locomotive Inspec- 
tion Act to promote safety of em- 
ployees and travelers on railroads, 
making inspections to determine 
that locomotives are in proper con- 
dition, safe to operate and comply 
with the rules and regulations and 
to determine that the required in- 
spections of locomotives are made 
by the carriers and the defects a 
repaired before the locomotive is 
returned to service; administers the 
enforcement of the Safety Applianc 
Acts, the Ashpan Act, the Hours of 
Service Act, Accident Reports, Block 
Signal Resolution, etc., relating 
to investigation of safety appli- 
ances or systems intended to pro- 
mote safety of railway operation; 
and prepares the regulations and 
emergency orders for the packaging 
and transportation of explosives 
and other dangerous articles by 
rail, highway and water, and polices 
their movement by rail. 
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nances, physical characteristics, 
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on these matters and prepares anal 
ses for the guidance of the Com 
mission in its deliberations on th 
various regulatory problems involv 
ed in the nation's transportation 
systems. 
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APPENDIx A 


SUPPLEMENTARY AcTS AFFECTING THE INTERSTATE COMMERCE COMMISSION AND 
ITs WORK 


Accident Reports Act 
Adamson BHight-Hour Act Hours of Service Act 
Administrative Procedure Act Immunity of Witnesses 
Agricultural Adjustment Act of 1938 Inland Waterways Transportation 
Agricultural Marketing Act of 1946 Judiciary and Judicial Procedure 
Ash Pan Act Locomtive Inspection Act 
Bankruptcy Acts Mann-Elkins Act 
Bills of Lading Act Medals of Honor Act 
Block Signal Resolution Merchant Marine Act 
Boiler Inspection Act National Transportation Policy 
Cincinnati Southern Ry. Trustees Act Panama Canal Act 
Civil Aeronautics Act of 1988, section Parcel Post Acts 

1003 Railroad Retirement Act of 1937 
Clayton Antitrust Act Railroad Retirement Tax Act 
Compulsory Testimony Act Railroad Unemployment Insurance Act 
Corporation Reorganizations (chapter Railway Labor Act 

10—Bankruptcy ) Railway Mail Service Pay 
Criminal Code Rules of Construction 
Elkins Act Safety Appliance Acts 
Expediting Act St. Louis Municipal Bridge Act 
Explosives and Combustibles Saving Clauses From Other Acts 
Fair Labor Standards Act Standard Time Act 
Government-Aided Railroads Transportation of Explosives and Dan- 
Government Traffic, Rates gerous Articles Act 


Hoch-Smith Resolution 


APPENDIx C 


Summary statement showing formal case’ proceedings (excluding petitions) 
handled by the Bureaus of Formal Cases, Finance, Motor Carriers, and Water 
Carriers and Freight Forwarders. Formal casework excluding petitions 














Fiscal years Change, Change, 
ait be _ a __| 1956 over | 1957 over 
| | 1954 | 1954 
1954 1955 1956 | 19572 
i | 
—— - _ — — | - -—— —-—- — — Soa 
Bureau of Formal Cases: 3 | | Percent | Percent 
Receipts 1,591 | 2,167 1, 848 1, 992 +16 +25 
Dispositions - - |} 1,431] 1,880] 2,202} 2,259 | +60 | +58 
Pending end of year. - -- |} 1,363 | 1,650 1, 206 | 939 —12 | —3l 
Bureau of Finance: 
Receipts ; ; f ie 482 511} 524] 497 +9 | +3 
Dispositions a 518 477 | 489 493 —6 | —5 
Pending end of year- - - 73 | 107 | 142 146 +95 +100 
Bureau of Motor Carriers; Section of Operating | | | 
Rights: | 
Receipts 2, 798 2, 987 3, 407 | 3, 835 +22 +37 
Dispositions 2,714 | 3,154 3,874 | 4,100 +43 | +51 
Pending end of year- - -- 3, 073 2,906 | 2,439 2,174 —21 —29 
Bureau of Water Carriers and Freight Forwarders: | 
Receipts pal 101 | 77 69 101 | —32 |_____- 
Dispositions Bi 105 80 | 81 | 86 | —23 —18 
Pending end of year... . , ae 58 | 55 43 58 | —26 |-- 
Total all Bureaus: 
Receipts baie “ 4,972 | 5,742) 5,848) 6,425 +18 | +29 
Dispositions__. ~~. -- aie sal ......| 4,768 | 5, 591 6, 736 6, 938 | +41 | +46 
Pending end of year- - -- 4,567 | 4,718 | 3,830 | 3,317 | —16 —27 





| | ' | 





1 Includes the following type applications: Investigations; complaints; investigation and suspension; 
ex parte; water carrier; freight forwarder; fourth section; section 5A (Bulwinkle Act); to construct, extend, 
acquire or abandon (1 (18) (20)); to consolidate, merge, purchase, lease etc. (5 (2) (14) (16)); to hold position 
of officer or director in more than 1 carrier (20a (12)); to issue securities or to assume obligations (20a and 214); 
applications for operating rights (204a (4a), 207, 209, and 211); finance applications and investigations (section 
5); complaints, rulemaking, and revocation proceedings. 

Excludes all applications and petitions under sections 210a (a) and (b) (temporary authority) and 212b 
(transfer and lease). 

2 Adjusted to include motor carrier rate cases transferred from the Bureau of Motor Carriers to the Bureau 
of Formal Cases effective September 15, 1955. 

3 Estimated. 
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APPENDIx D 
70TH ANNUAL REPORT, INTERSTATE COMMERCE COMMISSION 


LEGISLATIVE RECOMMENDATIONS 


Recommendations of fundamental importance 


1. We recommend that section 1 (15) be amended so as to authorize the Com- 
mission to direct the assessment of penalty per diem charges as an aid in alle- 
viating shortages of railroad freight cars during periods of emergency or threat- 
ened emergency. 

2. We recommend that section 4 (1) be amended so as to eliminate the neces- 
sity of securing prior approval of the Commission for the publication of rates 
over circuitous routes equivalent to the going rates over direct routes of the 
same type of carrier when, in the managerial discretion of the carriers, such 
rates are necessary because of competitive factors. 

3. (a) We recommend that section 22 be amended so as to make the provisions 
thereof permitting the performance of transportation services for Federal, State, 
and municipal governments free or at reduced rates applicable only during the 
time of war or national emergency. 

(b) In any event we recommend that section 22 be amended to enable the 
appropriate agencies of governments and the carriers to negotiate rates on a 
firm and unassailable basis. 

4. We recommend that part II of the act be amended so as to make clear that 
all for-hire motor carrier transportation, whatever its form, other than that 
specifically exempted, be made subject to regulation. 

5. We recommend that section 203 (b) (6) be amended so as to limit the 
exemption of motor vehicles transporting agricultural commodities, fish, and 
livestock to transportation from point of production to primary market. 

6. (a) We recommend (1) that the definition of contract carrier by motor 
vehicle as set forth in section 203 (a) (15) be amended so as to state clearly 
the nature of the services which may be performed by such carriers and to pro- 
vide that such services may be performed under continuing contracts for only 
one person or a limited number of persons, and (2), if so amended, that section 
212 be amended by adding a new paragraph (c) authorizing the Commission to 
revoke the permit of such a carrier and to issue in lieu thereof a certificate of 
public convenience and necessity if it finds, after a hearing, that the operations 
of the permit holder are not those of a contract carrier under the revised defi- 
nition, are those of a common carrier, and are otherwise lawful. 

(b) We also recommend that section 209 (b) be amended so as (1) to empower 
the Commission to limit the person or persons and the number or class of persons 
for which a contract carrier by motor vehicle may lawfully perform transporta- 
tion services without additional authority and (2) to provide that additional 
permits may be issued only upon a showing that existing common carriers are 


unwilling or unable to provide the type of service for which a need has been 
shown. 


Recommendations for clarification and more effective administration and enforce- 
ment 


7. We recommend that section 20b be amended so as to permit controlled or 
controlling stockholders of a railroad corporation which is undergoing voluntary 
modification or alteration under that section to register their assent to such 
modification or alteration, subject to the power of the Commission to increase the 
prescribed percentage of assents required in such classes for approval of a pro- 
posed plan as it may deem just and reasonable in the light of the circumstances 
presented in the particular case. We also recommend certain minor amend- 
ments to paragraphs (2) and (3) of section 20b as described below. 

8. We recommend that paragraphs (1), (2), and (3) of section 204 (a) be 
amended so as to authorize the Commission to require that all motor carriers 
subject to its hours of service and safety regulations, but not otherwise subject 
to its jurisdiction, be registered with the Commission. 

9. We recommend that the second proviso of section 206 (a) (1), which per- 
mits certain motor carriers holding State operating authorities to engage in 
interstate and foreign commerce without authority from this Commission, be 
repealed, but with a provision preserving the rights of those carriers presently 
engaged in such operations under the proviso. 
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10. We recommend that section 207 (a) be amended to clarify the Commis- 
sion’s authority to issue temporary, or term, certificates of public convenience 
and necessity ; and that section 212 (a) be amended to provide that such certifi- 
cates shall remain in effect for the term issued, until suspended or terminated 
as therein provided. 

11. We recommend that section 208 (c), which gives special or charter service 
rights to common carriers by motor vehicle, be amended to make it inapplicable 
to carriers issued certificates in the future. 

12. We recommend that section 210a (a) and (b) and section 311 (a) and 
(b) be amended so as to authorize the Commission to grant temporary authori- 
ties and temporary approvals beyond a period of 180 days. 

13. We recommend that section 212 (a) be amended in the following respects: 
(1) To make motor carrier operating authorities subject to suspension, change, 
or revocation for willful failure to comply with any rule or regulation lawfully 
promulgated by the Commission; (2) to make the revocation procedure 
therein prescribed conform to the procedure provided in section 410 (f) of the 
act by eliminating the term “willfully” in the first proviso; and (3) to provide 
that the Commission may, upon reasonable notice, suspend motor carrier oper- 
ating authorities for failure to comply with insurance regulations issued by it 
pursuant to section 215 thereof. 

14. We recommend that section 214, which makes the provisions of section 
20a applicable in certain cases to the issue of securities by motor carriers, or to 
the assumption by them of obligations respecting the securities of others, be 
amended so as to prevent evasion of the Commission’s jurisdiction by adoption, 
with respect to stock issues, of arbitrary par values having no reasonable rela- 
tion to actual values. 

15. We recommend that section 218 (a) be amended so as to require contract 
carriers by motor vehicle to file with the Commission schedules showing their 
actual instead of their minimum rates and charges for transportation services. 

16. We recommend that part III of the act be amended by adding after sec- 
tion 312 a new section 312 (a) containing provisions for revocation of water- 
carrier certificates or permits for nonuse. 

17. We recommend that section 402 (c) be amended to make the exemption 
of shippers’ associations and shippers’ agents applicable only where the opera- 
tion is that of a bona fide association or agent as defined in that section. 

18. We recommend that section 409 be amended so as to (1) place the burden 
of proof on the parties to contracts between freight forwarders and common 
carriers by motor vehicle subject to part II of the act for the transportation of 
freight when such contracts are called into question, (2) prohibit such con- 
tracts at compensation lower than the motor carrier’s tariff rates in all cases 
where the line-haul transportation is for a total distance of 450 miles or more, 
and (3) provide penalties for the offer, grant, giving, solicitation, acceptance, 
or receipt of any rebate, concession, or discrimination resulting from the trans- 
portation of property at compensation less than that specified in such contract. 

19. We recommend that section 410 be amended so as to require the obtain- 
ing of a certificate of public convenience and necessity as a prerequisite to 
engaging in service as a freight forwarder. 

20. We recommend that section 11 of the Clayton Antitrust Act (15 U. S. C., 
sec. 21) be amended so as to provide that the Commission’s jurisdiction there- 
under shall include contract carriers as well as common carriers subject to the 
Interstate Commerce Act. 

21. We recommend that the Federal statutes commonly known as the Trans- 
portation of Explosives Act (18 U. 8S. C., sees. 831-835) be completely rewritten 
in the light of important developments relating to this subject which have occurred 
in the 34 years since the last revision of these statutes, and in this connection 
recommend that they be amended so as to include specifically radioactive mate- 
rials and be made to apply to contract and private carriers as well as common 
carriers. 

22. We recommend that chapter 157, title 28 of the United States Code entitled 
“Judiciary and Judicial Procedure,” be amended so as to provide that suits 
brought to set aside Commission orders be brought against the Commission 
instead of the United States, with the Government, through the Attorney General, 
being given the right to intervene in appropriate cases. 

23. We recommend that the Safety Appliance Acts (45 U. S. C., sees. 1-16), the 
Hours of Service Act (45 U. 8S. C., sec. 61-64), the Locomotive Inspection Act 
(45 U.S. C., sees. 22-34), and sections 22 (a) and (c) of the Interstate Commerce 
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Act be amended so as to provide more adequate and realistic, including minimum, 
penalties for violations. 

24. We recommend that section 1 of the Safety Appliance Acts (45 U. S. C., 
secs. 1-16) be amended so as to give the Commisison authority to prescribe rules, 
standards, and instructions for the installation, inspection, maintenance, and 
repair of power or train brakes. 

25. We recommend that the Locomotive Inspection Act (45 U. S. C., sees. 22- 
84) be amended so as to eliminate the provisions relating to the appointment of 
the director and assistant directors of locomotive inspection by the President, 
and that these positions be placed in the classified service, and, further, that the 
detailed requirements realting to the duties of inspectors be eliminated. We also 
recommend the elimination of the oath requirement in inspection reports. 

26. We recommend the enactment of legislation similar to the Medals of Honor 
Act (45 U.S. C., secs. 4446) providing for awards of medals of honor for acts 
of heroism performed in connection with any wreck or threatened wreck, disaster, 
or grave accident involving any commercial motor vehicle subject to the Com- 
mission’s motor carrier safety regulations. 

Commissioner CLarKe. Now, Mr. Chairman, if I may, I would like 
to present Commissioner Arpaia, Acting Chairman of Division 4 of 
the Interstate Commerce Commission, who will discuss more in detail 
some of the problems. 

The Cuamman. Now, let me ask to start with, so that we will know. 
You are chairman of the Commission. 

Commissioner CLarkE. Yes, sir. 

The Crarrman. Now, as such, are you chairman of one of the 
divisions ? 

Commissioner Cuarke. No, sir; [am not. 

The CuHarrman. Commissioner Mitchell is chairman of a division / 

Commissioner CiArKE. Division 4. 

Commissioner Arpaia is Acting Chairman of Division 4 and will 
speak for that Division today. 

The Cuarrman. All right. 

Commissioner Ciarke. From Division 3 the chairman is Commis- 
sioner Tuggle, and Division 2, the chairman is Commissioner Freas, 
and Division 1 is Commissioner Hutchinson. 

The Cuarrman. Each one will explain their own parts? 

Commissioner Ciarke. That is right, and the particular problems 
involved, within their area of operation. 

The CuHairman. Yes. 

Commissioner CLarke. We would prefer not to take them in numer- 
ical order, because of the work of the divisions, for one thing, plus the 
fact that Commissioner aes may have to leave early, and if it is 
agreeable to you, we would like to ask him to present his statement 
now. 

The CuarrMan. Very well, we will be glad to have you present it in 
that order. 

Mr. Rogers. Mr. Chairman, may I ask this question? 

In view of the fact that the Commissioners are to present the work 
of their own divisions, will we have an opportunity to question the 
Chairman of the Commission concerning the general policies of the 
Commission ? 

The Cramman. Oh, yes. 

Mr. Rogers. I was wondering if some specific questions came up, 
we would have an opportunity to ask those questions. 

The Cuatrman. Yes. I should think it would be better procedure 
if we would let them present their statements about each division and 
then ask the questions. 
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Commissioner Cuiarke. There is this further thought that these 
further statements will answer some of the questions you would like 
to ask. 

The CHamman. Yes. 

Mr. Arpaia, you may proceed. 


STATEMENT OF ANTHONY F. ARPAIA, COMMISSIONER, 
INTERSTATE COMMERCE COMMISSION 


Commissioner ArpatA. Mr. Chairman, and gentlemen of the com- 
mittee. 

As Commissioner Clarke has explained, I am acting chairman of 
Division 4, because of the necessary absence of Commissioner Mitchell 
from the city. He has asked me to extend the committee his regrets 
of not being able to be present. 

The other two members of the division are Commissioner Mitchell 
and myself. 

As its name implies, the bulk of the work performed by this divi- 
sion relates to the financial transactions of carriers. Its duties involve 
administering those provisions of the act relating to the issuance of 
carrier securities, consolidations, mergers, purchasers and acquisitions 
of control of carriers. However, not all of the work of this division is 
concerned with purely finance matters. For instance, this division 
acts upon requests by railroads for authority to extend their lines. 
It also determines whether or not a railroad shall be permitted to 
abandon a portion of a line. 

Under section 1 (18)—(20) of the Interstate Commerce Act, rail- 
roads are required to secure a certificate of public convenience and 
necessity before undertaking construction of a new line or abandon- 
ment of a line. New construction applications generally involve 
contests between various carriers; while abandonment applications, 
which predominate in number, frequently draw strong protests from 
interested shippers, communities, and State regulatory authorities. 
Several important abandonment cases are presently pending. The 
New York Central seeks to abandon its two ferries operating between 
Weehawken, N..J., and New York City, and the Erie seeks to abandon 
its ferry between Jersey City and New York. These applications 
are of wide public interest in the area. Other important applications 
include those of the Missouri-Kansas-Texas Railroad to abandon 112 
miles of its line in Kansas, and 57 miles in Texas and Oklahoma, of 
the Chicago and North Western to abandon 114 miles in Nebraska, 
and of the Illinois Central to abandon 51 miles in Mississippi. 

Division 4 acts upon applications of water carriers for certificates 
and permits authorizing operations in interstate commerce as common 
or contract carriers by water. It also has the responsibility for au- 
thorizing temporary operations by water carriers to provide a service 
for which there is an immediate and urgent need without holding a 
hearing on the application. It also acts upon applications for permits 
to engage in operations as a freight forwarder and for authority to 
abandon all or any portion of freight forwarder service. 

As I have previously indicated, ‘the major work of this division is 
its administration over those matters relating to carrier finances and 
embraces finance matters concerning all carriers, whether rail, motor, 
or water. The division has jurisdiction over consolidations, mergers, 
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purchases, and leases of carriers. It is unlawful under section 5 of 
the act for any carrier to acquire control of another, or for a person 
not a carrier to acquire control of two or more carriers, without secur- 
ing the prior approval of the Commission. <A great majority of the 
cases decided under this section involve motor carriers, but a substan- 
tial number involve railroads and a few are concerned with water 
carriers. In 1955, 328 applications were filed by motor carriers seek- 
ing our approval of various financial transactions under section 5, 
and in 1956 this number rose to 366. (The number disposed of in 1955 
was 298, and the number disposed of in 1956 was 380, an increase of 
o7 v percent. Although the filings increased, the number disposed of 
also increased, and it is hoped that we will be able to continue to 
increase the rate at which Seem are rendered and thus substan- 
tially cut down the number pending. A total of 293 matters was 
pending at the end of 1956. 

Many of the applications filed under section 5 are the subject of 
vigorous protests, mainly by other carriers, and extensive proceed- 
ings with lengthy hearings, resulting in voluminous records, are fre- 
quently necessary. Among the m: itters which must be considered in 
deciding these cases are the effects which the transactions will have 
upon adequacy of transportation service and upon competition, the 
effect upon the employees of the carriers involved, the financial conse- 
quences of the transactions, the ability of an acquiring carrier to con- 
duct operations sought to be acquired, and the justness and reason- 
ableness of the terms proposed. 

This division is also assigned the responsibility of regulating the 
issuance, by rail or motor carriers, of stocks, bonds, or other evidence 
of interest in, or indebtedness of, such carriers. Carriers are required 
to obtain the Commission’s approval prior to the issuance by them of 
stock, bonds, or other evidence of indebtedness, or the assumption by 
them of obligation of others under similar instruments, designated 
securities. Under section 20a of the act, the Commission is directed 
to authorize the issuance of securities by carriers or the assumption 
by them of liability with respect to securities issued by others, only if 
the commission finds that such transaction is for a lawful object, is 
compatible with the public interest, and consistent with the proper 
performance by the carrier to the public as a common carrier, and 
will not impair its ability to perform that service. 

Under section 214 Commission approval is required from motor 
carriers only if the total securities to be issued or assumed, plus those 
already outstanding, would exceed $1 million. The number of such 
applications filed during 1956 for this purpose by motor carriers indi- 
cates that motor carriers which might be termed “big business,” from 
a financial standpoint, are relatively few in number. 

The processing of these security applications requires a careful study 
of the applicant carrier’s financial structures and consideration of 
the terms of the proposed securities and the purposes for which they 
will be issued, in order to determine whether the proposal is reason- 
ably necessary and compatible with the public interest. Applications 
must be viewed in the light of the expressed transportation policy of 
Congress to “foster sound economic conditions in transportation and 
among the several carriers.’ 

A great majority of the security applications are handled without 
an oral hearing upon the basis of data submitted by the applicant, and 
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rarely are they opposed. Because of financial exigencies, they are 
usually handled on an expedited basis and decided promptly. In the 
year ending October 1956 applications were processed involving secu- 
rities of about $2 billion, about 95 percent being securities of railroads. 

The division also administers those statutory provisions which make 
it unlawful for any person to hold the position of officer or director of 
more than one carrier, unless such holding shall have been authorized 
by the Commission upon a showing that neither public nor private 
interest will be affected thereby. 

An important activity of this Division relates to the reorganization 
of railroads. Division 4 has been delegated various responsibilities 
with respect to railroads in reorganization under section 77 of the 
Bankruptcy Act. The most diffic ult of these duties is the approval or 
disapproval of proposed plans of reorganization. In addition, it 

ratifies or disapproves the appointment of trustees, determines appli- 

‘ations of protective committees to solicit authorizations from and 
to act for stockholders or creditors, fixes maximum limits of allow- 
ances to be made by the courts for the compensation of trustees, and 
their counsel, and maximum limits of allowances for expenses, includ- 
ing counsel fees, of parties in interest. At this point I would like to 
call attention to the fact that section 20b was added to the act in 
1948—this is known as the Mahaffie Act and it makes provisions for 
the supervision and administration by the Commission of a voluntary 
reorganization of a railroad’s financial structure. Division 4 has juris- 
diction over plans — under this section. 

During the past year, reorganization of the Missouri Pacific Rail- 
road sy stem, one of ny largest in the country, was successfully com- 
pleted’ after many years of ‘intermittent proceedings before the Com- 
mission and litigation i in the courts. Also, a plan for reorganization 
of the Sacramento Northern Railway was consummated and, pursuant 
to recommendation of Division 4, the proceeding for reorganization of 
the New York, Ontario & Western Railway Co. recently has been 
dismissed by the district court. Receivers have been appointed and 
are operating this railroad on a temporary basis but, presently, its 
future is in considerable doubt. 

Over the past few years there has been a gradual reduction in the 
Commission’s work concerning reor ganizations. The largest of the 

railroads presently the subject of such proceedings and remaining to 
be reorganized is the Florida East Coast Railway. Lengthy hearings 
on proposed plans for its reorganization were completed last No- 
vember and briefs will be due in March. A plan for reorganization 
of the Boston & Providence Railroad Corp.—whose properties are 
operated by the New Haven—was approved by the district court 
September 11, 1956, and appeals from the court's order are now 
pending. Hearings were completed by one of our examiners in De- 
cember on a proposed plan for the Lackawanna & Wyoming Valley 
Railroad Co., and hearings are scheduled for next month on the reor- 
ganization of two small railroad ¢ ompanies in Chicago—Chicago Tun- 
nel Co. and Chicago Tunnel Terminal Co. Last week the Commission 
heard oral argument on proposed plans for the New Jersey & New 
York Railroad Co. The only other proceeding pending in the courts 
involves the Richmond Terminal Railway Co., concerning which no 
proposed plan has been filed with the Commission. 





94 AGENCY HEARINGS 


The Bureau of Finance, and this is the Bureau itself, is under the 
supervision of the Chairman of Division 4. In addition to the office 
of the Director, the Bureau has two sections. One, called the Section 
of Securities and Reorganization, deals with those matters implied by 
its name; the second, the Section of Convenience and Necessity, deals 
with unifications of railroads and water carriers, authorizations of 
railroads for new construction or abandonment, authorizations to serve 
as a director or officer of more than one railroad, and authorizations 
for the transfer of water-carrier certificates. There are now 33 em- 
ployees on the staff of the Bureau of Finance. 

Attached as an appendix is a statement showing the number of appli- 
cations and petitions administratively handled by the Bureau of 
Finance during the years ended January 31 in 1956 and 1957, and the 
number pending at the end of each of these periods. 

A unit of the Section of Operating Rights of the Bureau of Motor 
Carriers is responsible for the administrative handling of applications 
under section 5 involving motor carriers, and the Bureau of Water 
Carriers and Freight Forwarders is responsible for the administrative 
handling of proceedings relating to certificates and permits for water- 
carrier operations, permits for freight-forwarder service, and aband- 
onments of service by freight forwarders under section 410 (i) of the 
act. Those two latter, the Section of Operating Rights and the Water 
Carrier Bureau, are not under the supervision of the Chairman of 
Division 4, but Division 4 handles those cases. 

The number of applications under section 5 involving motor carriers 
which were filed and disposed of during 1955 and 1956 has been pre- 
viously stated. The number of water-carrier and freight-forwarder 
proceedings administratively handled by the latter bureau during 
1955, 1956, and January 1957, is also shown in the appendix to this 
statement. 

That concludes my statement, Mr. Chairman. 

The Cuarrman. I[ think it would be advisable for the attachments 
to be included in the record for the information of the committee and 
as part of the record. 

(The information referred to is as follows:) 
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Freight forwarders 


sec. 410 (g) 


| 
| Permits Transfers of permits under 
| 


1955 1956 January 1955 1956 January 
1957 1957 
$a + —— all _ _ — — 
eniniakgimanigie’ | |—— 
Applications}]pending Jan. 1 14 | 9 | 6 s 
Filed during year | 2 | 4 | 1 ‘ 
Decided during year 7 7 1 | 
Pending at end of year 9 | 6 | 6 | 
| 


Bureau of Finance 


Pending applicstions Jammary Si, TUG nos oon Seed ee 150 
Pending applications January 31, 1957_______- Sot a ee 134 
Applications filed during January 31, 1956, to January ‘1, OI ia 
Applications disposed of during January 31, 1956, to Janu: 2 ee ee 366 
Applications under sec. 1 (18: 

WAN ntd SS: pitta haiti haa toelonlegs bal sbcivebceshas cepa eerie ke 81 

RPORIOIIDG 108 iio) bh ccc tik oo eee elem aa eee eee ee 99 
Applications under sec. 5 (2): 

kiddin est spateaanes ; : nde he cept aia eee, 50 

EONOG Ul es naie ea c ere aete e  La eee tee 50 
Applications under sec. 20a: 

TOO ic tics it cipkos deere nasi teeta 137 

Disposed of eS ee x scesccteigisirentdieahiniaiinar ae ote nae 137 
Applications under sec. 214: 

Filed. in tra is a ca nce gp eae eo cele ey 77 
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Applications under sec. 20b: None. 
Sec. 77, Bankruptcy Act: Proceedings pending; 10 in court; of which 5 are 
before the Commission. 

The Cuarrman. I might say to our colleagues that you will notice in 
one of the attachments in Chairman Clarke’s statement is a breakdown 
or organization of the Commission. In this chart which you will find 
attac hed you will notice the organizé ition, including the total number 
of positions, which were included in the budget, as I understand, for 
the fiscal year 1957, including the vacancies, 2.219. I thought I would 
call that to the attention of thee ‘ommittee. 

Commissioner CLARKE. Mr. Chairman, may I present Commissioner 
Hutchinson, Chairman of Division 1. 

The CHairmMAN. Commissioner Hutchinson. 


STATEMENT OF COMMISSIONER EVERETT HUTCHINSON, MEMBER, 
INTERSTATE COMMERCE COMMISSION; CHAIRMAN, DIVISION 1, 
MOTOR CARRIER DIVISION 


Commissioner Hurcuinson. My name is Everett Hutchinson. I 
ama member of the Interstate Commerce Commission and have been 
Chairman of Division 1, the Motor Carrier Division, since January 1, 
1957. 

Other members of the Division are Commissioners Walrath and 
McPherson. I am the Commissioner through whom the Bureau of 
Motor Carriers reports to the Commission. 

Regulation of th 1e motor carr ier industry isa tremendous job. This 
has been so from its beginning, when under the Motor Carrier Act 
of 1935, the Commission received over 83,000 nade appli- 
cations to process. 
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It is estimated that the 19,526 carriers operating under certificates 
and permits issued by the Commission operate about 360,500 vehicles ; 
that the approximately 91,500 private carriers operate about 844 000 
vehicles, and that an additional 226,000 vehicles are operated by ‘the 
48,000 for-hire carriers who are exempt by the act from economic 
regulation. 

Thus, there are about 160,000 motor carriers operating approxi- 
mately 1.5 million motor vehicles which are subject to the Commis- 
sion’s economic or safety regulations, or both. 

These 19,000-plus motor carriers holding Commission authority to 
engage in for-hire transportation in interstate or eo commerce 
receive operating revenues of nearly $6.5 billion per yea The re 
are individual motor carriers with gross revenues in excess of $50 
million annually. 

Now, in order for a motor carrier to operate for-hire in interstate or 
foreign commerce, it must first obtain authority from the Commission. 
Under established statutory procedure, processing an application for 
operating authority involves a hearing, or opportunity for hearing; 
a report and recommended order by the heari ing officer; the filing of 
exceptions to such recommended order; the filing of replies; a deter- 
mination by Division 1; the filing, in many instances, of petitions for 
reconsideration, and the study and determination of such petitions by 
— entire Commission. Opportunity for review of such decisions 
by the courts is also afforded. 

This procedure is designed to remove the possibility of arbitrary 
action by the Commission and is, I think, desirable. But it has the 
effect of prolonging final determination of applications and has 
brought criticism to the Commission. 

Tn the last 2 or 3 years, our staff has been augmented somewhat and 
we have put into effect organizational changes which have reduced 
materially the backlog of cases pending in 1954. The time required 
for processing the average case from initial filing to final determina- 
tion has been substantially cut down. 

At the end of 1954, 2,737 applications for operating rights were 
pending. 

By the end of 1955 this figure had been reduced to 2,541, and stood 
at 2,097 at the beginning of this year. 

The fact remains, however, that much of the time required for proc- 
essing the average motor carrier application is consumed in following 
the procedure established by the Congress for the protection of the 
parties and the public and cannot be reduced to the point frequently 
expected. 

As I stated, our staff has been increased somewhat, but not to the 
full extent needed, and many of those recently added still need exten- 
sive training before reaching full potential. 

We are now receiving each month approximately 275 applications 
for new or additional operating authority. This is about 50 a month 
more than in 1954. 

Some of these applications do not involve matters of serious con- 
troversy and can be, and, are, processed and decided in a period only 
modestly in excess of the irreducible minimum consistent with due 
process. Others involve expansive proposals, numerous protests, and 
complex questions of transportation policy. These require hearing 
hundreds of witnesses and this takes time. 
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For example, two applications for extension of rights between the 
South and Southwest heard in 1956, on a consolidated record, took 90 
days to hear the testimony of 446 witnesses. 

In an effort to achieve a current docket, we have aimed first ut two 
principal targets: 

1. Getting our hearing docket current; and 

2. Reducing the bac ‘klog of applications awaiting final reports. 

In both fields we can report definite progress. The average appli- 

cant for motor carrier authority may now reasonably expect to have 
his application processed, noticed to the public by publication in the 
Federal Register for 30 days, and heard within approximately 60 days 
from the date of filing. 

Our hearing docket is now substantially current. In fact, I have 
had complaints recently that we are settling cases too quickly. 

Progress in the reduction of the backlog of applications awaiting 
final reports has also been gratifying. At the end of 1954 we had a 
backlog of nearly 700 applications awaiting final reports. This figure 
has now been reduced to approximately 200 applications. 

If you consider that a normal working basis requires a minimum 
invel itory of approximately 100 applic ations at any give time, it may 
be said that our final report docket is approaching a current status. 

This progress has not been easily won, and we are having a con- 
stant struggle to hold the ground we have gained. Whether, as now 
staffed, we can much improve our position, is uncertain. 

More improvement, however, is needed. Weshould be fully current 
in all phases of our work. Our motor carrier examiners and other 
staff personnel have been extremely cooperative and, on the average, 
highly eae They are ready and willing, I am sure, to continue 
this effort, but they have been working under extreme pressures for 
many months and those upon whom we rely the most are showing the 
strain. 

As I said, improvements and changes in organization have been 
made, and shortcuts have been taken, but if the standards of service at 
which we aim, and to which the public is entitled, are to be achieved, 
our staff must be further augmented as requested. 

Because of the time necessary, even at best, for the determination 
of applications for operating r ights, there is a provision to meet emer- 
gency need for service through the granting, without hearing or other 
formal proceedings, of temporary authority for not more than 180 days 
where there is an immediate and urgent need for service not otherwise 
available. 

We receive about 200 applications for emergency or temporary oper- 
ating authority each month. An investigation is made on each of these 
by our field staff. ae each application is decided initially by a staff 
board, the Moter Carrier Board, and on appeal by Division 1, sitting 
as an appellate Pee We are relatively current in this partieu- 
lar phase of our work. 

The consolidation, merger, or purchase of one motor carrier by 
another may be accomplished writhow formal Commission approval, 
provided not more than 20 vehicles are involved. About 100 appli- 

cations for informal approval of consolidations or mergers of this 
type are received each month for decision by Division 1, and we are 
relatively current in the handling of these matters. 
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Another ae feature of regulation is the requirement that 
each motor carrier holding operating authority from the Commis- 
sion shall, in conformity ‘With prescribed rules, maintain in effect 
public liability and property damage insurance, and cargo insurance. 
A simplified procedure for assuring that such protection is con- 
stantly in force has been adopted, but a substantial amount of cleri- 

‘al work is still involved. 

Prosecution in the courts or formal proceedings before the Com- 
mission for the revocation of certificates is sometimes required be- 
cause of failure of carriers to observe insurance requirements for 
protection of the public. 

The Commission has adopted safety regulations which apply not 
only to nearly 20 thousand motor carriers holding operating authority 
from the Commission, but also to about 140 thousand private carriers 
and motor carriers of agricultural and other exempt commodities. 
Every bus i truck operated in interstate or foreign commerce is 
subject, in some measure, to the safety regulations of the Com- 
mission. 

As indicated, there are approximately 160 thousand carriers oper- 
ating 114 million vehicles subject to these regulations. 

Safety regulations are vital in dealing with the serious problem of 
traffic accidents. Of the 1955 total of 38,426 highway deaths, 1,774 
involved motor common and contract carriers reporting to the Com- 
mission. 

Our regulations are directed to basic factors of accident preven- 
tion, such as driver qualifications and training; hours of service of 
drivers; safety equipment of vehicles, and maintenance and inspec- 
tion practices. 

We seek to save lives and prevent personal injury and property 
damage by promoting programs in the industry to prevent acci- 
dents. 

Fatal accidents involving carriers reporting to the Commission 
for the first 9 months of 1955 totaled 865, which was a reduction of 
13 percent compared to the same period in 1955. 

For the same periods deaths decreased 20 percent and personal in- 
juries were down 3 percent, while total traffic deaths increased 
percent. 

For a time our work in this respect was handicapped by lack of 
adequate personnel. In 1954, for example, the Commission had only 
21 full-time safety inspectors. This number has now been increased 
to 100. 

About 73 percent of the commercial or nonmilitary explosives pro- 
duced, or over 569 million pounds, move from manufacturing plants 
by motor vehicle in long-distance hauls. A very large volume of 
ammunition and other explosives also continues to be transported for 
the military services by motor carriers. Truck transportation of 
explosives, flammable liquids, liquefied petroleum gas, and other dan- 
gerous goods has been rapidly increasing. 

Our efforts over recent years to intensify safety checks on these 
carriers are continuing with good results. 

In our field operations we have, in addition to the necessary clerical 
employees, a total staff of 250 men scattered throughout the Nation. 
This staff is located at principal transportation centers and handles 
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such matters as complaints, investigations prior to prosecution, general 
inspection of carrier operations and safety practices, examination of 
hours of service records, investigation of accidents, handling of insur- 
ance delinquencies, and reports on temporary authority applications. 

Of the nearly 140,000 private and exempt carriers subject to our 
safety regulations, we have been able to initially contact only about 
39,000 to date. In the field of general motor-carrier inspections for 
compliance with safety regulations and for enforcement, there is a 
need for expansion of our activities. 

The duties which the Congress has placed upon the Commission in 
connection with the regulation of interstate transportation by motor 
vehicle continue to involve the constant application of judgment and 
an immense amount of detailed work and study. 

There has been no tendency toward a static situation. On the con- 
trary, growth of the industry and of individual carriers, and the 
vigor of competition between them and between them as a class and 
other modes of tr: ansport: ition tend to increase from year to year the 
workload of the Commission. Cases which reach the Division and 
Commission level are becoming increasingly complex and difficult. 

In 1955 we presented to the committee a chart intended to show 
graphically for 1954 the volume and status of applications for new 
operating rights. I have reproduced and attached that chart to this 
statement, together with similar charts for the succeeding years. 

This year, in our 70th annual report, we recommended some 12 or 
13 changes in part IT of the act, which experience suggests would aid 
in our purpose of helping to promote sound, efficient transportation. 

That concludes my statement, Mr. Chairman. 

The Cuairman. Thank you very much, Commissioner Hutchinson. 

The charts the Commissioner referred to will be included in the 
record, without objection. 
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(The material referred to is as follows :) 
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INTERSTATE COMMERCE COMMISSION 


APPLICATIONS FOR PERMANENT MOTOR CARRIER 
OPERATING AUTHORITY DURING 1955 
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INTERSTATE COMMERCE COMMISSION 


APPLICATIONS FOR PERMANENT MOTOR CARRIER 
OPERATING AUTHORITY DURING 1956 
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The CHarrmMan. I might note for the benefit of the committee and 
others interested in the lone series of hearings we held in the last 
Congress on the ¢ abinet ( ommittee transportation legislation, we gol 
quite a record. The committee last year authorized the staff to make 
a digest of the voluminous hearings, That digest will be available in 
the next few weeks. 
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Commissioner Ciarkk. Mr. Chairman, may I present Commissioner 
Freas, Chairman of Division 2. 
The Cuatrrman. Commissioner Freas, we are glad to have you with 
us today. 


STATEMENT OF COMMISSIONER HOWARD FREAS, CHAIRMAN, 
DIVISION 2, INTERSTATE COMMERCE COMMISSION 


Commissioner Freas. Chairman Harris, and members of the com- 
mittee, Division 2 of the Interstate Commerce Commission is com- 
posed of Commissioners Winchell, Murphy, « and myself. 

It is commonly known as the Rates, Tariffs, and Valuation Division 
and has initial jurisdiction over a substantial part of the rate work 
of the Commission. 

In appendix A to this statement are enumerated some 16 categories 
of activities which have been assigned to Division 2. Some of the 
more important ones I shall review briefly. 

Freight rates, the activity with which’ this Division mainly deals, 
are prices—prices charged for services rendered by carriers for the 
transportation of goods. These prices are binding upon both carriers 
and shippers. They result in revenues to carriers subject to our rate 
regulation of nearly 19 billion dollars annually—see appendix B— 
and upon their propriety depends the ability of commercial enter- 
prises to flourish and of carriers to prov ide service “adequate to meet 
the needs of commerce of the United States, of the postal service, and 
of the national defense.” 

The proper supervision of carriers’ rates is thus the heart of 
regulation. 

Under the system of obtaining in this country, rates of our public 
carriers are in the first instance made by those carriers. The carriers 
are ordinarily free to initiate changes in their rates without previous 
consent from this commission. This is done by the filing of tariffs 
with the commission and making them available for public inspection 
at least 30 days before their effective date. 

Over 175,000 publications containing newly established or changed 
rates were filed last year by the various carriers subject to our rate 
regulations. The handling of these public ations is performed by 
our Bureau of Rates, Tariffs, and Informal Cases. 

When a carrier files one of these publications with us the official 
copy goes to a tariff examiner for a check to see if it complies with 
our tariff rules. These rules have no bearing on the level of the rates, 
but are designed primarily for the purpose of letting the public know 
clearly and definitely what the rates are. 

We have only 27 tariff examiners so that a thorough check of each 
and every tariff is impossible. However, we do the best we can. 

After the tariif passes through the tariff examiner, if no serious 
violations of our publishing rules are cliscovered, it is filed. If there 
is a serious violation the tariff is rejec ‘ted. If some minor violation 
is involved, the tariff is allowed to be filed, but the carrier is directed 
to correct the deficiency. 

Adding to the complexity of the handling of rate and tariff prob- 
lems is the fact that there are over 20,000 carriers subject to the rate 
and tariff provisions of the act. Most of these carriers belong to rate 
bureaus, which fact helps immeasurably in rate regulation. 
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However, it is not mandatory for a carrier to belong to a rate bu- 
reau, and even if it does belong, it is not necessary that the bureau 
publish all of its rates. We have literally thousands of tariffs on 
file published by individual small carriers. 

The action of the carriers in making their own rates is subject to 
the overriding authority of the Gov ernment to require the change of 
any that fail to conform to statutory requirements. 

One of the most important powers of the Commission in this re- 
spect is the authority to suspend proposed rates published by car- 
riers before they become effective. 

At the time a carrier files a copy of its tariff with us, it also files 
copies at places required by our tariff rules for the benefit of the 
public. The Commission entertains requests for suspension of tar- 
iffs at any time up to 12 days before the effective date thereof. 

Requests for suspension of changes in rates ordinarily come from 
shippers where the proposal is for an increase and from competing 
sarriers when the proposal is for a reduction. 

These protests are nor mally handled by a board of employees called 
the suspension board, with the right of appeal to Division 2. If it 
appears that the proposed rate is unlawful, it is suspended and set 
for hearing. 

Last year over 3,300 rate adjustments were protested resulting in 
15 suspension proceedings. 

The standards of lawfulness for rates, fares, and charges which 
Congress has prescribed in the Interstate Commerce Act are that they 
must be just and reasonable; that they shall not create any unjust 
discrimination, undue preference or undue prejudice among the ship- 
pers, passengers, communities, sections, regions, territories, or de- 
scriptions of traffic, and that so far as freight rates are concerned 
they shall conform to just and reasonable clasifications of property 
subject to transportation. 

Many of the proposed rate changes are not protested and others 
that are protested do not appear to be unlawful, and are, therefore, 
not suspended. 

Thus, most of the rates proposed by carriers become effective after 
the usual 30 days’ notice to the public. 

Where a proposed rate is suspended it is set for hearing before 
one of the examiners in our Bureau of Formal Cases. After hearing, 
an examiner’s report, is usually issued. The parties have 30 days 
after the examiner’s report to file exceptions and 20 days is allowed 
for replies. 

Division 2 and Division 3 share the duty of deciding these cases 
after the examiner’s report. After the issuance of a division report 
the parties have 30 days to petition to the entire Commission for 
reconsideration. 

The Commission cannot suspend a rate after it has become effective. 
It does have the power after hearing to require a change in any rate 
which fails to conform to statutory requirements. 

Thus, a person may file a complaint with the Commission assailing 
any rate which is in effect and which the complainant believes to be 
unlawful. The complaint is set for hearing under the same procedure 
outlined in connection with suspension cases, except that in hearings 
involving rate changes, the burden of proof is on the carrier to show 
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that the proposed changes are just and reasonable, and the Commis- 
sion is required by statute to give to the hearing and decision of such 
questions preference over all ‘the questions pending before it. 

While the carriers ordinarily have the right to publish changes in 
their rates without our consent, subject to protest, suspension, or re- 
jection, there is an important exception. Where a rate, either maxi- 
mum or minimum, has been prescribed, the carrier has to obtain per- 
mission from the Commission before it can make a publication which 
would violate the order. 

We have virtually no maximum and relatively few minimum rate 
orders outstanding against motor or water carriers or freight for- 
warders. Therefore, these carriers usually publish their own rates 
without permission from the Commission. 

In the case of the railroads, we do have outstanding maximum rate 
orders and in every one of their general freight rate increase pro- 
ceedings they obtain permission from the Commission before publish- 
ing a proposed general increase. 

Another restriction on the freedom of the railroads and water car- 
riers of initiating their own rates is contained in section 4 of the act. 
Higher rates for shorter hauls included within longer hauls unless 
specifically permitted by the Commission are forbidden. And through 
rates may not be higher than the aggregate of intermediate rates over 
the same route without the Commission’s authorization. 

Applications under this section are handled by a board of employ- 
ees known as the Fourth Section Board, with the right of appeal to 
Division 2. Last year this board handled over 1,500 such applications. 

The Commission has reserved for itself the jurisdiction over gen- 
eral freight rate increases proposed by the railroads. Usually Divi- 
sion 2 hears these general freight rate cases, with the oral argument 
and decision being made by the entire Commission. 

The first proceeding involving general rate increases in the post- 
war period was instituted early in 1946. There have been six major 
freight rate increase proceedings in this period, the results of which 
are shown in appendix C. 

However, the railroads have not been able under our competitive 
transportation system to increase their freight rates on all traffic to 
the full extent authorized. 

In appendix D are shown actual and authorized rail freight rates 
from 1947. 

The general railroad passenger fare increases also are not under 
the initial jurisdiction of Division 2. These, however, are frequently 
assigned to the division for administrative handling, with the deci- 
sion being made by the entire Commission. They are proposed on a 
piecemeal basis, that is, the railroads come in individually or in smaller 
groups than in freight-rate cases. 

Since World War IT there have been 22 proceedings involving pas- 
senger fare increases. The net result has been an increase in passenger 
fares of less than 40 percent. 

Division 2 also has initial jurisdiction with respect to the valuation 
of carriers’ property. Valuation is authorized only in connection with 

railroads and pipelines engaged in the transportation of ee and 


its products. Valuation data are put in evidence in substantially all 
of our genera! railroad rate cases. 
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Valuations of pipelines continue to be an important part of the 
Commission’s work, as those lines are forbidden by court decree to pay 
any shipper-owner dividends which are in excess of such stockholder’s 
share of 7 percent on the value of the pipeline’s property as determined 
by the Commission. 

In addition to the formal complaints heretofore referred to, we 
give attention to complaints which are presented informally. This is 
done through our section of informal cases. The section is divided into 
two branches, one of which handles general correspondence and in- 
quiries, and the other applications submitted by carriers admitting 
that the rates assessed were unreasonable. 

We frequently institute correspondence with the carriers with a view 
to redress, but under the informal procedure we cannot force a carrier 
to take the desired course of action. 

Before closing this summary, | wish to mention two of the legislative 
recommendations relating to rate work which the Commission made in 
its last annual report to Congress. The first is that section 4 be 
amended to eliminate the necessity of securing prior approval of the 
Commission for the publication of rates over circuitous routes equiva- 
lent to the going rates over direct routes of the same type of carrier. 

A bill, H. R. 6208, was introduced last year and was the subject of 
a hearing before your Subcommittee on Transportation and Com- 
munications. A new bill, H. R. 2808, has been introduced this year by 
Chairman Harris. 

The other recommendation relates to section 22 of the act which per- 
mits the performance of transportation services for Federal, State, and 
municipal governments at free or reduced rates. 

We have recommended that this section be amended so as to make 
this provision applicable only during the time of war or national 
emergency. 

We further recommended that in any event section 22 be amended to 
enable the appropriate agencies of the Government and the carriers 
to negotiate rates on a firm and unassailable basis. 

In recent years the Government agencies have taken the position that 
they could negotiate for reduced rates and later undertake to obtain 
a still lower charge by filing a complaint with the Commission. 

The rate problem is today particularly complicated by the intensive 
competition between the diffe ‘rent forms of transportation, both regu- 
lated and unregulated. It is our purpose to foster sound competition 
among carriers and to eliminate that which is destructive, thus accord- 
ing to each its inherent advantages and give to regulated carriers an 
equality of opportunity to participate in the traffic available. 

That concludes my statement, Mr. Chairman. 

The Cuarrman. Thank you very much, Mr. Freas. 

The attachments referred to will be included in the record as part of 
your statement. 

(The material referred to is as follows:) 


APPENDIX A 


4.3. DIVISION TWO RATES, TARIFFS, AND VALUATION DIVISION COM MISSIONERS 
FREAS (CHAIRMAN), WINCHELL, AND MURPHY 


(a) Section 4, relating to long-and-short haul and aggregate-of-intermediate 
rates, and relief therefrom, when such proceedings have been formally heard, 
when applications are certified to the Division by the Fourth Section Board, 
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when fourth-section relief arises as a result of an order or requirements of the 
Commission, or a division thereof, or when applications are to be considered in 
connection with general rate-increase proceedings. 

(b) Seetion 5a, relating to agreements between or among carriers. 
(c) Section 6, except paragraphs (11) and (12), relating to schedules of car- 
riers under part I, sections 217 and 218 relating to tariffs of common carriers 
and schedules of contract carriers under part II, section 306 relating to tariffs 
of common carriers and schedules of contract carriers under part III, and section 
405 relating to tariffs of freight forwarders under part [V—including, among 
other matters, the promulgation or prescription of forms, specifications, rules, or 
regulations to effectuate such provisions of law, as well as applications or peti- 
tions involving the construction, interpretation, or application of such forms, 
specifications, rules, or regulations. 

(d) Section 409 relating to contracts between freight 
earriers, including 
pertaining thereto. 


forwarders and motor 
authority to institute, conduct, and determine investigations 


(e) Section 15 (7) of part I, sections 216 (g) and 218 (c) of part IT, sections 
307 (g) and (i) of part III, and 406 (e) of part LV, relating to the disposition 
of applications for suspensions of schedules and tariffs or parts thereof, including 
authority to institute investigations into rates, fares, charges, and practices of 
earriers under parts I, IJ, and III, and freight forwarders under part IV, as 
ancillary to a proceeding of investigation and suspension when such matter is 
certified to the Division by the Suspension Board, when there are petitions or 
requests for suspension of proposed general increases in rates, fares, or charges 
for application throughout a rate territory or region, or of wider scope, or when 
there are involved petitions for suspension of schedules filed in purported com- 
pliance with any decision, order, or requirement of the Commission or a division 
thereof; and including authority to vacate or discontinue orders in proceedings 
instituted by Division 2 wherein respondents have withdrawn the matter under 
suspension, except in those instances where authority has been delegated to the 
Board of Suspension. 

(f) Section G (11) (b) and (12) of the Inierstate 


11 (d) of the Panama Canal Act (49 U.S. CL. 51) 


Commerce Act and section 
, relating to the establishment, 
under the additional authority conferred upon the Commission by the Panama 
Canal Act of proporticnal rates to or from ports, and through rail-and-water 
arrangements in foreign commerce. 
(g) Institution of investigations of intrastate rates, fares, and charges, 
classifications and practices under section 13 (3) of part I and section 406 (f) 
of part IV on the petition of carriers or freight forwarders. 
(h) Section 19a, relating to the valuation of the property of carriers. 
(i) Section 20 (11) of part I and section 219 of part II, 
to the authorization of released rates and ratings. 
(j) Sections 3 (2), 223, 318, and 


so far as relating 


: 114, so far as relating to the prescription 
of rules governing the delivery of freight and the settlement of rates and 
charges, and to prevent unjust discrimination. 

(k) Section 22 so far as relating to reduced rates i 
tation or disaster. 

(1) Section 220 (a) 
shippers 


n case of calamitous visi- 
relating to contracts between motor contract carriers and 

(m) Section 304 (d) of part IIT, relating to relief from the provisions of that 
part because of competition from carriers engaged in foreign commerce. 

(nm) Section 204 (¢), section 304 (e), and section 403 (f) 
the investigation of complaints of alleged noncompliance with provisions of 
parts II, I1I, and IV hereinbefore assigned to Division Two or 
established pursuant thereto. 

(oO) Section 20 (1) to (10), inclusive: 
section 220 (a) to 


. So far as relating to 
requirements 


section 204 (a) (1), (2), and (4); 
(f), inclusive; section 222 (b), (d). and 


(2): sections 313, 
sections 412, 417 (b), and 421 (d) and (e), 
so far as those sections relate to accounting and statistical reports, records, 
and accounts of carriers, lessors, brokers, freight forwarders and other persons 
under Parts I, II, III, and 1V, and so far as matters arising under the stated see- 


oi6 (bb). SIT (dad). and (e): 


tions are not assigned to individual commissioners. 
(p) Formal complaints and suspension cases in which the issues relate pri- 
marily and predominantly to the interpretation and 


application of tariffs. 
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APPENDIX B 


Operating revenues from freight and passenger services of carriers subject to 
jurisdiction of the Interstate Commerce Commission for the 12 months ending 
June 30, 1956 


[In thousands] 














| Freight Passenger 
Class of carrier | Total service and allied 
services 
Railways_-_- : ; | $10, 930, 444 $9, 662, 439 $1, 268, 005 
Rail Express Agency 253, 810 253, 810 
Pullman Co___. 95, 596 | 95, 596 
Electric railways 50, 252 | 29, 146 | 1 21, 106 
Water lines 469, 877 445, 866 | 24,011 
Pipelines (oil). _ _--- 717, 857 
Motor carriers of passengers 557, 347 
Motor carriers of property 5, 846, 408 
WEL owss tes ccccee aa ae : : | 18,921, 591 16, 955, 526 1, 966, 065 


t Estimated. 


APPENDIx C 


ountrywide overall results of increases authorized, percents over June 30, 1946 
} tri I I] Its of tut} - t J 30, 1946 


Percent increase over 


Effective date Rates in Rates in 

Date of report or order of freight rate ICC docket No effect on effect im- 

increases June 30,1946,| mediately 

cumulated prior to 

Increase 

shown 

¢ te } 
June 20, 1946 July 1, 1946 io ate se cane ; 6.5 
Dec. 5, 1946__._- Jan. 1, 1947 {> ie hy + 7.6 10.4 
Oct. 6, 1947__. Oct. 13,1947 | Ex parte No. 1663 28. | 8.9 
Dec. 29, 1947 Jan 5, 1948 | Ex parte No. 166 7.8 7.6 
Apr. 13, 1948 May 6,1948 | Ex parte No. 166 12.8 3.6 
July 27, 1948 Aug. 21, 1948 | Ex parte No. 166 14.2 1.0 
Dec. 29, 1948 Jan. 11,1949 | Ex parte No. 1684 1.7 5.2 
Aug. 2, 1949 Sept. 1,1949 | Ex parte No, 168 7.3 3.7 
Mar. 12, 1951 Apr. 4,1951 | Ex parte No, 1755 | 2.4 
Aug. 2, 1951 Aug. 28,1951 | Ex parte No. 175 57.6 4.0 
Apr. 11, 1952 May 2,1952% Ex parte No. 175 78.9 6.8 
Mar, 2, 1956 Mar. 7,1946 | Ex parte No. 1967 88.8 5.5 
Dec. 17, 19°6 Dec. 28,1956 | Ex parte No. 206 \ 8 85 3 
Feb. 4, 1957 Feb. 23,1957 | Ex parte No. 206° j 
1 Increased rates, fares, and charges, 1942 


2 Increased rates, fares, and charges, 1946. 

3 Increased freight rates, 1947 

4 Increased freight rates, 1948 

§ Increased freight rates, 1951 

6 May 17, 1952, on grain, grain products, grain byproducts, and flaxsee 
7 Inereased freight rates, 1956 

8 Approximate 

* Increased freight rates, Eastern and Western Territories, 1956, the pending proceedin 
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APPENDIx D 


Freight rate increases—Indeves of effective and authorized rail freight rates, 
1947-57 


{1947= 100] 





Rail freight rates Rail freight rates 
Actual | Authorized Actual Authorized 

a - : = 
1947 100 100 1953 . 141 | l4y 
1948 118 118 || 1954 . | 138 149 
1949 . 125 128 ||} 1955__- | 137 149 
1950 ae | 127 131 1956 3) 156 
1951 a 129 135 1957. pie 3) 174 

LY52 | 138 145 
| . it | - se 

Not available 

NotTe.—We have no actual figures to compare with the authorized figures bac to 1945. For this reason 


the above table is based upon the year 1947 equaling 100. 


Commissioner CLarKr. Mr. Chairman, may I present Commis- 
sioner Tuggle, Chairman of division 3. 


STATEMENT OF COMMISSIONER KENNETH H. TUGGLE, CHAIRMAN, 
DIVISION 3, INTERSTATES COMMERCE COMMISSION 


Commissioner ‘Tueeie. Since January 1 of this year I have been 
Chairman of Division 3. The other two members are Commissioners 
Murphy and Minor. 

Division 3 is known as the Rates, Service, and Safety Division. I 
shall discuss first its duties in relation to safety and service. 

The Bureau of Safety and Service is under the jurisdiction of the 
Division. ‘This Bureau was established June 1, 1954, through the 
consolidation of three Bureaus—Safety, Locomotive Inspection, and 
Service. 

The Section of Railroad Safety administers the following laws, in- 
tended to promote safety in railroad operation; the S Safety Appli- 
ance Acts, Hours of Service Act, Accident Investigation Act, Signal 
Inspection Act, explosive and dangerous articles, block signal resolu- 
tion, and others. 

The section of Locomotive Inspection operates under the provisions 
of the Locomotive Inspection Act which provides for the appointment 
of a director and two assistant directors by the President. It also pro- 
vides for the appointment by the Commission of 50 inspectors and 
an additional 15 inspectors as needs for the service may require and 
appropriations will permit. 

The Section of Car Service relates to the use, control, supply, 
movement, distribution, exchange, interchange, and return of loco- 
motives, cars, and other vehicles used in the transportation of prop- 
erty, including special types of equipment and the supply of trains. 


RAILROAD SAFETY 


Railroad safety is the Division’s most important responsibility 
and the Bureau is in charge of the Commission's field staff in the 
railroad field and as such is the eyes, ears, and arms of the Commission 
for purposes of rail safety and service. 
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Our efforts to contribute to greater safety for the public, carrier 
employees, and passengers, continue ganerally to show encouraging 
results on a long-run basis. We have made substantial improvements 
in our safety programs, attributable in part to additional funds ap- 
proved by the Congress for railroad safety work. 

The recent increases in funds for travel have permitted safety ap- 
pliance, signal and train control, hours of service, and locomotive 
inspectors to arrange balanced inspection programs. Thus, they have 
been able to reach many points of inspection previously beyond the 
range of available funds. 

We expect the expanded inspection program, which began in July 
1956, to contribute to reduction in the number of accidents, deaths 
and injuries. 

The industry as a whole, as well as labor, is cooperative and helpful 
in endeavors directed toward the elimination of safety weak spots 
and the improvement of safety conditions generally. Many ideas 
spring from our investigations and studies and the industry has been 
cooperative in correcting and improving safety devices. 

Commission inspection of safety devices is a continuing thing. For 
example, in the 12-month period ending June 30, 1956, inspectors from 
the Bureau of Safety and Service inspected 694 block signal systems, 
1,993 interlockings, 536 train control and cab signal devices, 474 trafic 
control systems, ‘and many other generally similar appliance or sys- 
tems. 

A number of unsatisfactory and unsafe situations were discovered. 
Management was informed and the situations were usually corrected. 
No doubt many lives were saved by virtue of the timely corrective 
actions taken. Rarely does a carrier fail to take corrective measures 
following an unsatisfactory inspection, but if they do, prosecution 
follows. 

The inspection of locomotives is one of the biggest single inspection 
jobs which faces the Bureau. In 1956 inspection was made of 
97,348 locomotives, of which 11,107 were found defective and, in turn, 
of these, 644 were ordered out of service. 

There has been a steady decline in the last 5 years in the number 
of accidents caused by failure of some part or appurtenance of loco- 
motives. In the year ending June 30, 1956, 73 accidents caused by 
defective locomotives were reported, which compares with 196 acci- 
dents reported in 1952. 

All major accidents reported under requirements of the law and 
rules are carefully investigated and proper action taken to prevent 
recurrence as far as possible. 

Copies of published reports of accident investigations are distrib- 
uted to interested parties, and all district inspectors are advised of 
details and causes of unusual accidents to assist them in their edu- 
cational work with railroad personnel. 

The dissemination of information concerning fundamental causes 
of locomotive accidents and resultant casualties has been an im- 
portant adjunct to basic enforcement activities. Active enforcement 
and the diffusion of information has ben effective in promoting safety 
and has resulted in a decreasing accident trend. 

During the year ending June 30, 1956, our safety appliance in- 
spectors ‘inspected 1,157,816 freight cars, of which 5.33 percent were 








AGENCY HEARINGS 41 


found defective, and inspected 39,953 passenger train cars, of which 
4.36 percent were found defectiv e. 

The overall railroad safety program includes the development of 
regulations pertaining to ‘ailroad safety appliances, signals, and 
train controls, locomotive, accident, and hours of service reporting, 
transportation of explosives and other dangerous articles, inspections 
to assure compliance with such regulations, and investigation of rail- 
road accidents. 

Under the Accident Reports Act we investigate the more serious 
train accidents and issue a detailed report in each case, setting forth 
the facts disclosed by the investigation, our conclusions and such 
recommendations as are deemed appropriate. 


CAR SERVICE 


Practices which affect the utilization of freight cars are matters 
under the jurisdiction of the Commission under the provisions of the 
Car Service Act, regulations and emergency orders regarding the 
use of cars and other rail vehicles used in the transportation of 
property are constantly being issued and enforced. Freight car 
shortages continue in certain areas while in a few other areas a sur- 
plus exists. 

It is a constant struggle to keep supply and demand as nearly in 
line as possible. It may be said, however, that a general surplus of 
cars exists only on rare occasions. This is due mainly to an inade- 
quate supply of freight cars, but methods of utilizing the available 
cars, climatic conditions, strikes in industry, and overlapping ma- 
turity dates of crops also contribute to service difficulties. 

Our jurisdiction in this connection generally is limited to practices 
which affect the utilization of cars. Thus, we issue a series of service 
orders designed principally to expedite the movement of cars by the 
railroads and the return of cars to railroad use after loading o1 
unloading. 

Here specifically, in connection with the car supp ily problem, the 
C ommission issues car servic eC and emergence y Ol «led as may be re- 
quired to make sure that cars are available where seated and works 
closely with carrier management, State commissions, and shippers in 
an eflort to keep the car supply problem at its minimum. 

In this connection generally we are called upon to approve con- 
tracts by railroads or forwarder companies for the furnishing of pro- 
tective service against heat and cold and to encourage the improve- 
ment of protective facilities. 

Shippers and carriers alike are frequently urged to be reasonable on 
this problem and to work together mutually to handle an ever-increas- 
ing volume of traffic requiring protection. 

The Division also adjudicates matters concerning the common use oi 
terminals, problems arising from the pooling of traffic, the routing and 
joint loading of traffic, and a multitude of other problems that are 
virtually unavoidable in a transportation system such as ours con- 
stantly involving the free interchange of traffic and close carrier co- 
ordination and cooperation. 

Our carriers have their differences and their disputes, but despite 
this nowhere else in the world can you find carriers that excel ours in 
working in close cooperation to get the traffic moved economically and 


goog a7 } 


‘ 
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expeditiously to its destination. In an industry of such magnitude 
an impartial referee is, of course, often essential to the determination 
of the many matters stemming from their close mutual endeavors. 

In an effort to effect better utilization of cars our service agents 
concentrate on delays in serving industry, delays by industry, repair 
of bad order cars, excess cars held for prospective loading, terminal 
and yard delays, failure of railroads to furnish equipment, and dis- 
crimination in car distribution. Action on complaints concerning 
inadequacy of car supplies, alleged discrimination in furnishing equip- 
ment, and inequitable distribution are taken up directly with the 
railroads and our service agents make continual on-the-ground checks. 

The last Congress provided funds for 40 additional service agents 
which increased our complement to 70, most of whom have entered on 
duty at strategic rail centers throughout the country. 


TRANSPORT MOBILIZATION STAFF 


When the Defense Transport Administration was terminated July 
1, 1955, its functions and duties were transferred to the Interstate 
Commerce Commission, which, in turn, redelegated these functions 
and duties for administration and performance to the Chairman of 
Division 3. To assist the chairman in administering and perform- 
ing these duties, the Commission has established in his office the trans- 
port mobilization staff, who are concerned in general with the develop- 
ment of plans, programs and procedures relating to the utilization 
of domestic transport, storage and port facilities in the event of 
war or national emergency requiring full mobilization. 

The program activities are divided into four principal categories; 
namely, administrative readiness, transportation readiness, wartime 
emergency plans, and wartime standby measures. 

Another phase of this work concerns the establishment and train- 
ing of executive reservists. The Commission has established a unit 
of the national defense executive reserve and is in the process of 
recruiting executive personnel from all major segments of the trans- 
portation economy concerned with the major mobilization responsi- 
bilities of the Commission. 

RATES 


As Commissioner Freas, Chairman of Division 2, has pointed out, 
Divisions 2 and 3, except in a few circumstances, alternate in monthly 
rotation of for neil cases coming before the Commission involving 
rates, fares, or charges. In other words, with respect to rate cases, 
Division 3 acts as a coordinate division with Division 2 in deciding 
formal cases pertaining to rates, fares, and charges of railroads, motor 
carrier, water carriers, and freight forwarders. 

The number of rate proc eedings disposed of by the Commission has 
risen steadily for the past 4 years. In 1953 the Commission dis- 
posed of 1,074 rate cases. 

In 1954, 1,625 cases. 

In 1955, 1,850 cases. 

And in 1956, 2,073 cases, for a 93-percent increase in the 4-year 
period. ; 

Commissioner Freas has adequately outlined the procedure on the 
division level in regard to rates and tariffs and I will not discuss it 
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further except in one particular; namely, the railroad passenger 
deficit which has been assigned to Division 3 for administrative 
handling. 

Railroad passenger train deficit. We have instituted an investiga- 
tion on our own motion into the deficit of railroad passenger train 
and allied services resulting from operations by railroads subject 
to our jurisdiction. Institution of this proceeding was prompted 
by the serious concern which the passenger service deficit causes 
not only the railroads, the State commissions, and ourselves, but 
also shippers and the public generally. 

The objective of this inquiry is to fully explore all possible ways 
of reducing and, if possible, eliminating the railroad passenger train 
deficit. This investigation, among other things, will go into rail 
passenger revenues, operating expenses, and other income items re- 
lating to net railway operating income; the rate of return upon in- 
vestment in road and equipment property used in such service; rules 
of the Commission governing separation of operating expenses, 
railway taxes, equipment rents, and joint facility rents between 
freight service and passenger train service. 

We have invited participation by State regulatory commissions 
and the general public, including railroad passengers and shippers 
and receivers of railroad freight, whose freight rates are now bearing 
a portion of the passenger deficit. 

Your committee may be assured that this important proceeding will 
he expedited as much as possible with fairness to all concerned con- 
sidering the magnitude of the task, especially the cost ascertainment 
phase of the inquiry. 

During the year hearings will be held on various phases of the 
program. 

LEGISLATIVE RECOMMENDATIONS 


In the 70th annual report of the Commission to the Congress, 2 
important recommendations were made which pertained to matters 
dealing with railroad safety or service. 

Our recommendation proposes the amendment of section 1 (15) so 
as to authorize the Commission to direct the assessment of penalty 
per diem charges as an aid in alleviating shortages of railroad freight 

cars during periods of emergency or threatened emergency. 

Demurrage charges are a means of insuring prompt loading and 
unloading of cars when in the hands of the users, but since there are at 
present no means for expediting the handling of cars by the carriers, 
this amendment is proposed for that purpose, thereby promoting better 
utilization of existing equipment and encouraging greater car 
ownership. 

ut the second recommendation the Transportation of Explosives 
Act would be completely rewritten so as to include specifically radio- 
active materials and be made to apply to contract and private carirers 
as well as common carriers. 

Years ago explosives and dangerous articles were tr ansported by 
carriers other than motor carriers and the rules and regulations for 


their transportation were drawn up to meet the needs of the earlier 
needs of the earlier modes of transportation. 
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For some years now the trend toward greater use of motor carriers 
for this transportation has been increasing, but present rules do not 
apply to contract or private carriers, nor do they apply to the transpor- 
tation of radioactive and nuclear materials. 

It is essential, therefore, that the explosives act be revised. 

That concludes my statement, Mr. Chairman. 

The Cuamman. Thank you very much, Commissioner Tuggle. 

Commisisoner Crarke. That completes our formal presenti ition, 
Mr. Chairman. We shall be happy to answer any questions that the 
committee may have. 

The Cuairman. I observed we have come out just about on the 
scheduled time, 12 o’clock. Commissioner Clarke, if you will come 
back to the witness chair we might take just a few minutes and I think 
in doing so, with the indulgence of the older members of the com- 
mittee, I will call on the newer members who have not had an oppor- 
tunity to go through this procedure with this regulatory body before. 

Mr. Rhodes, do you have any questions in mind that you might want 
to ask about the organization procedure this morning! ; 

Mr. Ruropes. No, sir; no questions. 

The Cuarrman. Mr. Younger / 

Mr. Youncer. I have one question, Mr. Clarke. It may have been 
covered in your statement which I have not had a chance to read. 

Two years ago we brought up the subject of fees, the possibility of 
charging fees for some of your work so as to not put all the burden on 
the taxpayers for some of these increased applications and other 
services. 

I notice you put fees on railroads for demurrage for cars in order to 
get cars to move. Probably you can reduce your load of a lot of 
superfluous applications by putting in some fees. 

Commissioner CLarke. We have given that matter consideration. 

Mr. Youncer. Have you made any progress on it 

Commissioner CLarke. No, we have not, Congressman Younger. 

As a matter of fact, further consideration was postponed following 
passage of a Senate committee resolution specifically requesting us not 
to take any further action at that time. That resolution was passed, 
I believe, in 1954. 

The matter has again arisen through the Burget Bureau and the 
matter will be reconsidered. 

Mr. Youncer. Our correspondence, and I think all of my colleagues 
here will verify it, which we get now is on one subject, and that is the 
cost of government. 

Commissioner CLarKE. Yes. 

Mr. Youncer. I think there is quite a revolution going on in the 
country on that subject. I think it is incumbent upon Congress not 
only in connection with the supervision of the independent agencies, 
but in connection with its own affairs to see to it that we do reduce the 
cost of government. 

Commissioner CLarke. Generally speaking, we feel that certain fees 
could be imposed which would be equitable, but we don’t believe that 
we could ever reach the point of being a self-supporting agency. 

Mr. Younerr. I don’t think so, either, but I think you could make 
quite a hole in it. 

Thank you. 
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The Cuarrman. Mr. Jarman, do you have any questions ? 

Mr. Jarman. Chairman Clarke, I think the only question I would 
ask would be in reference to your comment on page 8, the docket 
reaching the stage where the average proceeding is now about 71% 
months old, a substantial reduction over previous years. 

Are you getting much complaint or expressions of concern over the 
71% months ? 

Commissioner Ciarke. The complaints about delays are becoming 
fewer and fewer. The public seems to realize that that is close to the 
minimum time that could be expected. 

Mr. Jarman. You do expect further improvement, but you do not 
think it will be material improvement ? 

Commissioner CLiarke. It will be material over some areas and no 
improvement in others. 

As an average I imagine it won’t drop too much below that, perhaps 
another month and a half. 

Mr. Jarman. Thank you, sir. 

The Cuatrrman. Mr. Avery. 

Mr. Avery. I think I will direct this question to you, Commissioner 
Clarke. 

What is the division of jurisdiction between the State regulatory 
body and Interstate Commerce Commission particularly as it applies 
to abandonment of a line? There was some reference made here. If 
the terminals of such line are intrastate, but, nevertheless, they are 
owned by and usually owned by an interstate line, just how do you 
arrive at jurisdiction ? 

Commissioner CLARKE. The State commission has exclusive juris- 
diction over the discontinuance of service, that is elimination of cer- 
tain runs or schedules. 

Our jurisdiction arises only when the railroad proposes a complete 
abandonment of service whether it be interstate or intrastate. Com- 
plete abandonment of intrastate service of an interstate railroad would 
come within our jurisdiction. 

Mr. Avery. If it was an intrastate railroad would you still have 
jurisdiction for abandonment of facilities? 

Commissioner Ciarke. I rather think that we might have. As- 
suming that that intrastate railroad connected with an interstate car- 
rier, ves; that is correct. 

Mr. Avery. Did I understand you to say that as far as service is 
concerned * 

Commissioner Ciarke. As far as what you might call partial aban- 
donment. 

Mr. Avery. Of facilities, not of service? 

Commissioner CLarke. That is right. 

Mr. Avery. That would be a State regulatory body ? 

Commissioner CLarKE. That is right. 

Mr. Avery. Thank you. 

The Carman. Mr. Moss. 

Mr. Moss. Not at this time, Mr. Chairman. 

The Cuamman. Mr. Alger 

Mr. Auger. No questions. 

The Cnarrman. Mr. Dingell. 

Mr. Dincevy. Just one question, Mr. Chairman. 
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I was very much interested in one comment that appeared in one 
statement again this morning. It dealt specifically with the prob- 
lem of the Federal Government’s ability under the original Inter- 
state Commerce Act, I believe, to get reduced rates from various car- 
riers. It mentioned more specifically that it has been the practice 
of some Government agencies to dicker with the various carriers for 
these reduced rates and then to file a complaint before the Commis- 
sion to secure still further reduced rates. 

Am I correct in my understanding of that, sir? 

Commissioner CLARKE. Partly correct, Mr. Dingell. It is true that 
under section 22 the Government may negotiate with the carrier. As 
a result of a great deal of Government traffic during the war, the 
Government did file complaints and contends that even negotiated 
rates were on an unreasonably high level and those matters were de- 
termined by the Commission. 

We decided in most of those cases that the rates were not unreason- 
ably high. 

Mr. Dincetu. Is that going on today ? 

Commissioner CuarKe. I believe all of those cases have been con- 
cluded. They are all finished. 

Mr. Dinceixt. You do not meet with that practice now under the 
existing scheme of things at this time / 

Commissioner CLarKE. No. 

Mr. Dincett. That was due to wartime conditions? 

Commissioner CLarke. That is correct. 

Mr. Dtncett. Thank you very much. 

The Cuarrman. Dr. Neal. 

Mr. Nea. I have no questions, Mr. Chairman. 

The Cuarrman. Mr. Flynt. 

Mr. Fryntr. Mr. Chairman, I just want to say this to Chairman 
Clarke and Commissioners Arpaia, Tuggle, Hutchinson, and Freas, 
chairmen of the respective divisions who made statements here today, 
that I think that the statements which they have presented to us have 
contained more beneficial information for the enlightenment of this 
committee than any similar statements I have ever heard brought be- 
fore us by any witness. 

I want to take this opportunity to say recently an intrastate rail- 
road operating wholly within the district which I represent in Con- 
gress filed an application for the entire abandonment of its facility. 
I watched that very carefully. 

I watched the manner in which it was handled and the action which 
was taken thereon. I think I am correct when I say it was handled 
within the very minimum time allowed by law. 

In that connection, together with this presentation here today by 
you and the other Commissioners, as well as every other opportunity 
which I have had to personally observe the operation of the Inter- 
state Commerce Commission, that this Commission which you head 
reperesents Government at its best and reflects the very highest tradi- 
tion of our American form of Government. I congratulate you on it. 

Commissioner CLarkr. Thank you, Mr. Flynt. 

The Cuarmman. Mr. Bush. 

Mr. Busn. Mr. Chairman, I only want to say that I appreciate 
the revealing information that the members of the Commission have 
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furnished this committee. I have been on the committee and heard 
them several times. It has been very, very informative and I cer- 
tainly for one join with Mr. Flynt in stating that it has been one of 
the best statements of information we have ever received by our com- 
mittee. 

Commissioner CLarke. Thank you. 

The Cuarrman. Mr. Roberts. 

Mr. Roserrs. Mr. Chairman, I have no questions. 

I would like to say to the Commissioners I am very sorry I could 
not be here for all of this meeting. I was tied up in another meeting. 
I am sure I missed the greater part of a very interesting session. 

The.CHarrMan. Mr. Springer. 

Mr. Sprincer. Mr. Chairman, I think your Commission is doing a 
good job and at least it typifies in the 6 years I have been here the 
fine way in which you are able to interpret what your Commission 
is doing. 

In my estimation it is most important for us. 

On page 83 of the 70th annual report there are these words: 

Freight-car shortages were the rule during the year in particular areas or as 


to particular types of traffic; agency surplus of cars existed only 


on rare 
occasions. 


Now, I will make just a two-sentence statement. 

In my area I found that statement to be unusually accurate. I 
happen to have a farming area where we are constantly plagued from 
the time the crops start coming in because we have bulk crops such 
as wheat, corn, soy beans, and all of the feed grains. 

Now, I have read your complete report here from pages 84 through 
page 92, in the middle of the page, and the thing I have been trying 
to find out is what you are doing to correct this situation. 

Commissioner CLARKE. The most important thing we are doing, Mr. 
Springer, is urging Congress to pass legislation giving us the authority 
to impose penalty per diem charges in times of car emergency. 

Mr. Sprincer. Have you requested that such legislation be in- 
troduced in 1957 ¢ 

Commissioner CLARKE. Yes. 

Mr. Sprincer. Did you make that part of your recommendation / 

Commissioner CLARKE. It is our legislative recommendation No. 1 

Mr. Sprincer. Has it been introduced ? 

Commissioner CLarKeE. I believe it has been. Yes, it has been 
introduced. 

Mr. Srrirncer. How many cars do you think we are short in the 
United States at this time ¢ 

Commissioner CLARKE. You don’t mean during the month of 
February ¢ 

Mr. Sprincer. I have to take an overall view, what do you think 
we need? How many are we short ? 

Commissioner CLarKE. Approximately 75,000 boxcars. 

Mr. Sprincer. 75,000 cars; is that correct ¢ 

Commissioner CLARKE. Yes. 

Mr. Sprincer. That is for the whole railroad system of this country ? 

Commissioner CLarke. That is right. 

However, in order to obtain 75,000 more freight cars you have 
to put into service probably twice that many to take care of the 
constant retirements. 
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Mr. Sprincer. How many railroad cars are there in the United 
States at this time ? 

Commissioner CLARKE. Nearly 2 million. 

Mr. Sprincer. What you need, then, is roughly an increase of 6 to 
7 percent ? 

Commissioner CLARKE. That is correct. 

Mr. Springer. Does it look like in the next 2-year period there is 
any chance of getting that increase ? 

Commissioner Crarke. It depends entirely on the availability of 
steel. The railroads have on order in excess of 100,000 cars. 

However, they are only producing them at about 60 or 70 percent 
of plant capacity because the carbuilders can’t get all of the steel they 
need. 

Mr. Sprincer. How many cars did they produce in 1956? 

Commissioner Crarkr. Roughly 67,000. And they retired about 
49,000, or 50,000, a net gain of 17.000 last year. 

Mr. Sprincer. At that rate it would take us about 6 years? 

Commissioner CLrarke. At that rate it would. We are hoping that 
they will be able to step up the rate. 

Sut again it is dependent upon the availability of the steel. 

Mr. Sprrncer. Now let me ask you this question: With reference 
to the imposition of per diems for the use of cars, where is the opposi- 
tion likely to come from ? 

Commissioner CLarke. There are two kinds of railroads, defict rail- 
roads and surplus roads. The opposition would come from the so- 
called deficit roads or those that have to pay out per diem at the end 
of the year when the accounting takes place. 

Mr. Sprrncer. How many railroads are there of that kind ¢ 

Commissioner CLarKe. This is just a guess. I looked into that sev- 
eral months ago. It is my recollection that there are only about 30 
or 40. 

Mr. Sprincer. How many are there, then, that are on the positive 
side? 

Commissioner Crarke. Class 1 railroads alone, there would be ap- 
proximately 80 or more. 

Mr. Sprincer. All right. 

Mr. Youncer. Will the gentleman yield for one question on the same 
subject ? 

Mr. Sprrncer. Yes; I will yield. 

Mr. Youncer. In regard to the cars and the rapid writeoff that was 
granted the manufacturers by the ODM, as I understand the writeoff 
was granted only on freight cars that were manufactured which were 
not repl: cements; now, if that is true, then we ought to have h: ad a 
greater increase. Is there any relationship between your commission 
and the Office of Defense Mobilization in regard to seeing whether 
those certificates are carried out properly ? 

Commissioner CiarKke. There is nothing in the certificate, Mr. 
Younger, that specifies that it cannot be a replacement. 

Mr. Youncer. I donot know. In the Government Operatons Com- 
mittee investigation we had last year, we had all of the interested 
parties up there on that subject. As I recall, the certificates were 
issued with that limitation in them. 

Commissioner CLARKE. That is not my understanding. 
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Mr. YounGer. I may be wrong on that, but that is the impression I 
gathered in the hearings. 

Commissioner CLARKE. No; I am quite sure that that is not the case, 
Mr. Younger. It would not be a very practical provision to put in a 
certificate anyway, because there is nothing, you can have no contro] 
over retirements. That is dependent entirely on age and physical 
condition. 

Mr. Younger. Of course they did increase the capacity of the cars? 

Commissioner CLarKe. That is correct. 

Mr. Youncer. And the movement of freight in the increased ca- 
pacity, they accomplished that. W ith fewer cars they will move more 
freight tod: ay than they could 2 or 3 years ago, 

Commissioner CLarke. That is right. 

Mr. Youncer. But is there any relationship between your Commis- 
sion and the granting of the certificates in that case? 

Commissioner CLarke. During the period when tax amortization 
certificates were being issued, we processed all of the applications and 
made recommendations to the Office of Defense Mobilization. 

However, that was terminated on December 31, 1955, and applica- 
tions filed since then have not been honored. 

Mr. Sprincer. Mr. Chairman, at page 94 “Activities of car-service 
staff,” I note here: 

For some time, there has been an apparent need for an increased field force in 


the section of car service to achieve efficient performance of our car service 
function. 


In recognition of this need, the last Congress provided funds for 40 additional 
service agents, most of whom have entered on duty at strategic rail centers 
throughout the country. The total complement of such agents is now 70. 

Now, my comment is this: In the last year I have found a substan- 
tial improvement in my own area of car service. Do you attribute 
it to this increase in the number of car service agents / 

Commissioner CLarke. We feel that the increase in ear service 
agents has been a contributing factor. It has helped to ease the situa- 
tion. By having more agents available we have been able to police 
the problem more carefully and have gotten greater utilization out of 
the cars. 

Consequently, the car shortages in 1956 were somewhat less severe 
throughout the country, including Illinois, than they were the year 
before. , 

Mr. Youncer. Do you feel now that the number of those agents is 
sufficient to do the job reasonably ¢ 

Commissioner CLARKE. Yes. 

Mr. Youncer. Turning to the chart on page 90, and I want to 
sure I understand this chart before I make any comment on it, lo 
ing at boxcars in the left hand chart, do you see that ? 

Commissioner CLARKE. Yes. 

Mr. YOuNGER. Th 1e number of installed went up sharply in 1950 and 
1951. Does that mean the number built? I am correct on that, when 
it says installed ? 

Commissioner CLARKE. Yes, that is correct. 

Mr. Youncer. It went down, then, from 1951, the middle of 19! 
and went down in 1954 and is now on the rise back up. Do you see 
that ? 

Commissioner CLARKE. Yes. 
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Mr. Youncer. But I notice that the number retired is going down 
sharply, too. 

Commissioner Ciarke. That is correct. If the lines on this chart 
were projected out to the present time those two lines would cross 
because the installations are now greater than the retirements. Last 
year specifically there was a net gain, as I said before, of approxi- 
mately 17,000. 

Mr. Youncer. On the left hand chart it looks to me as though the 
number installed has gone—what does that include, may I ask? 

Commissioner Crarke. That includes flatcars, refrigerator cars, 
tank cars, special type cars, gondolas, and hoppers. 

Mr. Youncer. I notice there the number retired is going up tre- 
mendously. The number that is going in service is down. 

Commissioner Ciarke. Unfortunately this chart does not bring us 
through 1956. Further projection of the solid black line would show 
that installations have been rising faster than the retirements, but 
during 1953 and 1954, there was a “heavy rate of retirement because a 
lot of cars were due for retirement that had been built shortly after 
World War I. They had completed their life cycle so retirements 
were heavy in those years. 

Mr. Youncer. If that chart were extended to show the installations 
going on and the number of new cars being put in service— 

Commissioner CLarKR. Yes, 

Mr. Youncer. If that were projected through 1955 and remainder 
of 1956? 

Commissioner CLARKE. Yes. 

Mr. Youncer. Now, coming to the question of motor carriers for 
just a moment, how many companies operate trucks in interstate com- 
merce in this country ? 

Commissioner CrarKe. Roughly 19,500. 

Mr. Youncer. How many are subject to ICC jurisdiction ? 

Commissioner Crarke. All of them, 19,500 are subject to ICC reg- 
ulation. 

Mr. Younacer. How many of them are there operating? 

Commissioner CLarkE. Commissioner Hutchinson, can you answer 
that? How many of the trucking concerns, both regulated and non- 
regulated ? 

Commissioner Hutrcurnson. About 159,000-plus, almost 160,000. 

Mr. Sprrncer. In interstate commerce ? 

Commissioner Hutrcurnson. Yes, sir: those are carried subject to 
our regulations. Something less than 20 are subject to both, that is, 
economic regulations, and we have the names of about 40,000 who are 
subject to safety regulations only. 

Those include private carriers and exempt carriers. 

Mr. Sprtncer. Do you think it is in the best interest of this country 
that 85 percent of the trucks operating in interstate commerce be not 
subject to economic regulation by the Commission ? 

Commissioner Crarke. We definitely do not. The only way we can 
expect to have. an economically sound common carrier industry is to 
remove the inequalities which now exist with some of them being 
exempt from regulations. 

Mr. Springer. There’ are roughly 160,000 companies operating? 

Commissioner Hutrcrinson. Carriers. 
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Mr. Springer. Nineteen thousand subject to regulation; 140,000 
are not subject to economic regulations 4 

Commissioner CLARKE. Yes. 

Mr. Sprincer. What number of that 140,000 does the Commission 
believe should be subject to economic regulation ? 

Commissioner CiarKke. All of those that are engaged in for-hire 
transportation. I should not say all of them, but most of those that 
are engaged in for-hire transportation. 

Mr. Sprincer. Does that include the 140,000? 

Commissioner CLarke. It includes most of them. 

Mr. Sprincer. Is it the belief of the Commission that those remain- 
ing 140,000 ought to be subject to economic jurisdiction of this Com- 
mission ? 

Commissioner CLarke. No; I would not go that far. 

Commissioner HutrcHinson. There are almost 48,000 exempt car- 
riers. Some of those are exempt by reason of the carriage of agricul- 
tural commodities, livestock, and fish and historically they have been 
exempt by the Congress. 

Mr. Sprincer. That is 40,000. Now, who else? 

Commissioner Hurcuinson. That is 48,000. A clarification of that 
exemption is the subject of one of our legislative recommendations. 

Mr. Sprrncer. Now, are there any other classifications ? 

Commissioner Crarke. No; we definitely do not believe that the 
91,000 private carriers should be subject to regulation except for 
safety. 

Mr. Sprincer. Did you wish to make any further comment on that? 

Commissioner CLARKE. Yes; we do have a legislative recommenda- 
tion that all carriers, including the private carriers, be required to 
register with us. That is merely so that we would have some record 
of who they are and where they are. 

Since we have the responsibility of regulating them from a safety 
- indpoint, we feel we ought to have some tools with which to work, 
but that would not be any burdensome regulation; merely for them to 
let us know that they are engaged in interstate commerce. 


Mr. Sprincer. Turning to page 74 of the report, Mr. Chairman, 
I quote: 


During the past several years there has been a marked increase in the number 
of subsidiary railroad companies absorbed by parent railroad companies through 
purchase and merger proceedings, in a program looking to simplification of cor- 
porate structure. There were 12 applications of this nature filed during the year. 

As a result of authorizations issued by us, nine subsidiary railroad companies 
were eliminated from corporate structures. 

My question is: Do you think that has any effect upon economic 
competition between the railroad companies in this country ? 

Commissioner Ciarke. I don’t believe it does, no; that has no effect 
upon the competitive situation. 

Mr. Sprrncer. The second paragraph reads: 

There has also been an increase in the number of applications filed by railroads 
for authority to acquire control of other railroads through purchase of stock. 

My question is, Do you think that this trend toward authority to 
acquire control of other railroads in the purchase of stock is a limita- 
tion on economic ¢ ompe tition in this country ? 

Commissioner CLARKE. It could be. That is one of the factors which 
we have to take into consideration in passing upon those applications. 
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Mr. Sprincer. During the past 10 years, Mr. Chairman, there has 
been an increasing trend toward that. 

Commissioner CLARKE. Generally speaking; yes. 

Mr. Springer. As a long-time trend do you think this will have a bad 
effect upon the competitive factors insofar as the public is concerned ? 

Commissioner CLarke. No; I do not think it will. 

Mr. Sprincer. Can you give us any reasons why you think it 
will not ? 

Commissioner Ciarke. In the first place, unifications enable rail- 
roads to decrease their costs of operation by eliminating duplicate 
facilities. That results as they reduce their costs of operation; that is 
reflected in reduced rates to the benefit of the public. 

Mr. Sprincer. Can you point out to me an example where that is 
reflected in reduced rates either in traffic or passenger prices? 

Commissioner CLarke. At the moment I can’t point to a specific 
illustration, but I am sure we could give you information in response 
to that question. 

Mr. Sprincer. Is the Commission keeping the welfare of the public 
constantly in mind in these questions of acquisition of control of other 

railroads by larger railroads 

Commissioner CLarke. Yes: we are. That is uppermost in our 
minds in passing upon every one of these applications. 

Mr. Sprincer. Now, will you turn to page 75, “Motor carriers.” 

Our reports in motor finance proceedings have commented from time to time 
on the development of motor carriers systems through purchase or mergers. We 
have pointed out that continuance of the trend was expected and have noted 
that proposals for various types of unification, to the extent that they are ap- 
proved, are a factor in the trend toward larger carriers territorially and revenue 
wise and longer single line hauls in motor transportation. 

Now, may I ask this question: Is not the trend the same in motor 
carriers as it is in railroads ? 

Commissioner Crarke. Yes: except there are so many motor car- 
riers that we feel there is little possibility of elimination of com- 
petition. Most of the mergers have been end-to-end operations; ‘Two 
trucking companies whose territory does not overlap particularly, 
but by joining their service together they have been able to give a 
through service which has been better service for the public and at 
lower cost. 

Mr. Sprrncer. What about mergers in territories covered by the 
same companies? What has been the trend there? 

Commissioner Criarke. I don’t believe there has been any great 
increase in the number of attempted mergers of that kind. 

Of course, those applications are very care fully scrutinized to make 
certain that competition will not be eliminated or reduced to the detri 
ment of the public. 

Mr. Sprincer. Now, on page 76 you make this statement: 

The number of motor carriers of property declined steadily in the last several 
years from 21,900 to about 18,000. 

Commissioner Crarke. That is right. 

Mr. Springer. That is in only one classification, is that true? 

Commissioner CLarke. That includes all motor carriers, including 
both common and contract carriers, all of the motor carriers subject 
to our economic regulation. 
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Mr. Springer. That is a decline roughly of about 4 percent? 

Commissioner CLARKE. Yes. 

Mr. Sprincer. You do not think that is unusual or unexpected in 
view of economic conditions? 

Commissioner CiarKke. No, I think it is to be expected for a number 
of reasons. One in partic ular: Che motor carrier industry is passing 
through its first generation and a lot of the people who started in the 
trucking industry have now reached the point where they have to do 
some thing with their company, so they are looking for buyers in order 
to dispose of it, and the natural purchaser is another carrier. 

Mr. Sprincer. Now, there is just one thing with reference to secu- 
rities and I think then I am through. 

Do you have parallel jurisdiction with the Securities and Exchange 
Commission over the issuance of stock ? 

Commissioner CLARKE. I have to ask someone else to answer that 
question. I think our jurisdiction is about the same, but there is no 
conflict. 

Mr. Ropsert W. GInnane (the General Counsel). I am the Com- 
mission’s General Counsel. 

Generally speaking, under the statutes administered by the Secu- 
rities and Exchange Commission, the securities, the issuance of which 
is subject to the regulations by the Interstate Commerce Commission, 
are exempted from regulations by the Securities and Exchange Com- 
mission and in that way overlap or conflict in jurisdiction is avoided. 

Mr. Sprrncer. If I want to issue stock of the Pennsylvania Rail- 
road or any other railroad, | apply to you or the Securities and Ex- 
change Commission, or how is that done? 

Mr. Grnnanr. You apply to the Interstate Commerce Commission 
for approval under section 20a. On the other hand, you would not 
have to register the securities under the Securities Act with the Secu- 
rities and Exchange Commission. 

Mr. Springer. You would not have to? 

Mr. GInNANE. You would not have to. There is an express exemp- 
tion in the Securities Act. 

Mr. SprINGER. One more question, Mr. Chairman. 

Two or three years ago this committee made somewhat of a study of 
piggyback operations. What has been the operation on piggyback 
since last year? 

Commissioner CLARKE. It has continued to increase. 

Mr. Sprincer. At about what rate? 

Commissioner CLarKE. I would hesitate to try to answer that ques- 
tion, Mr. Springer, but it has been a steady growth. 

Mr. Springer. Has that been true in all first-class railroads? 

Commissioner CLARKE. No, it has not. 

Mr. Spertncer. On what railroads has it not been progr ae 

Commissioner Clarke. Pennsylvania has used it a great deal. New 
Haven, the Missouri, Kansas & Texas. The Union Pac ifie, Southern 
Pacific, and I am sure some of my colleagues can think of some others. 
The Erie. 

The Cuatrman. And the Cotton Belt. 

Commissioner CLARKE. Yes. 

However, there are certain other railroads that have refused to offer 
that service—specifically the New York Central. 
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Mr. Springer. As a result of piggyback operations is there any 
danger of railroads taking over any sizable section of the trucking 
industry ? ¢ 

Commissioner CLarKke. No, I don’t believe there is. 

Mr. Sprincer. There have been some applications for railroads to 
go into trucking industry. Has that been sizable? 

Commissioner Ciarke. No, there have not been too many such 
applications. I imagine we have pending before us now 8 or 4. 

Mr. Sprincer. That is all, Mr. Chairman. Thank you. 

The CHatrman. You do have a test case out West, or the South- 
west, somewhere, do you not / 

Commissioner CLARKE. Yes, it is before the United States Su- 
preme Court. 

The CuatrrMan. What is that case ¢ 

Commissioner Ciarke. That is the Rock Island Railroad case. 

The Cuarrman. What is their application ¢ 

Commissioner CLtarke. We granted the Rock Island motor carrier 
authority without the customary key point restrictions, in other 
words, without the limitation that we usually, or used to put in such 
certificates, limiting the use of motor carrier by the railroad to 
parallel service with its rail line. 

In this particular case, the Commission, a majority of the Com- 
mission found that public convenience and necessity required a par- 
ticular type of service which only the Rock Island was able and 
willing to perform. 

Would you like some further comment on that, Mr. Chairman ¢ 

The Cuarrman. I think not, Mr. Commissioner. 

Mr. Mack. 

Mr. Mack. I want to inquire about the shortage of freight cars. 

We have quite a problem in Illinois certain seasons each year, 
but I did not know that they had a continuous problem throughout 
the year. 

I had a complaint this morning before I came up here about the 
unavailability of freight cars in Illinois. 

As I look back on it, it is the first time in this particular season 
that I have been contacted on that matter. 

Commissioner Ciarke. Ordinarily freight car shortage starts to 
become acute along about May. Last year, however, it started in 
January. 

This year we have been fortunate in that the symptoms have not 
arisen before now. 

Mr. Mack. But you do have a shortage. It is becoming acute at 
this time? 

Commissioner CLiarke. I would not say that it is acute yet. How- 
ever, again, I would have to ask the Director, Mr. Taylor, for more 
specific information. 

Mr. Cuartes W. Taytor. There has been generally a surplus of 
freight cars for quite some time. If there is any shortage in Illinois 
it is due entirely to local distribution. 

Mr. Mack. To distribution. 

Mr. Taytor. Yes. 

Mr. Mack. I assumed that was the ease. 

Mr. Taytor. We have some local Commodity Credit grain move- 
ments: the car orders reach some of the railroads rather unexpectedly 
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and before they get their cars lined up there is a shortage. It is purelv 
a local condition right now. 

Mr. Mack. I am glad to hear that the problem can be solved. 

Mr. Commissioner, I would like to join my colleagues in commending 
you, on the very fine statement that you have made and the statements 
that your colleagues have made. 

I am also encouraged over the progress that the Commission has 
made, especially about the time consumed in your average proceedings 
which you have cut down to 7144 months. I hope that you will con- 
tinue to go in the same direction and come back next year and have it 
below the 6-month period. 

Some of my constituents feel that even 714 months is quite a long 
time. 

Now, Mr. Commissioner, I hesitate to get into any particular prob 
lem, but I have been somewhat alarmed about some information that 
has come to me in one department. I thought I should at least make 
it known to you this morning because it would be an opportunity for 
the Commission to improve its operation. 

This is in the Bureau of Transport Economics and Statistics. I 

have more than one complaint about it so I naturally have been some- 
what alarmed. 
I understand that the personnel in that department, are unhappy 
and the morale seems to be very low, particularly among the ones 
engaged in research. There seems to be some type of atmosphere of 
resentment within the Bureau. 

I was wondering if you were familiar with that problem at all. 

Commissioner CLARKE. Yes, I am, Mr. Mack. Weare aware of the 
problem and are endeavoring to correct it. 

Mr. Mack. You are endeavoring to take some action with regard to 
the complaints that have been brought to you by several employees. 

Commissioner CLARKE. Yes. 

Mr. Mack. There have been some very serious charges made to me. 
While I am not personally familiar with the operation within the 
Commission, I would think that it would be fitting to take immediate 
action because the charges were of a very serious nature. Therefore, 
I hope that the Commission does take action without too much delay. 

I would like to inquire a little further into the program. I want 
to inquire especially about the creative research area. I was wonder- 
ing what is the Commission’s attitude concerning creative research. 

Commissioner CLARKE. We feel that all research projects should be 
under the rather close supervision of the Commission, that research 
projects should not be undertaken without our knowledge or consent 
because they are extremely costly matters. 

We have found that in the past certain research projects have been 
started without our knowledge. By the time we have found out 
about them they have been so far into them that we could not stop 
them. 

The net result has been what we consider the squandering of some 
money. We donot want that to happen again. 

Mr. Mack. Of course, research is always very expensive regardless 
of what field it is. 

Commissioner CLARKE. Yes. 


Mr. Mack. Yes. 
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Commissioner CirarKke. So that our present policy, Mr. Mack, is 
that no research projects will be started without approval of the 
Commissioner in charge of that bureau. He in turn will refer to the 
entire Commission proposed research project which will be extremely 
expensive and where he feels that he wants to have the benefit of the 
entire Commission’s opinion. 

Mr. Youncer. Will you explain what is the nature of any research 
at all? Iam ata loss to inquire. 

Mr. Mack. I was going to inquire as to what the research pro- 
gram is. 

Will that answer your question, Mr. Younger ? 

Mr. Youncer. Yes. 

Commissioner CLrarke. One of the other commissioners would be 
able better to answer that question. Commissioner McPherson will 
answer that question. 

The Cuatrrman. Commissioner McPherson, do you have the answer 
to the question ? 

Commissioner McPuerson. There are two projects the research 
section is taking on at the present time. One is the “Basic Analysis of 
Interagency Rate Adjustment,” and the other one is the “Value of 
Service in Ratemaking.” 

The CuatrmMan. Will you supply that for the record. 

Commissioner McPuerson. I will be happy to do so. 

(The information referred to is as follows:) 

| Basic Analysis of Interagency Rate Adjustment. 
| Value of Service in Ratemaking. 

Fluctuation in Railroad Freight Traffic Compared With Production. 

Effect of Rates on Volume of Traffic. 

Commissioner CLarke. We recently disapproved the starting of cer- 
tain research projects. We felt that the money involved would not 
justify going ahead with them. 

| Mr. Mack. My question is on your program for future research 

| projects and I understand you have two projects underway at the 
present time. Further than that, if you have additional projects the 
committee would like to know what they are and what your program 
would be. 

Commissioner Ciarke. We will be happy to keep you advised. 

Mr. Mack. Of course, we are interested in knowing the type of 
projec ts that are underway at the present time. 

Commissioner CLrarke. Yes. 

Mr. Mack. Therefore, you will submit a list of all of the research 
projects. 

What I would be interested in is knowing what research projects 
were initiated by the Bureau during the last 5 years so that we could 
compare that. 

Commissioner CLarKrE. Yes; we will be glad to furnish that. 

Mr. Mack. And then some of those projects were discontinued, as 
you have explained to me. 

Commissioner CLARKE. Yes. 

Mr. Mack. I have a couple of other questions. I will try to limit 
them because the hour is quite late. 

One of them has to,do with the revision of rules on reports of 
railway accidents. I understand that there was a conference held 
and several representatives of the railroads were present at the time. 
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[ also understand that there were no representatives of the Brother- 
hood invited before the decision was made, or before the report was 
submitted to the Commission. 

Commissioner CLrarKe. That is not quite correct, Mr. Mack. The 
Bureau held separate conferences with representatives of the Brother- 
hoods and their views were submitted to us and fully considered before 
the revised rules were adopted. 

Mr. Mack. I had been informed that they had not been invited and 
that the report was submitted before they were called in for confer- 
ence. Inthat case I was misinformed. 

Commissioner CLarke. I don’t know at what stage they were con- 
sulted, but in any event they were consulted and their views obtained 
before the Commission adopted the revised rules. 

Mr. Mack. The railroad was consulted first ? 

Commissioner CLARKE. I believe that that was the case. That was 
handled by the Bureau of Transport Economics and Statistics. 

Mr. Mack. At that time the Brotherhoods were not invited, but at 
a later date they were consulted or invited to a conference of some 
kind ? 

Commissioner Ciarke. Yes. 

Mr. Mack. May we have the information as to when they were 
invited and when the conference was held ? 

Commissioner CLarKE. I will be glad to furnish it. 

Mr. Mack. That may be submitted to save time. 

Commissioner Ciarke. I might say that they asked for several post- 
ponements of time within which to submit their views. They orig- 
inally promised to give us their views last spring. We did not receive 
them until October, but we withheld action on the proposed rules until 
they had been received. 

We have a complete record on it and will be glad to put it in the 
record. 

Mr. Mack. I would like to have the information because some 
informed me they had not been consulted. 

Commissioner CLARKE. Yes, sir. 

(The information referred to is as follows :) 


INTERSTATE COMMERCE COMMISSION, 
Washington, March 8, 1957. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR CHAIRMAN Harris: During the course of the hearing conducted by the 
committee on Tuesday, February 26, 1957, the Commission was requested to 
furnish certain additional information. 

In compliance with that request, I am enclosing herewith four attachments 
which I believe will answer in detail the questions raised at the hearing. These 
attachments are described as follows: 

Attachment A: Brief description of the differences between the revised acci- 
dent reporting rules and those in effect prior to 1957. 

Attachment B: List of the dates of conferences with and the representations 
received from the labor organizations regarding the revised rules. 

Attachment C: List of research projects which were in process in March 
1955 and showing year in which each project was started. (These projects 
were presented to the Commission for its consideration and to determine what 
disposition should be made of each. They are, therefore, shown separately 
from those in attachment D.) 

Attachment D: List of research projects which were both started and pub- 
lished during the last 5 years and also the titles of 4 projects which are either 
being worked on or which are presently under consideration. 

90960—57 5 
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Sufficient copies of this letter and the attachments are transmitted herewith 
to allow for distribution to the various members of the committee. 

On behalf of the Commission, I wish to take this occasion to again express 
my appreciation for the opportunity of appearing before the committee, and 
if I can be of further assistance please do not hesitate to call upon me. 

Sincerely yours, 
OWEN CLARKE, Chairman. 
ATTACHMENT A 


For several years the railroads complained that under the effective rules gov- 
erning monthly reports of railway accidents they were required to report acci- 
dents which were not comprehended in the Accident Reports Act. As a result of 
the complaints, the General Counsel of the Commission was requested to inter- 
pret section 1 of the Accident Reports Act. 

The General Counsel was of the opinion that the existing rules were too broad 
and required the reporting of certain accidents which were outside the scope of 
the Accident Reports Act. This Bureau was directed by the Commission to 
revise the reporting rules to conform with the General Counsel’s interpretation 
of the act. This was done by the Bureau of Transport Economics and Statistics 
after the views of the AAR Committee on Uniformity in Accident Reporting had 
been received. Brotherhood views were received as set forth in attachment B. 

The revised rules differ considerably from the former accident reporting rules 
inasmuch as they represent a new approach to the problem of acquiring accurate 
and uniform statistics. 

The major change in the new rules based on the General Counsel’s interpreta- 
tion was the elimination of the reporting of accidents not directly connected with 
the physical operation of railroads. These include accidents which occur on 
railroad property in connection with railroad-traffic solicitation, legal, financial. 
purchasing, and accounting work. 

A second significant change in the new rules, not resulting from the legal inter- 
pretation, was the elimination of the requirement that accidents to employees 
which result in incapacity extending beyond the day or shift on which it occurs 
but less than 3 days, be reported. 

The revision of the rules will result in a decrease in the number of reportable 
accidents, particularly in nontrain accidents and those which result in minor 
incapacities. 

ATTACHMENT B 


Proposed revised rules governing monthly reports of railroad accidents dis- 
tributed for comment on December 1, 1955. Accompanying notice advised that 
interested parties could file representations regarding the rules within 30 days. 
Revision of the rules was prepared by the Bureau of Transport Economics and 
Statistics. 

Notice regarding the Commission’s consideration of making form T reports 
confidential was issued on December 29, 1955, giving interested parties 30 days 
in which to file representations. 

December 29, 1955: The Railway Labor Executives’ Association, Brotherhood 
of Railroad Trainmen, and the Order of Railway Conductors and Brakemen 
filed objections to the proposed rules. 


January 25, 1956: The Railway Labor Executives’ Association filed objections 
to making form T reports confidential. 

May 15, 1956: Commissioners Clarke and Murphy, Director Jelsma, and rep- 
resentatives of the Bureau of Safety and Service held a conference with repre- 
sentatives of the Railway Labor Executives’ Association to discuss proposed 
changes in the rules. Railway Labor Executives’ Association agreed to submit 
their views in writing. 

June 14, 1956: Bureau of Transport Economies and Statistics held a confer- 


ence with representatives of Railway Labor Executives’ Association. Written 
views were promised in near future. 


October 17, 1956: Bureau of Transport Economies and Statistics held confer- 
ence with representatives of various railroad labor organizations. 

November 2, 1956: Written views filed by Labor Counsel (Mr. Highsaw). 
Labor organizations agreed that proposed rules, as published on December 1. 
1955, should be made effective on January 1, 1957, with the understanding that 
their suggestions for further revisions would be considered during 1957. 
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(The letter is as follows:) 
Re rules for the reporting of railway accidents. 
Commissioner OWEN CLARKE, 
Interstate Commerce Commission, Washington, D.C. 


DEAR COMMISSIONER CLARKE: You will recall that at the conference in your 
office on May 15, 1956, with representatives of the railway labor organizations 
concerning changes in the Commission’s rules for the reporting of railroad acci- 
dents, it was agreed that the organizations would consult with Mr. Jelsma and 
thereafter would transmit to you (1) a list of the uses to which the organiza 
tions put the information contained in the form T reports; (2) a proposed form T 
containing the information desired by the employee groups; (3) and any other 
points which these groups still desired to make about the proposed rule changes. 
This letter with enclosures is transmitted pursuant to these understandings. 

Mr. Harold MeLaughlin, counsel for the Brotherhood of Locomotive Engineers, 
and myself have had two meetings with Mr. Jelsma and members of the staff 
who have explained to us in detail the organization of the new proposed rules and 
the enforcement plans to achieve compliance therewith. We, as counsel, have 
reported on these matters to the interested railway labor organizations. We 
believe that these meetings have been fruitful in promoting a better understand- 
ing of the rules and what the Commission is trying to accomplish. It is our view 
that the plan of requiring the reporting carrier to designate the cause of an 
accident under a code number which is keyed into a detailed breakdown of the 
possible causes of rail accidents represents a substantial advance in achieving a 
more accurate reporting of accidents. It is apparent to us that an excellent job 
has been done in this regard, and we strongly concur in this approach to the 
matter. We also are encouraged by the staff's demonstration of the methods 
that have been devised to improve enforcement and hope that sufficient per- 
sonnel will be available to carry out this program. In short, we believe that 
your staff, within the limitations imposed upon it by opinions of the general 
counsel’s Office as to the scope of the Accident Reports Act, has done much com- 
mendable work on these rules. 

As we indicated at our prior conference with you, the primary aim of the em- 
ployee organizations is that there be full and accurate reporting of all accidents 
covered by the act and that such information be available to bona fide repre- 
sentatives of those organizations. Consistent with these objectives the organi- 
zations urge (1) that the form T reports be open to inspection by such repre- 
sentatives; (2) that the form T reports contain sufficient information to make 
them useful to the legitimate purposes of the organizations; (3) that the Com- 
mission reconsider the question of the scope of the Accident Reports Act and 
interpret it so as to include all accidents to employees while on duty and engaged 
in activities related to rail operations; (4) that certain changes be made in the 
proposed revised rules for reporting accidents. These matters are covered in 
detail in the attached presentation. 

All of the matters urged by the railway-labor organizations have previously 
been discussed with Mr. Jelsma so as to acquaint the staff with the views of the 
employee groups and so as also to insure that such groups could better under- 
stand the problems of the Commission with respect thereto. 

A sufficient number of copies of this letter and the attached document are en- 
closed to make them available to all the Commissioners and the members of the 
staff concerned therewith. A copy of this letter has also been sent to Commis- 
sioner Murphy. 

Very truly yours, 
(Signed) James L. Highsaw, Jr., 
JAMES L. HigHSAw, Jr., 
Attorney for the Railway Labor Erecutives’ Association. 


November 23, 1956. 
January 1, 1957. 
November 26, 1956. 


Commission issued order making revised rules effective 


Notice of further rule making proceedings with respect 
to monthly reports of railroad accidents issued advising that the Commission will 
give further consideration as to whether the monthly reports of railroad acci- 
dents on form T should be made confidential and whether further changes should 
be made in the rules governing monthly reports of railroad accidents. Written 
statements of their views on this matter could be filed by interested parties on 
or before February 1, 1957. Requests for oral argument are to be filed on or 
before February 15, 1957. 
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February 1, 1957. Representation regarding matters covered by November 
26, 1956, notice filed by attorney for the Railway Labor Executives’ Association. 

Matter now under consideration by Commission. 

The following list shows the research projects which were in progress in 
March 1955 and the year in which each was started. Due to the fact that the 
Bureau was far behind in its work, that many of the projects had lost their 
significance because of the lapse of time and that there were many more current 
problems which required attention, 18 of the projects were laid aside in July 
1955 at the direction of the Commission and 4 of tbe projects have been com- 
pleted and published. 


| 








Title of project Year Disposition 
started | 
ail gs lati marae | —d a 
1. Salaries of Officers, Motor Carriers of Property__................._--- (‘) | Laid aside by vote of 
| entire Commission. 
2. Comparative Labor Costs in Transportation......................... 1947 | Do. 
3. a in the Financial Structure of Class I Railways______.______- 1947 Do. 
Se oe : ciegeeccet ee Do. 
5. Hours Worked and Hours Paid for__...._..._.....------............. 1948 | Do. 
Pi a 1949 | Do. 
7. Operating Ratio and Rate of Return, Motor Carriers of Property - ..| 1949 Do. 
8. Study of Freight Cars_ -| 1950 Do. 
9. Indexes of Traffic Fluctuations as Related to Carlos ading Estimates__| 1951 | Do. 
10. Analysis of Class II and III Motor Carrier Reports..............-...| 1951 | Do. 
11. Seasonal Variation, Motor Carriers of Property. enna ee Do. 
12. Trends in For-Hire Motor Transportation of Prope rty, 1939-54______- 1953 Published, September 
| | 1956. 
13. Motor Carrier Accidents_-___- —s sam ae mcnietiaitied abemienlintinagnh i . a ee oe Seen On 
| entire Commission. 
14, Railway Express and Parcel Post___......_____ Seineicinwen «she ae Do. 
15. Southern Motor Carrier Study-_............---..-..------------------| 1953 | Published, December 
| | 1955. 
16. Interagency Rate Adjustments (Rail-Motor) eode ate eionen tes 1954 Do 
17. Rail-Highway Grade Crossing Accidents, 1935-54. __......._--.- _..| 1954 | Published, October 
| 1955. 


Prior to 1947. 


In addition to the above-mentioned research projects, the following projects 

were initiated and published by the Bureau during the last 5 years. 

Number Title 

Railroad Petroleum Traffic, 1938, 1950, 1953. 

2. Intercity Ton-Miles, 1939-54. 

3. Intercity Passenger-Miles, 1949-53. 

4. Freight Revenue and Wholesale Value at Destination of Commodities 
Transported, 1953. 

Rail-Water Rate Adjustments. 

Fluctuations in Railroad Freight Traffic Compared With Production, 
1928-52. 

Intercity Ton-Miles, 1939-52. 

Class I, II, and III Motor Carrier Revenues, Ton-Miles, and Passenger- 
Miles, 1939-51. 

Freight Revenue and Wholesale Value at Destination of Commodities 
Transported on Class I Railroads, Year 1950. 

10. Statistics of Small Shipments. 


_ 


mo 


. 3 


Presently being worked on and/or under consideration : 


Fluctuations in Railroad Freight Traffic Compared With Production, 1954. 
Effect of Rates on Volume of Traffic. 

Basic Analysis of Interagency Rate Adjustments. 

Value of Service in Rate Making. 


PoONr 


Mr. Mack. Then I want to ask how the revised rules on reporting 
railway accidents differ from the rules in effect prior to 1957 and 
that, of course, will be submitted later. 

Commissioner Crarke. Yes. We could furnish the present rules 
which did become effective January 1, 1957, and a set of the old 
rules. 
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Mr. Mack. As well as a list of the differences in the rules? 

Commissioner CrarKke. That will be a rather voluminous docu- 
ment, but we will be glad to furnish it. 

Mr. Mack. Well, the principal points would be of interest to me 
if you could arrange to have that done. 

Commissioner CLARKE. Yes, sir; we will do that. 

Mr. Mack. I think also if you could state whether the effect of this 
report will increase or decrease the number of reportable accidents? 

Commissioner Crarke. All right, we will furnish that informa- 
tion, too. 

Mr.-Macx. Then I will be interested in knowing whether the Com- 
mission believes that the law governing the reporting of railroad 
accidents is adequate and whether it needs revision. 

Commissioner Crarke. We will furnish that. 

I might say that we have a proceeding pending now in which all 
interested parties are specifically invited to make any suggestions 
they might have for further changes in the accident reporting rules. 

Mr. Mack. The reason I made the complaint today is because sev- 
eral people have contacted me about this particular Bureau. As I 

said, very serious charges have been made against the Director of 
the Bureau. 

I certainly think that if the situation is not corrected that the Con- 
gress should look into it further. 

Mr. Chairman, I have no other questions. I appreciate the time 
you have given me. 

Commissioner Clarke, I want to again commend you and thank 
you for an excellent statement. I want you to know that my ques- 
tions this morning were intended only to assist you in further 
improving the operation of the Commission. 

Romaaeianns Snail Yes; thank you. 

The CHatrman. Mr. Chairman, you may file with the commit- 
tee a memorandum of this information and such other information 
on this particular matter. It will be helpful. If they are going 
to be voluminous reports, we would like them to be filed with the 
committee, and we will determine whether they should go into the 
record or not- 

It certainly is my intention to have this report printed, because 
I think it is ‘probably the best one we have ever had. It should be 
in printed form and available to the members and the public. 

Mr. Hale. 

Mr. Hate. Mr. Chairman, the hour is late. I will be very brief. 

I do want to join with my colleagues in their commendation of the 
statements rendered by the various members of the Commission and 
their answers to the questions which followed the statements. 

T have one or two questions about the freight-car shortage. That 
originated during the war, did it not? 

Commisisoner Crarkr. No; we have had freight-car shortages for 
50 years or more, Mr. Hale. 

Mr. Hate. There has never been anything but a freight-car short- 
age; is that right? 

, Commissioner Cuarkr. There have. They have been more common 
than not. 
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Mr. Harr. I remember about 8 years ago on the committee we spent 
quite a lot of time on hearings with regard to freight-car shortages. 
The shortage then was more acute than it is now. Is that not correct ? 
Commissioner CLtarke. Yes. The situation is much improved, Mr. 
Hale. 

Mr. Hate. Does this sort of permanent freight-car shortage arise 
from the fact that the railways have difficulty getting materials to 
build the cars or is it a question of financing ? 

Commissioner CLiarKke. The only real problem today is obtaining 
the necessary materials. The cars are on order, firm orders, and the 
carbuilders are ready and able to build the cars if they can get the steel. 

Mr. Hare. And the railroads can finance them? 

Commissioner CLarke. Yes, with some difficulty, most of the freight 
cars today are financed by the sale of equipment trusts, and there is a 
good market for them, although the interest rate is high. 

Mr. Harr. I seem to remember being told that equipment trust cer- 
tificates were a good and readily marketable form of security; is that 
right ? 

Commissioner Crarke. Yes, they are considered a good investment. 
There is a good market for them. 

Mr. Hare. You say the whole difficulty is steel? 

Commissioner CLarke. We feel that that is the principal difficulty 
today. I can’t think of anything else that is contributing to the lack 
of production. 

Mr. Hare. You think the situation is definitely on the mend and 
that the trend is upward ? 

Commissioner Ciarke. Yes. The carbuilders have a capacity of 
about 10,000 cars a month. Last month they built 7,500 cars which 
was the very best they had done since October 1953. 

A year ago they produced about 4,000. So they are doing better 

Mr. Harr. How many concerns are there in the country building 
freight cars? 

Commissioner CLARKE. Quite a few railroads build their own ears, 
so it would be hard to answer your question, but independent car 
builders, I would imagine there are perhaps 8 or 10. 

Mr. Hate. That is freight cars? 

Commissioner CuarKE. Yes. 

Mr. Hate. The only other question I want to ask you is: Appendix 
D of your report is a little over 5 pages in length and suggests legis- 
lative changes. Have bills been drawn on many or most of those 
proposed changes? 

Commissioner Crarke. Of the 26 legislative recommendations, I 
believe we have drafted bills on 19 of them and we will have drafted 
bills on all 26 of them and will transmit them to Chairman Harris 
within the next week or 10 days. 

Mr. Hate. So that we shall have before us your specific sugges- 
tions on everything that you think desirable ? 

Commissioner CLARKE. Yes. 

Mr. Hate. So if we pass 26 bills everything will be perfect? 

Commissioner CrarKke. I wouldn’t go that far, but the situation 
will be greatly improved. 

Mr. Hare. That cert tainly would give me a great deal of satis- 
faction. 
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The Ciratrrman. I might say that at the suggestion of the Com- 
mission I have introduced all the bills you have sent up here with 

he exception of three which will go in the hopper today. 

Commissioner CLarke. We appreciate that, Mr. Chairman. 

Mr. Hare. Many of those bills represent changes which were sug- 
gested in one way or another by the so-called C: abinet report. 

Commissioner Crarke. Yes; quite a few of them do include sub- 
ject matter found in the Cabinet report. They do not embrace—— 

The Cuarrman. We thank you, Mr. Chairman, and members of 
the Commission, for this splendid report which you have given the 
committee today. 

I think this has been pe rhaps the finest such meeting that we have 
held. Your discussions of your work and your explanations here 
have been implicit and I want to compliment you on them. 

As I indicated a moment ago, it is my sg aps to have this re- 


port printed. It will be useful in the future. I do not mean to say 
when I extend to you = compliment that I have that everything is 
entirely satisfactory. I do not suppose there is a more controversial 


subject in our economic system of free enterprise than that of trans- 
portation. 

It has amazed me today that no one has raised that very important 
question which is usually raised, and that is increased rates. You 
did have included with one of the statements, I believe, a description 
of the increased cost of freight rates and charges since 1947 which 
went in the record, I think on the basis of the 1947 index. 

But is it not a fact that since 1946 there has been about a 95-percent 
total increase in the freight-rate charges to the shipping public? 

Commissioner Freas. It comes very “close to that pas, as to the 
amount that has been authorized by the Commission. 

Now, the actual increase in the charges is substantially less be- 
cause when the carriers come in, in the first instance they usually ask 
for a lot of exemptions. In addition the Commission adds some more 
to that. In addition to that they run into a competitive situation 
which makes it impossible for them to take advantage of a situation 
thev have justified from a cost standpoint. 

So that both that charge you referred to and the figures going 
back to 1946 would show an actual increase of very much less than 
the increase granted ? 

The Cuatrman. Are you familiar with the letter addressed to me 
under date of December 18, 1956, which had included with it esti- 
mated overall percentage increase in freight rates authorized since 
June 30, 1946? 

Commissioner Freas. No; I am not. 

The Cratrman. Since it was signed by the Chairman of the Com- 
mission you would not have any doubt about the authenticity of it, 
would you? 

Commissioner Freas. Absolutely not. 

I would like to call attention to what might look like an incon- 
sistency particularly since you refer to other figures that have been 
submitted at other times. 

The figures in appendix D, you will note, go back to 1947 and 
other figures have been referred to going back to just prior to 1946. 
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The reason for the difference is that on the actual we have to take it 
from our waybill study and that study does not go back prior to 
1947. 

So we could not develop that for 1946. But if we take it from 
1946 on to the present time, the authorized increase would run some- 


thing over 90 percent, whereas the actual increase would probably 
be less than 50 percent. 


The Cuarrman. In view of the importance of this and in view of 
the fact that this information is broken down in commodities which 
was given to me in December, I think, if there is no objection, I am 
going to include this information in the record at this point because 
it is rather important. 


(The material referred to is as follows:) 


Estimated overall percentage increases in freight rates authorized since June 
80, 1946, including ex parte No. 196—Important categories of commodities 


Estimated 
: cumulative 
Commodities percentage 


| increase since 
| June 30, 1946! 


I. Products of agriculture (carload lots) = ; 74.8 

Grain and grain products . eS awe 79.1 

Citrus fruits aie Sn ee ee ee 60. 4 

Other fresh fruits > 59.5 

Fresh vegetables__._.____--- ah ae : : | 63. 4 

Other products of agriculture ; 90. 2 

II. Animals and products (carload lots) . : 94.1 

Livestock. ._-__--- ied ; | 86. 1 

Meat and edible packinghouse products 97.8 

Other animals and products ; é | 97.7 

III. Products of mines (carload lots) 69. 2 

Coal and coke- - -- ; | 66.3 

Iron ore : : | 49.8 

Other ores and concentrates 75.8 

Gravel, sand, rough and crushed stone | 89.6 

Other products of mines 85.9 

IV. Products of forests (carload lots u ; 94.1 

Logs, fuel, and pulpwood 95.8 
Lumber (posts; poles; piling; ties; shingles; lath; box, crate, and cooperate 

material; plywood; building woodwork; etc.) 93.4 

Other products of forests 7 100. 9 

V, VI. Manufactures and miscellaneous (carload lots) and forwarder traffic (carload lots) 100. 1 

Petroleum products | 95. 1 

Vegetable oils_____ | 98. 2 

Iron and steel group -_- 101.5 

Aluminum, copper, lead, and zine metals and alloys 96. 3 

Cement, lime, and plaster ; i ae : 96. 6 

Brick list, drain tile, etc_ , 89. 2 

Sugar, sirup, and packaged foodstuffs 95.3 

Other manufactures and miscellaneous and forwarder traffic | 101. 5 

VII. Less carload traffic___- : 103. 1 

Grand total, all traffic ; 7 188.8 


1 Does not include for any commodity or commodity group extra authorizations allowed on traffic in zone 1 
of western trunkline territory except as shown on the last line. 
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Countrywide overall results of increases authorized, percents over June 30, 1946 


Percent increase over 
} 





Effective date of | Interstate Com- 
Date of report or order freight rate merce Commis- | Rates in effect’ Rates in effect 
increases sion docket No. | on June 30, | immediately 
1946, | prior to in- 
cumulated | crease shown 


June 20, 1946 July 1, 1946.....| Ex Parte No. | 6.5 | 6.5 
148.! 
Ex Parte No. | 
162.2 | 
Dec. 5, 1946- | Jan. 1, 1947_. Ex Parte No. 17.6 10.4 
148.! 
Ex Parte No. 
162.2 | 
Oct. 13, 1947.....| Ex Parte No. 28.1 8.9 
166.3 | 
Jan. 5, 1948__.-- | Ex Parte No. 37. 
166. 
May 6, 1948--.-- Ex Parte No. 42. 
166. | 
July 27, 1948___. | Aug. 21, 1948._._| Ex Parte No. 44.2 | 
| 166. | 
Dec. 29, 1948 sccncse) GOR 33, ORR... ce Ex Parte No. 51. 
| 168.4 
Aug. 2, 1949 | Sept. 1, 1949.___.| Ex Parte No. 57.3 | 3. 
| 168. 
—_— Ex Parte No. 61. 
175.5 
Ex Parte No. | 67.6 | 4 
| | 175. | 
Apr. 11, 1952-.- j May 2, 1952 °__ Ex Parte No. 78.9 6. 
175. 
Mar. 2, 1956-- s Mar. 7, 1956- | Ex Parte No. 88.8 | 5. 
196.7 | 


Oct. 6, 1947__. 


Dec. 29, 1947 


ao @ 
aw 


Apr. 13, 1948 3.6 


to 
_ 
o 


_ 


on 


- 
no 
w => oe N  ) 





Mar. 12, 1951- “ ..---| Apr. 4, 1951 


Aug. 2, 1951 Aug. 28, 1951-- 





on 


! Increased rates, fares, and charges, 1942. 

2 Increased rates, fares, and charges, 1946. 

3 Increased freight rates, 1947. 

4 Increased freight rates, 1948. 

5 Increased freight rates, 1951. 

6 May 17, 1952, on grain, grain products, grain byproducts and flaxseed. 
7 Increased freight rates, 1956—the present proceeding. 


The Cruarrman. I am also going to include in the record with it, 
in view of other questions that have been raised, Mr. Chairman, the 
letter dated December 18, 1956, signed by Mr. Arpaia, who was the 
Chairman at that time. It is a rather lengthy letter and I will not 
take time to read it, but it does discuss the problem of freight rate 
increases. 

Commissioner CLAarKe. May I have the date of that letter, Mr. 
Chairman ? 

The Cuarrman. December 18, 1956. 

I have a copy of it here and a copy of the enclosures with it which 
I will give to the clerk. 

But the question I raised at that time, in which a number of our 
colleagues were interested, was the matter of the Hoch-Smith resolu- 
tion of January 30, 1925, according to the information that I have. 

(The information referred to is as follows :) 

INTERSTATE COMMERCE COMMISSION, 


Washington, December 18, 1956. 
Hon. OREN HARRIS, 


Member of Congress, El Dorado, Ark. 


DEAR CHAIRMAN Harris: This is in reply to your letter of December 14, 1956, 
in which you advise that you have had a great many inquiries concerning the 
proposed increases in railroad freight rates. 

You enclose a letter which you received from your colleague, Mr. E. C. Gathings, 
a member of the Committee on Agriculture. Mr. Gathings questions whether 
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the Commission is giving effect to the congressional policy as stated in the Hoch- 
Smith resolution of January 30, 1925. 

On September 27, 1956, substantially all of the railroads in eastern and west- 
ern territories and a number of railroads in southern territory filed a petition 
requesting freight rates and charges by 15 percent within, from, to, and via east- 
ern and western territories. Upon consideration of this petition, an order of 
investigation was entered and released to the public on October 1, 1956. This 
order was later amended by postponing the dates of hearings and oral argument 
and for filing statements and briefs. 

Under the procedure adopted, the carriers filed on October 15, 1956, verified 
statements in justification of the petition. Any party desiring to oppose the 
carriers may file verified statements on or before February 1, 1957. Hearings 
for the purpose of cross-examination of witnesses will be held at Washington, 
D. C., commencing on February 25, 1957, and at Salt Lake City, Utah, on March 
6, 1957. Oral argument before the Commission will be held on March 19, 1957. 
On November 6, 1956, the petitioning railroads in ex parte No. 206 filed a 
motion in which they asked for an immediate authorization, without hearing, 
to increase their freight rates on 1 day’s notice by 7 percent with certain excep- 
tions within, from, to, and via eastern and western territories. The request 
is based on increased costs, principally wage awards granted November 1, 1956, 
and higher costs of materials since the last freight rate increase. The increases 
in costs amount to more than $400 million a year. The Commission set this 
motion for interim increase for hearing and oral argument in Kansas City and 
testimony and oral argument was held there between November 26 and December 
4, inclusive. 

A report authorizing increases of 7 percent in the East, 5 percent in the West, 
and 5 percent interterritorially was issued on December 17. Lesser increases 
were authorized on certain specific commodities, including some specialized com- 
modities. A copy of this report is enclosed. 

During the argument, the railroads vigorously contended that they should not 
be expected to contribute to the solution of the agricultural problem more than 
their fair share of the costs assessed against the taxpayers as a whole. In our 
report in disposing of this contention we said: 

“However, the Hoch-Smith Resolution is still in effect, there are certain agri- 
cultural commodities such as grain and grain products, livestock, and packing- 
house products and cotton where there are other reasons for limiting the proposed 
increases just as was done in ex parte No. 196.” 

The southern railroads which were respondents only in the order of October 1, 
1956, filed a petition on November 14, 1956, for an emergency 7 percent increase in 
their rates and charges. This request is based on the same emergency need be- 
cause of already effective higher wages and prices of materials. All the evidence 
on which they rely in support of the petition was served with the petition. The 
southern carriers asked that this proceeding be set for hearing at Kansas City 
on November 26, 1956. However, in order to give the parties adequate time we 
refused this request. Instead we have set the petition for hearing beginning 
January 7, 1957, and for oral argument beginning January 11, 1957, both at Wash- 
ington, D. C. 

In your letter you also ask to be advised just how many general rate increases 
have been granted since 1946 and the total percentage of the increases. Enclosed 
is a statement of the post-war general rate increase proceedings showing the 


date the rates were increased, the increases allowed percentagewise, and the 
cumulative amount of such increases. In addition, I am enclosing a statement 


of the estimated overall percentage increases in freight rates authorized since 
June 30, 1946, in certain important categories of commodities, including agri- 
cultural products. The enclosed statements do not include the increases au- 
thorized to the eastern and western railroads on December 17 as they have not 
as vet become effective. 

You will note that on such commodities as grain, fresh fruits, and vegetables 
that the cumulative percentage increase is substantially less than on commodities 
generally. 

I trust the above meets the requirements of your letter of December 14. If 


you desire any further information, please feel free to call on me. 
Sincerely yours, 


ANTHONY ARPATA, Chairman. 


Enclosures. 
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The Cuatrman. Now, for the record, in order that we may have 
available, because a lot of the agricultural people are interested, could 
you explain briefly the problem and the Commission’s attitude or 
recognition, if it is recognized, of the Hoch-Smith resolution of 1925? 

Commissioner CrarKe. We certainly do give recognition to the 
Roch-Smith resolution, and that is the preferred treatment we have 
extended to the agricultural commodities in general and certain agri- 
cultural commodities specifically. 

In our more general rate-increase cases we have provided maximum 
hold downs for many agricultural commodities. In other instances 
we have allowed a lesser percentage increase for certain agricultural 
commodities than commodities in general. 

Commissioner Freas might want to elaborate on that. 

Commissioner Freas. I think that is pretty well covered. The 
declaration by Congress, as I understand it, is that the Commission 
should in its regulations see that the products of agriculture were 
accorded the lowest lawful rates. 

While it is not a part of a statute. it was an expression of the will 
of Congress which the Commission has borne in mind ever since, and 
has, as the chairman pointed out, given concrete effect to by granting 
lesser increases or, in some cases, granting exemptions on agricultural 
commodities. 

The CHatrman. It was contended by some members of the Agricul- 
tural Committee and the farm group that the Commission was ignor- 
ing the resolution. 

Commissioner Freas- I think the record will refute that. 

The CnatrmMan. I wanted to get that clear. 

Since it is an important policy matter, I wanted to clear the record 
as to just what the attitude of the Commission was and has been all 
along. 

I understand that it has been recognized all along just as the con- 
gress so declared. 

Commissioner Freas. That is correct. 

Commissioner CLARKE. We consider that the Hoch-Smith resolu- 
tion still has effect, even though it is frequently argued before us that 
the resolution has expired. We don’t so consider it. 

The CuatrMan. Again let me say that we regret having held such 
a long session, but from our viewpoint, and I thought from your view- 
point, you would rather conclude this morning instead of coming back 
this afternoon. 

Commissioner Crarkr. Mr. Chairman, on behalf of the Commis- 
sion, | would like to thank you and the members of the committee for 
affording us the opportunity to appear here today. 

The Cuatrman. We are very glad to have had you here. 

As I say, I think this has been one of the most helpful, informative 
meetings that we have ever had. 

I would like to thank you again and the entire membership of your 
Commission, as well as your staff members who are here today, for 
remaining with us for this session. 

The committee will adjourn until 10 o’clock in the morning, at which 
time the members of the Securities and Exchange Commission will be 
heard. 

(Thereupon, at 1:15 p. m., the committee was recessed, to recon- 
vene at 10 a.m. Wednesday, February 27, 1957.) 
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WEDNESDAY, FEBRUARY 27, 1957 


Hous or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The committee met at 10:15 a. m., pursuant to call, in room 1334, 
New House Office Building, Hon. Oren Harris, chairman, presiding. 

The Cuatrman. The committee will come to order. 

We are glad to have with us today the members of the Securities 
and Exe change Commission, in another of the series of examinations of 
the work of the various agencies under the jurisdiction of this com- 
mittee. Inasmuch as this Commission is one of the independent 
agencies, and of course essentially acts as an arm of the Congress in 
their administration of the congressional power delegated to them, we 
naturally feel there is a close association between this committee and 
the Securities and Exchange Commission. 

Powers delegated to such agencies are necessarily very broad. The 
statutory st andards to circumscribe and guide them in the exercise of 
the powers necessarily must be general. Under these circumstances, it 
is quite important to Congress regularly to review the work of the 
agencies and to consider the problems which they encounter in admin- 
istering the powers given to them. 

The Securities and Exchange Commission has been requested to tell 
us today, something about its jurisdiction, something about its organi- 
zation, and something of its current problems. 

In addition, we have asked the Commission to review with us some 
of the fundamental issues and policies underlying the legislation 
which it administers, and to indicate to us any recommendations for 
possible legislative changes. 

A number of years have passed since these statutes were enacted, so 
that it is most appropriate to review them in the light of the accumu- 
lated experience of these years, and to note the changes which time may 
have shown should be made, or new legislation required, all from the 
point of view of most fully and effectively meeting the public interest. 

We, of course, have been hearing a great deal “about the changing 
times and how the interpretation of a “particular law, whether it be 
the Constitution or an act of Congress, on one occasion might be one 
thing, and at a later date something else. So, in the limited time which 
we have here for this overall examination of each agency, I want to 
again suggest to my colleagues, and for the benefit of the Commis- 
sion, that we may keep the presentation and our questioning on the 
general consideration of these matters, rather than to engage in pin- 
pointing specific items or delving into the intricacies of the indiv Pi 

‘ase. That will come later in the consideration of specific business. 
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Mr. Armstrong, we are very glad to have you and your associates 
here with us this morning. I think it has been 2 years since you have 
been up here in such a meeting of this kind, though I know you have 
been before the committee or a subcommittee on legislation since then. 
We are very glad to welcome you and the staff that you have with you. 

In addition to the purpose of the meeting that I stated a moment 
ago, I would like to emphasize again that it is just another opportunity 
to get acquainted, too. We would like the members of the committee 
to know you, and we want you and your Commission and those who 
are associated with you, to know the committee. 

So you may proceed, if you will, first by presenting to the committee 
the members of the Commission and the staff you have here with you 
and then proceed in such manner as you would like. 


STATEMENT OF J. SINCLAIR ARMSTRONG, CHAIRMAN, SECURITIES 
AND EXCHANGE COMMISSION; ACCOMPANIED BY ANDREW 
DOWNEY ORRICK, COMMISSIONER; HAROLD C. PATTERSON, COM- 
MISSIONER; EARL F. HASTINGS, COMMISSIONER; JAMES C. 
SARGENT, COMMISSIONER; FRANK G. URIELL, EXECUTIVE AS- 
SISTANT TO THE CHAIRMAN; RICHARD W. WALDEN, CHARLES 
E. YOUNGBLOOD, JAMES T. PHELAN, JOHN G. LEDES, LEGAL 
ASSISTANTS; A. K. SCHEIDENHELM, EXECUTIVE DIRECTOR, 
F. BOURNE UPHAM III, ASSISTANT EXECUTIVE DIRECTOR; 
GEORGE A. BLACKSTONE, ASSOCIATE DIRECTOR, DIVISION OF 
CORPORATION FINANCE; PHILIP A. LOOMIS, JR., DIRECTOR, DIVI- 
SION OF TRADING AND EXCHANGES; WARREN E. BLAIR, CHIEF 
ENFORCEMENT ATTORNEY, DIVISION OF TRADING AND EX- 
CHANGES; RAY GARRETT, JR., DIRECTOR, DIVISION OF COR- 
PORATE REGULATION ; JOSEPH C. WOODLE, ASSOCIATE DIRECTOR, 
DIVISION OF CORPORATE REGULATION; LAWRENCE M. GREENE, 
ASSISTANT DIRECTOR, DIVISION OF CORPORATE REGULATION; 
ANDREW BARR, CHIEF ACCOUNTANT OF THE COMMISSION; 
LEONARD HELFENSTEIN, DIRECTOR, OFFICE OF OPINION WRIT- 
ING; THOMAS G. MEEKER, GENERAL COUNSEL; IRVING M. 
POLLACK, ASSISTANT GENERAL COUNSEL; JOSEPH B. LEVIN, 
ASSISTANT GENERAL COUNSEL; THOMAS B. HART, REGIONAL 
ADMINISTRATOR, CHICAGO REGIONAL OFFICE; WILLIAM D. 
MORAN, ASSISTANT REGIONAL ADMINISTRATOR, NEW YORK 
REGIONAL OFFICE; ORVALL DuBOIS, SECRETARY, SECURITIES 
AND EXCHANGE COMMISSION 


Mr. Armsrrona. Mr. Chairman, and members of the committee, we 
are very glad to be here today. We welcome the opportunity to dis- 
cuss with you the jurisdiction and the operating problems of the Se- 
curities and Exchange Commission. 

Before I begin, Mr. Chairman, I would like to say one thing which 
I personally feel very deeply. I would like to express my own per- 
sonal sadness at the passing of the chairman of this committee, Percy 
Priest. I had a very close relationship with him during the last 
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Congress. He was always very interested in the work of the Commis- 
sion, and he was very gracious, agreeable, and helpful to me, and 
when I read of his death last October, I felt that I had lost a real 
friend, and the Commission had lost a valuable friend in this Con- 
gress. 

Now, Mr. Chairman, we have here today all of the members of 
the Commission. 

The Commissioners are: Andrew Downey Orrick, of California; 
Harold C. Patterson, of Virginia; Earl F. Hastings, of Arizona; and 
James C. Sargent, of New Y ork. 

As you know, I am Sinclair Armstrong, from Illinois. 

The Crarrman. I think, if I might interrupt, Mr. Chairman, if 
you would indicate for the record the length of time each of the mem- 
bers of your Commission has served in his present position. 

Mr. Armstrone. I will have to refer to pages XXI and XXII of 
the 22d annual report, submitted to the Congress on January 3. 

Commissioner Orrick was appointed on May 24, 1955; Commis- 
sioner Patterson, on August 5, 1955; Commissioner Hastings, on 
March 1, 1956; Commissioner Sargent, on June 29, 1956; and I was 
appointed on July 16, 1953, and was designated Chairman on May 
25, 1955. 

The Cuarrman. Would you prepare for the record, and file it at 
such time as you can, a brief biographical sketch of these members 
for us, or is it in the book ? 

Mr. Armstrong. Mr. Chairman, I would suggest that the pages 
XXI and XXII be incorporated in the record. We have that data 
right there for you, if that is agreeable with my brethren, as to their 
own biographies, for which they themselves can speak better than I. 

Mr. Avery. It is in the front there, Mr. Chairman. 

The Cuamman. Yes. We can get it out of the report, then. 

(Document entitled “22d Annual Report, Securities and Exchange 
Commission, 1956 Fiscal Year Ended June 30,” will be found in the 
files of the committee. ) 

Mr. ArmstronG. Mr. Chairman, the Commissioners are accompan- 
ied by their legal assistants, respectively, and I by my executive as- 
sistant, whose name is Frank G. U riell, sitting here on my left. 

The CaatmrmMan. How long has he been with the Commission ? 

Mr. Urreti. December 2, 1953, sir. 

Mr. Armstronc. He came with me as soon as I could get him. 

Mr. Richard W. Walden, legal assistant to Commissioner Orrick. 

Mr. Watpen. I came with the Commissioner, came with the Com- 
mission first in a different capacity, in September of 1955, sir. 

Mr. Armstrone. Charles E. Youngblood, legal assistant to Com- 
missioner Patterson. 


Mr. Younastoop. I joined the Commission in a different capacity, 
in July of 1954, sir. 

Mr. Armstrone. I think you might state, Mr. Walden, you were 
on the staff of the Los Angeles office before coming here. 

Mr. Younesroop. And I was with the New York regional office. 

Mr. Armstrone. James T. Phelan, legal assistant to Commissioner 
Hastings. 

Mr. Puean. July 1952, when I was assistant to Commissioner 
Adams; and subsequent thereto I worked in the Investment Company 
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Branch and the General Counsel’s Office, was assistant to the former 
Commissioner Goodwin before I joined with Commissioner Hastings. 

The Cuatrman. Thank you, sir. 

_Mr. Armsrrone. And John G. Ledes, legal assistant to Commis- 
sioner Sargent. 

Mr. Lepes. I have been with the Commission in its New York re- 
gional office since January 1955, and have joined Commissioner Sar- 
gent here in Washington since being made his assistant. 

Mr. Armstrone. Mr. Chairman, we have included in a kit con- 
taining various items a list of the members of the Commission staff, 
and if you want to open that up and want to follow along, we have 
with us today the Executive Director, Mr. Scheidenhelm, A. K. Schei- 
denhelm; F. Bourne Upham ITT, Assistant Executive Director; Mr. 
Byron D. Woodside, Director of the Division of Corporation Finance, 
is ill at home today, and consequently is absent. George A. Black- 
stone, Associate Director, Division of Corporation Finance; Philip 
A. Loomis, Jr., Director, Division of Trading and Exchanges; War- 
ren E. Blair, Chief Enforcement Attorney, Division of Trading and 
Exchanges; Charles R. McCutcheon, Assistant Director, Division of 
Trading and Exchanges. 

Then, we have Ray Garrett, Jr., Director, Division of Corporate 
Regulation; Joseph C. Woodle, Associate Director, Division of Cor- 
porate Regulation ; and Lawrence M. Greene, Assistant Director, Divi- 
sion of Corporate Regulation. 

Then, we have Mr. Andrew Barr, chief accountant of the Commis- 
sion. 

Then, we have Leonard Helfenstein, Director, Office of Opinion 
Writing; Thomas G. Meeker, General Counsel; Irving M. Pollack, 
Assistant General Counsel; Joseph B. Levin, Assistant General Coun- 
sel: Mr. Thomas B. Hart, Regional Administrator, Chicago Regional 
Office; and Mr. William D. Moran, Assistant Regional Administrator, 
New York Regional Office. 

Paul Windells, Jr., who is Administrator of our Regional Office, 
would like to have been here, Mr. Chairman, but he is engaged in 
assisting the United States Attorney for the Eastern District of New 
York in the presentation to the jury of 1 of our most important crim- 
inal cases of the last 5 years. We therefore felt it was not appropriate 
to insist that he be here, and we feel that we are very well represented, 
from your standpoint, in having Mr. Moran, who has been on the staff 
there for many, many years. 

Now, Mr. Chairman, and members of the committee, I think I 
would like to start by saying that the Securities and Exchange Com- 
mission is facing the most difficult administrative problems in carry- 
ing out the statutes which we administer, that has occurred since the 
Commission was established in 1934. We have jurisdiction, under 
the Securities Act of 1933, which is the famous Truth in Securities 
Act, the principles of which—the two basic principles of which are 
full disclosure and antifraud in connection with the original issue and 
sale of corporate securities in interstate commerce. 

We have jurisdiction over exchanges, over brokers and dealers, to 
a limited extent over associations of over-the-counter brokers and 
dealers, that is to say, dealers who are not members of exchanges, all 
under the Securities Exchange Act of 1934, and that act also involves 
the principles of full disclosure with respect to corporations whose 
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securities are listed and traded on in the security exchanges. It in- 
volves the antifraud principles. It involves the princjples of anti- 
manipulation, that is to say, it makes manipulation of security prices 
by persons engaging in security transactions unlawful. 

We also have. jurisdiction over trust indentures, under the Trust 
Indenture Act of 1939, which was intended to assure proper repre- 
sentation of the holders of debt securities issued in interstate com- 
merce, to provide against certain conflicts of interest which the Con- 
gress found as a result of studies that were made by our Commission 
for this committee, and by this committee, had existed in the past. 

We. also have jurisdiction and here not only a full disclosure and 
antifraud type of jurisdiction, but here a substantiv e regulatory juris- 
diction over public utility holding companies, and companies in public 
utility holding company systems, that flows from the Public Utility 
Holding C ompany Act of 1935. 

We continue to have regulatory jurisdiction over a considerable 
number of companies having very large utility assets, because of the 
continuing jurisdiction under that act. 

We also have substantive as well as antifraud jurisdiction and dis- 
closure jurisdiction over investment companies, through the Invest- 
ment Company Act of 1940. 

Now, that act is designed to give us some authority to assure certain 
basic standards of fairness in respect of certain transactions which 
the Congress found, as a result of the study made just prior to 1940, 
had existed in the past, and which were not fair to security holders. 

Again, our economic interest is tremendously great because since 
that act was passed, the assets of the registered investment companies 
have increased from $1 billion to $14 billion; the most recent figure 
we have, in 1956, indicating $14 billion of assets in those companies 
whose securities are broadly held by the investing public. 

We also have a limited jurisdiction over investment advisers, under 
the Investment Advisers Act of 1940, and also under the 1938 amend- 
ment of the Bankruptcy Act, where we have a duty and a responsi- 
bility to advise the Federal district courts in connection with reor- 
ganizations under chapter 10 of the Bankruptcy Act. 

I think just a recitation that brief of the statutes we administer can 
give you gentlemen an idea of the tremendous responsibilities that we 
have, and I will attempt to delineate in the next few minutes some 
of the operating problems that we face. 

Now, I mentioned, gentlemen, that our problems are great. One 
reason that they are great is because of the tremendous increase in 
economic activity in this country over the intervening 23 years since 
the Commission was established. I think it would be easy for you 
gentlemen to get a brief pictorial impression of some of the things 
that we are dealing with. 

We have started with just a brief representation of the trend of 
growth of gross national product which, as you can see (indicating 
on easel), from fiscal 1952 to fiscal 1957 has gone up from approxi- 
mately $340 billion to, on an annual basis, a rate of over 400. I believe 
the actual rate is 412 billion for 1956. And the indicated rate was 
125 billion for the last quarter of 1956—that is billions of dollars 

Now, over that chart, just to give you an indication of the importance 
of the new issues of securities that are sold by corporations to the pub- 
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lic, the importance to our economy of the availability of that capital 
which can only come out of the savings of the people, and the purpose 
for which that new capital is applied, we have overlaid a trend show- 
ing the business plants and equipment outlays over the same period 
of time. 

Back in fiscal year 1952, we were down here at a level just under, and 
then trending up above $25 billion. It went along here, going up a 
little through 1954, down in 1955, and then it took off, and we are esti- 
mating business plant and equipment outlays for 1957 on a basis of 
$38 billion. 

Mr. O’Hara. Mr. Armstrong, would you give us what is meant by 
the term “gross national product”? What is generally covered by that 
term ? 

Mr. Armstrong. I think I had better not attempt to define it, because 
I would perhaps be trenching in a technical area, but I will be glad 
to supply, sir, for the record, ‘ a precise definition as to what that term 
means. It is a figure which does appear in most of these statistical 
data compiled by the Government. 

Now, if you would give me just a moment, I will ask our statistical 
man if he would like to define it for the committee. 

Mr. McCurcueon. As simply stated as I can, it is the measurement 
of all the services and all the goods produced in the economy of the 
United States. The Department of Commerce compiles that figure. 
That is the index of our entire economy. 

I could define it in more precise terms, but I think that is what you 
asked for. 

(The definition, later supplied, follows :) 

Gross national product, as defined by the Department of Commerce, for inser- 
tion in the record of appearance of J. Sinclair Armstrong, Chairman, Securities 
and Exchange Commission, before the House Interstate and Foreign Commerce 
Committee on February 27, 1957: 

“The gross national caeine t measures the Nation’s output of goods and services 
in terms of its market value. When expressed in current prices, this series 
reflects the total dollar value of production; when expressed in constant dollars 
to eliminate the influence of price changes, it provides an overall index of the 
physical volume of goods and services produced by the economy.” (P. 1, Na- 
tional Income, 1954 edition, Supplement to the Survey of Current Business, U. S 
Department of Commerce.) 

Mr. Hate. I would like to ask a question. 

The Cuarrman. Mr. Hale. 

Mr. Hate. When you talk about gross national product, are you 

talking about product in the lay sense of something that is produced, 
or do you include, for example, the income of the professional men, 
and that kind of thing ? 

Mr. McCurcueon. Yes, sir. 

Mr. Armstronc. Yes, sir. 

Mr. Hate. It means the gross national income of all the people in 
the United States ? 

Mr. McCurcueon. Yes, sir. 

Mr. ArmstronG. We have overlaid, Mr. Chairman, in blue the Dow- 
Jones industrial monthly average, again giving us an indication of how 
the investing public has felt about the market. The monthly aver- 
ages, as you can see, have moved up from the range of about 250 in 
the years 1951 to 1953, up to a point where last April of 1956, it was 
up about 525. It droped back recently to about 460. 
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The next chart which I would like to explain gives you the market 
value of all stocks on exchanges. 

These are listed stocks, and we have indicated in the dark, the 
stocks, the value of the stocks that is listed on the New York Stock 
Exchange; the diagonal striped line, the stocks listed on the American 
Stock Exchange, or the old Curb Exchange, now called the American ; 
and then, in the white, the stock listed on the other exchanges. 

You can see that the values on the exchanges have gone up from a 
figure just above $100 billion in fiscal 1951 to a figure above $250 bil- 
lion in 1956. 

Over that, we lay a chart, and at this point I am moving directly 
into the work of the SEC, the setting of which I have tried to set: 

Securities registered with the Securities and Exchange Commission, 
the red line overlay, and this is a thing that we have been dealing with 
in our Division of Corporation Finance, in connection with registra- 
tion statements for new issues, and back in 1951, as the scale indicates, 
we were dealing with approximately $6 billion of new issues, and in 
1956 we were dealing with $13 billion. 

In other words, the figure has probably doubled over that period 
of time. 

There was a dip here in 1953, that is 1952-53, but beginning in 1953, 
the line just went right straight up at a 45-degree angle. 

Now here, overlaid in blue, is a slightly different figure, new corpo- 
rate securities offered for cash. The reason for the difference is that 
not all securities that are registered are actually offered for cash. 
They may be exchanges. And also this blue representation includes 
securities that are privately offered, hence are not subject to regis- 
tration, because of the nonpublic offering exemption of section 4 (1) 
of our act. And again, you can see that this amount has ranged from 
8 on up through 10, and is now approximately $11 billion. I can’t 
make a direct relationship between those figures and gross national 
product and amounts of money applied for capital purposes, but it 
is obvious that if that money was not available and could not be ob- 
tained from the savings of the American people, through the mech- 
anism of the capital market, it would not be available for the tre- 
mendous capital goods expansion that has had to go on in this country 
to support the tremendously increased productivity and standard of 
living. 

Now, back to the registration statements for the SEC. 

This black line, solid black, and incidentally the dotted line is simply 
trends, estimated, for 1957 and 1958, the solid line represents what 
actually happend. Against this black line is the number of registra- 
tion statements filed, which went up from a figure of about 500 a year 
back in 1951 and 1952, to a figure up here of 1,100. 

Now, those are the documents, registration documents that have got 
to be examined and analyzed by our staff for compliance with the full 
disclosure requirements of the act, and during that period of time we, 
or until the last 2 years, we were going through the last. of 13 sueces- 
sive annual reductions in force at the Commission, and over here on the 
left we have indicated the number of Securities and Exchange Com- 
mission employees authorized by the appropriations, and back in 1951 
we had over 1,100 employees on the staff. In 1955, right at the turn of 
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the fiscal year, at the time I became chairman, we had about 660 people 
on the rolls, nationwide. 

Now, in the last two appropriations the Congress has helped us a 
little bit on that. Our present authorized strength is 790, and we have 
requested a very considerable increase of about 150 people in our 1958 
budget estimate. 

Now, relating that specifically to the Division of Corporation 
Finance, the men who were working on the registration statements I 
just mentioned, Corporation Finance Division, and here is the figure, 
200, back in 1951. 

The Cuarrman. Just a minute, Mr. Armstrong. Before you leave 
that, you said you had how many employees in 1956? 

Mr. Armstrone. The authorized strength in fiscal 1956 was 739; the 
authorized strength in the present fiscal year, 1957, is 794. Excuse me. 
We have 798; our authorized strength is 824. But we are not going 
to be able to go up to it, because right now we are in a position where 
we have got to hold off. 

The Cuarrman. Mi Moulder has a question. 

Mr. Moutper. Since the Commission was here 2 years ago, we notice 
there has been a tremendous change in the Commission’s staff. We are 
wondering what effect this sweeping change in the staff has had upon 
the Commission’s ability to adequately pursue a thorough enforcement 
program. 

Mr. Armstrone. Well, Mr. Moulder, the only significant change in 
the Commission’s staff has been the increase in employees commencing 
at the beginning of the 1956 fiscal year, where we have been able, be- 
cause of the increased appropriations, from that low level, to take on 
younger people to help out. We have had a few appointments where 
vacancies or retirements have occurred in higher positions in the 
Commission. 

I would like to refer you, sir, to pages 224 through 225 of the 22d 
annual report, and you will be interested in seeing there some of the 
figures that pertain to our professional staff, and I think this is very 
remarkable in Government. 

Over on page 225, in the second paragraph, we mention the fact that 
453 employees, or 63 percent of our entire staff, has been in service for 
at least 10 years, and approximately half of those men and women have 
been in service for over 20 years. 

I am told that our rate of turnover is approximately half of the 
overall rate of turnover in the civil service system, and frankly, if we 
didn’t have these experienced people on the staff, it would be very, very 
difficult to turn out the work that we do. 

Mr. Moutper. Would you supply the committee with the names of 
all the Commission personnel of grade 13 and higher, as of 2 years ago, 
as of 1 year ago, and as of today ? 

Mr. Armstrong. I believe we have supplied that, have we not, to 
the Civil Service Committee? 

We have all that information, sir. We have supplied it to the Com- 
mittee on Civil Service. No, it’s Post Office and Civil Service Com- 
mittee. And we will be glad to do that. And Government Opera- 
tions Committee. 

The CuatrmMan. You may supply it for this committee’s informa- 
tion also, if you will. 
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Mr. Armsrronc. We will be delighted to. We have it ready. 
That is the point Iam making, Mr. Chairman. 

(List of personnel, grade 13 and higher, above requested, has been 
placed in committee files. ) 

The Cuairman. Mr. Rhodes. 

Mr. Ruopes. I would like to ask Mr. Armstrong if he would include 
in the record the time that the Directors and their assistants joined 
the staff. 

Mr. Armstrong. Certainly. 

Mr. Ruopes. When they were introduced, you didn’t mention that. 

Mr. Armstrona. I will be glad to. 

The Director of our Division of Corporation Finance, who is in 
charge of the Division’s processing registration statements, has been 
with the Commission from the very beginning, since 1934, with an 
interval for military service and other “governmental services. He 
has been Director of the Division since Baldwin Bane retired in 1952. 

Mr. Loomis has already stated when he came with the Commission. 

Mr. Loomis. No, I did not, sir. 

Mr. Armstrone. I beg your pardon. 

Mr. Loomis. I came with the Commission in another capacity in 
September 1954, and was appointed to my present position in Sep- 
tember 1955, after Mr. Patterson, my predecessor, was appointed to 
the Commissio.. 

Mr. Armstronc. Mr. Garrett, Director of the Division of Corporate 
Regulation, came 

Mr. Garrerr. I came with the Commission in October 1954, as As- 
sociate Director, and became Director in January 1956. 

Mr. Armstrone. Mr. Barr, the Chief Accountant, next. 

Mr. Barr. I joined the staff of the Chief Accountant’s Office July 
1, 1938, served there until 1949, was transferred to the Division of 
Corporation Finance, as Assistant Chief Accountant, in charge of the 
work of that Division. On the resignation of Earl King, as Chief 
Accountant, I became Chief Accountant November 17, last year. 
During that period, I was absent in military service for 5 years. 

Mr. Armsrrona. Mr. Helfenstein, Director of the Opinion Writing 
Office. 

Mr. Hetrenstrern. I came with the Commission in June 1948, in 
the Opinion Writing Office. I became Director of that Office in 1951. 
Mr. Armstrona. Mr. Hart, the Chicago regional administrator. 

Do you want the regional administrs ators also? 

Mr. Harr. Since September , 1938. 

Mr. Armstrrona. Mr. Moran. 

Mr. Moran. I joined the Commission May 15, 1938 

Mr. Armstrone. Mr. Meeker. 

Mr. Merxer. I joined the C catia May 4, 1954, as Assistant 
General Counsel, and succeeded as General Counsel to my predecessor, 
who resigned, January 31, 1956. 

Mr. Armstrona. I would like to mention that I inadvertently 
omitted the name of Orval DuBois, the Commission’s Secretary, in 

charge of the Public Information Office, when I listed the members 
of the staff who were present this morning. 

Mr. DuBots. June 2, 1934, and became ‘Secretar vy in 1942. 

Mr. Armstrong. Now, Mr. Chairman, going back to these men 
who were serving in the Division of C orpor ration Fi inance, processing 
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the registration statements, the proxy soliciting material, the annual 
reports of listed companies that are filed under the Securities and Ex- 
change Act, as I mentioned, in 1951 we were in the possession of the 
services of 180 people; in 1955 we were down to 145 people. But in 
the meantime, as the black shows, the work had commenced drastically 
to increase, and at the present time, as you can see, with about a little 
over 160 people in that Division, we are processing at the rate of 1,100 
registration statements a year, where 5 years ago we were doing under 

600. 

I might also mention that we examined approximately 2,000 proxy 
soliciting matters during the course of the year, under section 14 of the 
Exchange Act. 

Now, I mentioned that we have had problems, and one of the prob- 
lems has been during this period of tremendous expansion and tre- 
mendous activity, that we have not been getting, in all cases, the 
quality of registration st: itements that should come in. After all, 
the Securities Act places upon issuers, underwriters, officers, directors, 
and other parties, the basic responsibility, legal responsibility for the 
accuracy and truth of the matters included in these statements, and 
we have found a large number of statements coming in that virtually 
could not be processed in the traditional deficiency letter technique, 
a letter of comment technique, which was described before this com- 
mittee in 1952 so well by Baldwin Bane, and we had to institute a 
policy of stop orders. We commenced that in the middle of the sum- 
mer of 1955, and I think it has been a very effective policy. 

The difficulty with it is the increase in the stop orders, and there 
had not been any stop orders for a period of about twelve years, under 
the registration provisions. The purpose of that is to put into a basic 
evidentiary hearing a registration statement which appears on its 
face either to be fraudulent or to be so ‘arelessly prepared as not to 
be susceptible of correction in accordance with the typical deficiency 
letter, or letter of comment, that the Commission sends out. 

As you can see, we started in 1955 with about 10 of these stop orders, 
and we are running now at the rate of about 20 a year. 

Now, a stop order takes staff, because you have to go before a hear- 
ing examiner, and you h: ave got to have evidence, and it has increased 
the workload of the Division tremendously. 

Also, we have under the overall surveillance of the Division of Cor- 
poration Finance, the so-called exemption filings under section 3 (b) 
of the Securities Act. These are the small issues, $300,000 or less. 
The volume of small issues has tremendously increased over the years, 
and instead of running at the rate of an aggregate $180 million a year, 
as we were 5 years ago, we are running up around 250 and one year it 
was 290 recently, and we, in accordance with this emphasis on truth 
and accuracy and full disclosure, adopted a revision of regulation A in 
1953, which required, for the first time in the history of the Commis- 
sion, that an offering circular be delivered to the purchaser of the 
securities, and that regulation was again strengthened and reinforced 
by a revision that was adopted in July of 1956, to a considerable extent, 
as a result of the studies and testimony that were taken before the Sub- 
committee on Securities, with which your former subcommittee chair- 
man, Mr. Klein, and with which Congressman Bennett was so familiar, 
because they partic ipated so actively in those hearings. 

Mr. Sprincer. That now applies to $300,000 or less? 
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Mr. Armstrone. Yes, sir, Mr. Springer. These are the so-called 
exempt issues, with respect to which the Commission is authorized by 
the statute to grant an exemption from the full registration provisions, 
subject to terms and conditions and rules and regul: itions where the 
amount involved in the limited character of the public offering makes 
it appropriate in the public interest for the Commission to grant that 
exemption. 

Mr. Sprincer. That is the only limitation that you have, that 
$300,000. now ? 

Mr. Armstrone. That is correct. Of course, the antifraud provi- 
sions of the statute apply, and the general prov — regarding truth 
and accuracy apply, certainly. But that is the only direct regul: atory 
provision. 

In 1953 and 1954, we administratively transferred from the Division 
of Corporation Finance to the nine regional offices of the Commission, 
the actual examination and processing work on those filings. There 
were between 1,200 and 1,600 of them a year. That, of course, is very 
beneficial to small-business enterprises. They don’t have to come 
down here to Washington to file those documents. They can file them 
in the regional office. But we do have overall supervision or authority 
in the Division of Corporation Finance. And in the summer of 1956, 
in August, we established a special branch, called the Branch of Small 
Issues. The purpose of that was to coordinate that work and make 
uniform the administration as between the different field offices, 
because it would not be fair to a business, if, say, the New York office 
was more strict than the Denver office, or the Chicago office was more 
strict than the San Francisco office. That is an administrative matter. 
But the point I was getting to was, that many of these small issues, 
particularly during 1955, which was the period of the uranium boom, 
have caused a great deal of difficulty, and we have, in the regulation A, 
a provision for the adoption of a summary suspension order that is 
comparable to our stop-order procedure under section (a) of the 
Securities Act. But under that, we can enter a summary suspension 
order, and we entered in 1956 almost a hundred of these on regulation 
A filings, and then if the applicant desires to have the order vacated, 
we hold a hearing to determine whether the circumstances warrant our 
lifting or amending the order. Very few of them ever apply for a 
hearing. The suspension order is a very effective thing, as a means of 
keeping issues of that kind off the market. 

Mr. Beamer. Mr. Chairman, may I ask a question? 

The Cuatrman. Mr. Beamer. 

Mr. Beamer. Would it work better if you increased or decreased 
the exemption? Would it involve more work for your Commission ? 

Mr. Armstrona. No, sir, I believe it would not be effectively sig- 
nificant either way, because it would be a transfer of issues between 
the $300,000 and $500,000 from the full registration requirements 
processed in the Division of Corporation Finance to the regulation 
A procedures processed in the regional offices. 

Mr. Beamer. Is there still an insistent demand for that increase 
on the part of small industries ? 

Mr. ArmsrroneG. It has been a matter of some interest to the com- 
mittee, or Members of the Congress. I honestly don’t know about 
small-business groups, sir, because I haven't heard of any recently, 
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but I know that the chairman of the Select Committee on Small 
Business of the Senate, Senator Sparkman, has introduced a bill on 
that subject in this Congress. 

Mr. Beamer. To increase it? 

Mr. Armstrone. Yes, sir. 

Mr. Beamer. Has that been before our committee? 

Mr. Armstrrone. Yes, sir, it was; in 1954, and we recommended it; 
but we also testified to the effect that it was a congressional decision and 
this committee voted against it, and it was stricken from the amend- 
ments which the Congress passed in 1954. 

Mr. Movtper. Mr. Armstrong, may I direct this question to 
you 

Mr. Armstronea. Yes, sir. 

Mr. Moutper. I noticed in press reports in the various speeches 
made by you, you expressed the Commission’s interest in “boiler 
rooms,” or “boiler shops.” 

Can you tell what you referred to by “boiler rooms” or “boiler 
shops” ? 

Mr. Armstrone. I certainly can, Mr. Moulder. I would like to refer 
you to page 3 of the 22d annual report, where there are several pages 
on that subject, pages 3 to 4. 

Now, a “boilerroom” is a very, very bad phenomenon that resulted 
from this tremendous activity in 1956 in the country for the first 
time since the late twenties, and we caught up with it in our New 
York office. What happens in the “boilerroom” is that a firm will 
take a good-looking office space somewhere—we don’t have any up to 
now except in New York, and we have been trying to get after them— 
but they will take a good-looking office space and present a good front 
to the public, but somewhere in the back room they will have a large 
group of people operating under high pressure, sitting along tables, 
and they have hoods over their heads, so that the persons on the other 
end of the phones they have cannot hear the background noises. They 
usually have two phones, one for incoming and one for outgoing calls. 
Some of them have little 3-minute egg timers, because if you are 
working on customers over long distance and 3 minutes goes by and 
you havn’t gotten a nibble yet, they hang up. 

I would like to ask Commissioner Sargent, who was regional director 
for a while, and an expert on that, and Mr. Moran, who has been deal- 
ing with this in the cases we have had in the last few weeks, to 
speak * 

Mr. Sarcent. Up to the last few weeks, we went into six of them 
and took over their leads, and we discovered that 24,000 customers 
over the United States, in 4 issues, had been sold about 9 million 
shares of stock valued in excess of $30 million; the market price of 
that stock, as of now, represents about 47 cents to the dollar. The 
brokerage firm, the 6 firms I was talking about, made gross profits in 
excess of $4,500,000. The long-distance telephone calls were in excess 
of $425,000. I have broken that down for you gentlemen, and I have 
got here representations of all the States which you represent, and 
the only 2 where I don’t have any sales for the sampling of 350 cus- 
tomers we took, were Alabama and Arkansas. All the other States 
were listed. The high one was Illinois, with $356,000 of cost, sold 21 
purchasers, with a market value of, as ‘of November, $194,000, which 
represents a loss of about 50 percent right there. 
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Other States down here, Minnesota with $216,000, sold 14 cus- 
tomers, with a market value of $110,000. 

And it shows you it’s all over the country, and I just broke it down 
in terms of the States you represent, and I would like to put that 
in the record so that you will have it. 

The CuamrmMan. It may be received. 

(The sampling record referred to is as follows :) 


The New York regional office made a sampling of 350 securities purchasers 
throughout the United States taken from a total of 50,000 securities purchasers 
from “boilerrooms” of unregistered securities, indicating the following losses: 


Indicated 


Number of losses (mar- 
State purchasers Cost ket price as 
of Nov. 8 
1956) 
Alabama 0 None None 
Arkansas 0 None None 
California 1 | $2, 940. 00 $1, 980. 00 
Georgia 4| 54,570.00 | 28, 182. 50 
Illinois__- 21 | 356, 343.00 | 194, 714. 00 
Indiana 5 61, 772. 50 | 31, 461. 00 
Kansas. 1 15, 485. 00 | 7, 100. 00 
Maine l 2, 725. 00 1, 287. 50 
Maryland 5 28, 950.00 | 16, 507. 50 
Massachusetts _ 16 137, 577. 50 | 71, 861. 25 
Michigan 17 114, 443. 50 | 63, 900. 00 
Minnesota 14 216, 866. 50 | 110, 905. 50 
Mississippi 2 26, 390. 00 14, 680. 00 
Missouri 6 74, 165.00 | 35, 225. 00 
New Jersey 20 212, 561. 13 100, 000. 13 
North Carolina 6 104, 637. 50 57, 984. 50 
New York 20 157, 789. 89 
Ohio 16 87, 212. 00 
Oklahoma 3 2, 475. 75 
Pennsylvania 32 188, 107. 75 
Tennessee ; 2 10, 275. 50 
Texas y 43, 978. 13 
West Virginia 5 24, 771. 75 





Present market prices indicate losses in substantially greater amounts. 

In this brief period of less than 1 year up to February 18, 1957, these 6 “boiler- 
rooms” sold securities now worth only 47 cents for each dollar invested. 

Mr. O’Hara. The term “boilerroom” is an old term, going back to 
the late twenties and earlier thirties, where they had their places 
where the fast-talking birds operated, and certainly in the early 
thirties, before the SEC was established, they were outright gyp 
artists. Stocks were sold and they took their money, and they either 
didn’t get anything or they sold worthless stocks. 

Isn’t that es history of the old boilerroom operation ? 

Mr. Sarcent. May I answer that ? 

We refer to ‘the boilerroom now, where you have got such high 
pressure like the din and noise that c omes out of the boilerroom. That 
is just a symbolism. But from the point of view of what they are 
doing now, they are taking stock which is what we might call freed 
up, because it has been taken and gotten into the public hands througli 
either an exemption under section 41, a private offer, or through our 
own rule 133, from mergers or consolidations which we found, or said 
in the past, over the past 20 years, do not constitute sales. They take 
this stock and sell it pursuant to letters written by attorneys saying, 
“This stock does not have to be registered,” and the result is, you get 
a lot of this stuff in the public hands without the basic disclosures 
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required by section 5 of the 1933 act, when, had the disclosures been 
made, much of the stock would not have been sold. 

Mr. Armstrone. If you would yield to me. 

Mr. Sarcent. Certainly. 

Mr. Armstrone. One of the things that has been shocking to us is 
that boilerroom sales have been made in some listed securities. 

Mr. O’Hara. I may inquire if you feel that we need additional legis- 
lation to cover this practice that has been going on. 

Mr. ArmstronG. We are coming forward, Mr. O’Hara, with some 
legislative suggestions which we hope will be helpful. We are also 
taking administrative steps to tighten up on the administration; as 
Commissioner S: urgent mentioned, one of the difficulties is that attor- 
neys have been giving these opinions indicating that the stock is free, 
free from registration. We think that private offering exemption has 
been very greatly : abused. We don’t find out about it until afterward, 
because there is no notification, no filing provision with the Commis- 
sion, and we don’t find out about it, except in an occasional happen- 
stance case, until afterward, until after the public has been hurt. 

Mr. O’Hara. Coming back to what Mr. Bennett remembers was the 
view on the subject several years ago, I was very impressed with it, 
the nonexempt securities — 

Mr. Armstronc. We are not talking about the 3 (b) exemptions. 
We are talking about the private offering exemptions, the exemptions 
flowing from the no-sale rule. 

Mr. Benner. Mr. Chairman. 

‘The CuHarrman. Mr. Bennett. 

Mr. Bennerr. The so-called Heller Subcommittee of this commit- 
tee in the 82d Congress studied the problem of what happened to pri- 
vate offerings after they were exempted, and whether there was need 
for further control in the public interest. As I recall it, the Com- 
mission at that time was opposed to any further legislative action 
which would require further control over these so-called private 
offerings. 

Is that true / 

Mr. Armstrone. I believe that to be true, but I have not read 
the record of 1952, those hearings, in quite a while. I am sure what 
you say 1s correct. 

Mr. Sprincer. Will the gentleman yield ? 

Mr. Benner. Just a minute. As far as I know, the gentleman 
from New York, the regional director, has suggested what seems to 
be a very serious problem that has been going on for some time, 
and as far as I know, the Commission has never suggested to this 
committee the need for legislative action to help correct that kind 
of fraud. 

Mr. Armsrrona. Let’s take it in two bites, Mr. Bennett: On the 
private offering exemption, certainly the bar has got to have some 
responsibility in the matter. After all, there have been reports 
of the congressional committees, there was a report which this com- 
mittee adopted in 1954, referring to 25 offerees. The Supreme Court 
decision in the Ralston Purina case raised some other qualifications 
or standards that might be applied in determining whether an offer- 
ing was public and subject to registration, or nonpublic and hence 
exempt. 
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Now, I am not prepared to say that the bar has been particularly 
careful about it. And where we are dealing with a boilerroom prob- 
lem, we are also dealing in the area of fraud, where criminal action 
is appropriate. 

Now, on the other side of it, the no-sale rule, which is the rule 

that was adopted by the Commission in 1935, dropped out in 1947, 
readopted in 1951, that also has been very badly abused in connec- 
tion with these boilerroom transactions, because that rule provides 
that where two corporations merge or where there is a reclassifica- 
tion of securities of some kind, new securities resulting from the 
merger or the reclassification, or a transfer of assets, are not a sale, 
as that term is defined in section 2 (3) of the Securities Act, and 
therefore are exempt from registration. 

We found cases where a company will go through 4 or 5 merger 
transactions, companies which may have no assets, but into which, 
say, some oil lease is put, or something of the sort. Those essentially 
are fraudulent transactions, in my opinion, and I think there is 
plenty of authority under the antifraud provisions to prosecute. 

In a typical case, of course, the lawyers are not going to give 
opinions on those subjects. 

Mr. Sprincer. There was a division last year over how far you 
were going in the hearings before the Commission. I think the com- 
mittee did back the recommendation found on page 12 of the report, 
and this would have enlarged the civil liability of persons responi- 
ble for misrepresentations or fraud in connection with this exempt 
offering, but it would not have made the civil liability applicable 
to all persons associated with an offering, and that was the device the 
committee was interested in last year. I rather supported Mr. Klein’s 
position, which amended our position, so to speak. I didn’t think 
everybody ought to be prosecuted who was associated with an offering, 
but all those people who had knowledge or had anything to do with 
the misrepresentation of an issue. 

Now, is that a recommendation of the Commission, substantially in 
support of Mr. Klein’s position ? 

Mr. Armstrona. That is correct. 

The CuarrmMan. I might inquire if we are talking about the same 
thing. As I understand we are talking about private offerings and 
you were questioning about that; is that right? 

Mr. Bennett. Yes. 

The Cuarrman. As I understand, Mr. Springer, you probably were 
talking about small offerings. 

Mr. Srrincer. Small offerings. That is what I understood. 

Mr. Armsrrone. The 3 (b) exemption is what Congressman 
Springer was speaking about. 

The Cuarrman. They are two different things. 

Mr. Armsrrona. We were talking about the abuses of private offer- 
ings, and the abuses of the no-sale rule. And as to abuses under the 
whntew offering it has no limitation in respect to the amount involved, 
vecause section 4-1 of the act provides for registration when there is 
an offering to the public and the question there is how many people 
constitute the public. 

And for the no-sale rule, it provides that where securities result 
from the merger—a particular type of merger—I won’t give you the 
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technical language—that does not constitute a sale, as the word “sale” 
is defined in the act, and therefore it isn’t subject to any of the registra- 
tion requirements of the act. 

But that is where this very great abuse has occurred. 

But I would like to emphasize, Mr. Springer, that we did support 
Mr. Klein’s position, rather than Mr. Bennett’s position because we 
felt that if the section 11 liability were imposed on all persons asso- 
ciated with an exempt offering because of the $300,000 or less, it is 
under that that would have the indirect effect of forcing registration 
of all of those small issues. 

And again I would emphasize that it is the congressional decision, 
of course, not ours, but our recommendation was an intermediate posi- 
tion between the liabilities that the statute now contains and the 
full section 11 liability which is very much more drastic. 

I think the reason for it is this, the section 11 liability which applies 
to the registering of the offering, imposes civil liability on officers and 
directors, whether or not they knew of the statements that were made 
in the documents. And that is a very drastic remedy. 

Certainly, if the man signs the document or is aware that the docu- 
ment has been signed, and his name is on it, then civil liability is 
appropriate. 

But I suppose it is fair to say in many cases it does not carry the 
signature. It isn’t required under our rules to carry the signature of 
all of the Directors, for example, or even the majority of them. 

And we felt if you are going to put that section 11 liability on it, 
it would have the effect of ‘driving the exemption out of business. 

Mr. Moutper. What are the rules 

Mr. ArmsrronG. Excuse me for just a minute. I want to add one 
clause to what I just said. 

And that there is adequate investment protection under regulation 
A as it was in effect from 1953 on and, particularly, as in effect from 
the July 1956 position. 

Mr. Moviper. Do you have any information of the approximate 
number of boiler rooms operating in the country ? 

Mr. Armstrronc. We do have some ideas on that. And I would like 
to ask Mr. Moran to answer the question. 

Mr. Moran. My name is William Moran, assistant regional admin- 
istrator of the New York office. And I have been with the Commission 
since 1938. 

I would like to add, before I answer the Congressman’s question, 
that I am particularly pleased to be here today because in 1938 I was 
working with the then member of this committee, Martin J. Kennedy 
of New York who has since passed on. 

Our routine investigation in our office in New York would tend to 
indicate that there are about 50 houses operating in the city and State 
of New York, of which I would characterize about 20 as the high 
pressure boiler room operators and the remaining 30 I would char- 
acterize as fringe operators. 

These houses have only come into existence and prominence within 
the last 6, 8, 9 months or a year, because you will note that of the 20 
houses we have under active autellianes at the present time their 
registrations as broker dealers became effective December of 1955, 
January of 1956, and February of 1956. 
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On about July or August of 1956, after some surveys, we realized 
in New York and furnished the information to the Commission, that 
we had a problem on our hands. And toward that end we designed 
an investigative program in an attempt to combat what has turned 
out to be a real serious problem. 

I believe one of the Congressmen, Mr. O’Hara, before talked about 
the early twenties and boiler rooms. And there is one distinction to 
be drawn between the boiler room and the bucket shop. 

The bucket shop is an outfit engaged in 100-percent transaction 
where you never got anything. 

The boiler shop, on the other hand, high pressure outfits, sell you 
a legitimate security. Sometimes they are traded on our national 
security exchanges or recognized over the counter securities. You 
actually receive the security. 

But the high pressure measures which have been used to induce the 
people to buy violates the antifraudulent provisions of the Security 
Act, particul: rly section 17 of that act. 

Now, recognizing this evil that has grown up in the last year, we in 
New York, with the approval and direction of the C ‘ommission, or- 
ganized a team of what we call task forces which was composed usually 
of a lawyer, a securities investigator, a broker-dealer inspector, pos- 
sibly a junior attorney. 

It started in August of 1956 and we descended upon these houses in 
force. And we found some very startling and shocking things. 

First of all, we found that in about 10 of these houses they had 
roughly 500 salesmen. Very few of these salesmen had their origin 
in the State of New York. They were imported from all over the 
country for the purpose of doing a high-pressure job in selling secu- 
rities to the American public through the grossest type of misrepre- 
sentation that you gentlemen ever heard of. 

T will read some of them to you if you have the time, that would 
make your hair curl as to what they were doing. 

Mr. Movutper. How much of your requested budget increase is de- 
voted toward or intended to be devoted toward cleaning of these so- 

called boiler shops? 

Mr. Armstrong. Let us answer that, Mr. Moulder, by taking a look 
over here at our broker-dealer inspection programs in relation to the 
registered broker-dealers. 

‘The Caamman. Would you permit an interruption ? 

Mr. Armstrone. Yes, sir. 

The CuarrMan. We will go off the record. 

(Off the record.) 

Mr. Armstrone. I believe I can answer Mr. Moulder’s question and 
get on to the next big subject, Mr. Chairman, very quickly. 

The CHarrman. Yes. 

Mr. Armstrong. I cannot actually pinpoint the number of em- 
ployees devoted to the boilerroom proposition. Obviously, right now 
a large number of our people in New York are working on it. 

We have also got people working on it all over the country in the 
field, interviewing witnesses. 

However, you cannot pinpoint it, you are dealing with a day-to- 
day enforcement program. 

We have got our staff now working in very close collaboration with 
the Department of Justice, and the United States attorney for the 
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southern district of New York in order to bring along some criminal 
cases. 

The statute provides that the Securities and Exchange Commission 
in the case of a violation of the fraud provision of the act shall refer 
the matter to the United States Attorney General and that means the 
Department of Justice and the United States attorney. 

We have got a lot of people working on it right now. But it is 
entirely conceivable that the number of people that will be wor king 
on it 6 months from now may be less if we are successful in stamping 
it out as we are trying to do. 

I would also like to emphasize so far as we are concerned this is a 
new piece of business. And I had not read the testimony of the 
committee in 1952, the so-called Heller testimony, since the summer 
of 1953. 

I do not remember that this boilerroom situation was mentioned, 
but if it was, fine. In any event, we did not see a recurrence of it 
until 1956. 

I would like to ask Mr. Hart from Chicago to tell us a little bit 
about the impact of this boilerroom problem around the country 
very briefly and then I will move into our broker-dealer inspection 
program. 

Mr. Harr. One of the difficulties with this boilerroom type of 
operation is the matter of getting sufficient evidence. 

And I think I could tr uthfully say at the moment that in the United 
States Midwest regional area we don’t have any boilerrooms. We did 
find efforts to set up branch offices of one of the New York outfits. 
And fortunately or unfortunately—maybe fortunately from the 
standpoint of enforcement of the act—the branch manager had 
record as long as your arm, which we could show. 

And fortified with that information we went over to the office and 
none too politely reminded them of his record and his boss came over 
a few days later who was informed that we were figuratively and liter- 
ally breathing down their necks, if he attem ted to open the boiler- 
room. They were endeavoring to set up a 25 salesmen. 

However, you may have boilerrooms in one part of the country 
and that is something else. 

I am happy to report that we have been able in the last 14 months 
to successfully track down a series of oil royalty salesmen in the Mid- 
west. We have two in Chicago—with stock of about $4 million. 

We were successful in investigating the cases and indicting the 
people involved, and sending them to the penitentiary. 

We had another one in Davenport, Lowa, about $700,000 fraud, which 
we got a conviction on last week. 

We had another one in Milwaukee, Wis., of about $2.5 million, where 
we successfully prosecuted them and sent the son to the penitentiary. 
The father was left out. And last week we had a $3 million one in 
Danville, Ill. 

In an effort to stop the condition, I am happy to report a happy 
ending to that story. Because of the $3 million fraud they made resti- 
tution in order to avoid prosecution | in the case and before the jury 
came in with a guilty verdict, they repaid about $1.5 million. 

sut these things sort of go in cycles. 

Sometimes we have one type of fraud and then another. But the 
boilerroom, perhaps, because of the type of individual that operates 











AGENCY HEARINGS s 


them, they can operate off the cuff. They are in a hotel today and o1 
another scene tomorrow. 

I feel that the Commisison is alerted to the problem. And every 
effort is being expended. And members of the staff of the regional 
offices are shifted from one part of the country to the other to try to 
meet this problem because it is a temporary one. 

Mr. Armsrrona. You might mention what your office did out in 
Salt Lake City. 

Mr. Harr. The uranium question became a problem. We shifted 
about seven investigators out to Salt Lake City to make a thorough 
examination of a crop of new registered companies that had been 
organized and at the conclusion of the investigation, the New York 
office and Chicago office assisted the Denver office. We ended up 
with about 35 percent less dealers in the business after about 8 or 10 
months of concentrated work. 

I feel that we can conscientiously tell the members of this commit- 
tee that we have eliminated the undesirable element out of the secur- 
ity business in that section of the country. 

Mr. Armsrrone. Thank you very much. 

Mr. Moran, do you want to say something ? 

Mr. Moran. Mr. Hart meets that there was an attempt by the 
boilershop that originated in New York. I may report that house is 
now out of business, the one that attempted to set up these subre- 
gional offices out in Mr. Hart’s area. 

Within the last three weeks we found a new registration by a 
broker and dealer. It turned out that the person registering was a 
lawyer who represented this boilershop and a lot of the personnel i in 
the old boilershop, at least, were presently in the new one. We paid 
him a visit very quickly after we found out who they were. 

We descended upon this firm very quickly. And we are going to 
keep after them to make sure that the practices of their predecessors 
are not followed again. 

Mr. Armstrong. Thank you very much. 

Mr. Mack (presiding). You may proceed. 

Mr. Armstrone. Answering Mr. Moulder’s question, of 82 addi- 
tional people requested in our budget estimate for regional offices for 
1948; 29 are requested as securities investigators and 24 as broker- 
dealer inspectors; 10 to process regulation A, 7 to process our brand 
new investment company inspection program, and the balance 
clerical. 

48 percent of our total staff in the Commission is devoted to en- 
forcement work at the present time. 

And our estimate as of April 1, 1941, is 37 percent. I might say 
that I consider the implementation of the enforcement work of the 
Commission to be absolutely imperatively important from the stand- 
point of the proper administration of the Federal Securities laws 
and the proper regulation of the securities markets. 

It is absolutely vital at the present time, because I believe that un- 
less these frauds are stamped out the confidence which the American 
investment companies had built up, had reestablished in their minds 
over the past 20 years to a considerable extent because of the regula- 
tion of the securities industry by the SEC, I believe that confidence 
could be forfeited. 
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And for the first time, as Commissioner Sargent mentioned, we 
are getting into serious losses resulting from frauds of that kind. 

Mr. Bennett. I was going to ask one question. What types of 
securities do you find these boilershop operators selling percentage- 
wise—the number that would be registered, and the “number that 
would be nonregistered ¢ 

Mr. Armstrrone. Mostly unregistered and occasionally registered. 

Mr. Bennett. Securities that were unregistered because of prior 
exemption. 

Mr. Armstrong. I am talking of the 1934 registration. I thought 
you meant registered on the National Securities E xchange. I didn’t 
understand. 

Mr. Bennett. Registered under the 1933 act. 

Mr. Armstrong. I do not have the figures on that. 

Mr. Moran. I do not have any exact figures but speaking now only 
for the New York Regional Office, the large majority of the securi- 
ties that have been sold by the boilershop were not registered under 
the Securities Act of 1933. 

Mr. Armstrone. I think that is emphasized by what T said about 
the use of the private offerings, gentlemen, and the use of the no-sale 
rule. And I would refer you gentlemen 

Mr. Bennett. I do not want to prolong this. I want to get this in- 
formation in the record. 

Mr. Armstrone. We don’t have any percentages, Mr. Bennett. 

Mr. Bennett. Maybe the New York regional man has. 

Mr. Armstrone. We could get some up, perhaps. 

Mr. Bennetr. You say most of them are unregistered ? 

Mr. Moran. Yes, sir. 

Mr. Bennetr. What percentage would be the exempt type of secu- 
rity? 

Mr. Moran. Drawing upon my recollection now, sir, it is my recol- 
lection there were no recul: ation A offerings involved in the boilershop 
activities that I surveyed on behalf of the New York office and by my 
staff. 

Mr. Bennett. They were unregistered securities ? 

Mr. Armstrone. The type of difficulty that we have been involved in 
here, Mr. Bennett, is discussed at pages 1 through 7 of our 22d annual 
report. It is also discussed in a speech which I gave in New York 
which appears in the Congressional Record, February 21, 1957, at page 
2114 through 2117, the type of situation that we see there. 

Insofar as we know, our evaluation does not relate this to the 3 (b) 
problem. 

Mr. O’Hara. Do they include foreign bonds as well ? 

Mr. Armstrone. Beg pardon? 

Mr. O'Hara. Do these boilershop operators try to sell foreign bonds 
as well? 

Mr. Armstronc. Foreign bonds, I believe not. 

Mr. Moran. We have no foreign bonds but we have a fairly strong 
segment of Canadian issues being sold through the boiler room 
operation. 

Mr. Armstrong. The Canadian boiler room problem is a part of 
the overall problem, and I would refer the committee to pages 4 
through 5 and pages 202 through 205 of our annual report for a com- 
prehensive discussion of that problem. 
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Briefly, what has happened is that because of the efforts that we have 
made, the cooperative efforts with the provincial authorities, the 
Provinces of Ontario and Quebec have done a very fine job in at- 
tempting to clean up the boiler room situations in Toronto and Mon- 
treal. But many of those people have moved east or west. 

And we are encountering quite a lot of difficulty in the western part 
of our country, as the result of boiler room operations out of the west- 
tern Provinces in Canada. 

Mr. Bennerr. How much do you estimate the Canadian boiler shop 
operators are swindling American investors ? 

Mr. Armsrrone. | have no way of telling what the total take is, Mr. 
Bennett, because in dealing with fraud nobody files figures with you. 

But certainly there are many millions of dollars that are taken. 
And as we mention in our annual report, one protection that we have 
atte mpted to afford—and., this is on page 3 of the report, is for the 
Commissioners to get out around the country, to talk to the press, to 
talk on television and on radio, and warning the people against it, be- 
cause there is no way in the world that I know of that a Government 
agency can listen in on telephone calls. 

You don’t know when the tele ‘phone eall is going to be made. No 
way you can finds out in advance. There is no way you can censor 
the mail that comes over. 

And we had a very comprehensive public information program to 
warn the public about it. And we think tremendously aided by the 
press and the radio and the television news media on that. 

Also, we have been attempting to discuss the matter on a very active 
basis with all of the Canadian officials involved both at the Federal 
Canadian level and at the provincial Canadian level. 

[ was going, at this point, in reference to the Canadian problem, 
to ask Commissioner Hastings to tell about that. He was the “blue 
sky” Administrator of the State of Arizona before he was appointed 
to the Commission. 

But unfortunately, because of the damp climate along down the 
Potomac where he lives, is not as good as the climate in Phoenix, and 
he informed me this morning that he has no voice. 

But the point is that as our alumnus from the State Securities 
Administrator’s career, he has been our point of contact with the 
National Association of Securities Administrators which includes the 
Canadian officials. 

We have had conferences with them and are constantly dealing with 
them, and I believe have excellent cooperation from them. 

I believe there is an attitude on the part of the Canadian officials 
which is favorable towards helping us on the problem. 

Mr. Bennerr. Can you state the amount of fraud, dollarwise, and 
vhether it has increased as to Canadian operations 4 

Mr. Armsrrona. We felt, Mr. Bennett, and again without statistics 
but merely on the basis of information that we can acquire from com- 
plaints and what we find out about it that it has diminished very 
considerably, indeed was almost at an end, particularly after the 
enactment of the Quebec Act in 1955 and the establishment of the 
(Juebee Commission. 

Then, however, later on we saw a resurgence of the boiler room 


movement. There was a period of about 6 months when we were very 
encouraged about it. 
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But we have seen the thing go east and go west. 

Just to give you an example, there was a boiler room operation from 
New Brunswick, I believe it was, into Spartanburg—$15,000 taken 
out of that town in 2 weeks. That hurts. 

And we have seen a lot of it out West. 

(Off-the-record discussion. ) 

Mr. ArmstronG. The next chart which we have, Mr. Chairman and 
gentlemen, is a chart showing the broker-dealer inspection program. 

We have authority under the Securities Exchange Act of 1934 to 
inspect broker-dealers to determine whether or not they are complying 
with the statutes which are designed to protect the public. 

That inspection power was exercised on the basis of inspection 
periodically, not more frequently than about 314 or 4 years on the 
average over the country. 

Beginning in 1953, when the annual number of inspections made 
by the Commission had been reduced over a 2-year period because of 
the reduction in staff, from 900 to 700, we felt that that inspection 
program should be drastically increased. 

And we recommended to the Congress in connection with our 1956 
appropriation that we be given a staff which could make i inspections 
on the average of once every 3 years. 

In connection with our 1957 appropriation once every 214 years 

And in connection with our 1958 budget estimate that we just this 
week submitted once every 2 years. 

We have been bringing the number of inspections up, so that in 
1956 we have accomplis shed 950 —— tions which I[ think is a fine ree- 
ord. We expect to accomplish 1,300 inspections this year. 

But our budget request would indicate about 2,050 inspections in 
1958. 

In the meantime, the number of registered broker dealers has been 
drastically increasing and although we estimated an increase we did 
not anticipate the great increases that there would be. 

For example, back in 1951, 1952, there were less than 4,000 registered 
broker dealers. In 1955, the number increased across the 4,200 mark, 
and then it really took off. So that in 1956 we had over 4,600 reg- 
istered broker dealers. 

And we estimate that the number may trend on up toward 5,000. 

Mr. Loomis, can you give me the number of broker dealers as of 
today ? 

Mr. Loomis. The latest figure we have on that—it takes a little time 
to count them—as of January 31, 1957, when we had 4,686 registered 
broker dealers. 

Mr. Armstrone. Thank you. 

Again we have overlaid the number of SEC employees authorized 
and indicated to you the adverse trend against the job that has to be 
done in broker-dealer inspections. 

We are not the only agency that makes inspections. And just as a 
matter of practicality we do not often inspect New York Stock Ex- 
change member firms. The stock exchange has an annual audit and 
surpr ise audits of its members. 

And we felt in absence of a complaint about a member firm we would 
do better to devote our inspection to some of the new people that are 
coming into the business and some of the people where we are more 
likely to run into trouble. 
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Mr. Hart mentioned the very intensive broker-dealer inspection pro- 
gram which we have had during the past year in the Denver region as 
the result of which we have gotten control of that situation out in the 
mountain area. 

This chart is a chart showing in the background the bars, the ap- 
propriations for the Commission staff, and against it the red line se- 
curities registered with the Commission showing the tremendous up- 
ward trend. 

And again the yellow line showing the number of employees au- 
thorized. 

Then I think I would like to call on Mr. Loomis to give further 
statistics on the enforcement actions, broker-dealer revocation cases, 
and injunctive actions which have resulted from the enforcement work 
in the field. 

Mr. Loomis. Division is in overall charge of the work of the regional 
offices. He has the enforcement branch which is headed by Walter 
Holden, who is not here today, the Assistant Director. 

I would like to have him give you figures to show the job we are 
doing. 

Mr. Avery. Can these charts be made a part of the record? 

Mr. Armstronc. They could be but most of them are contained in 
the annual report. 

Mr. Avery. I could not find most of them. 

Mr. Armsrrone. Right at the beginning, sir, Roman numeral 
XIV—right at the beginning. But we would be delighted to produce 
the charts that are not in the annual report and also include them in 
the record. I think it would be very helpful, Mr. Avery. 

The Carman. Can this be made briefly ? 

Mr. Armsrrona. Yes. 

Mr. Loomis. I will make it very brief because the figures are fairly 
few. The principal types of enforcement action which the Com- 
mission can take as a result of a violation found at the culmination of 
an investigat ion are three. 

First, to seek an injunction in the Federal courts to stop the violation. 

Second, if the person involved is registered with the Commission 
as a broker dealer, to take proceedings to revoke the registration or to 
deny his registration if he is an applicant. 

Third, where the violations are of a criminal nature to refer it to 
the Attorney General for prosecution. 

Taking the first the injunctive actions, during the period of 6 
months ending December 31, 34 complaints have been filed, 40 actions 
were authorized. 

During the month of January alone, we had seven complaints filed. 
Those figures which add up to 41, for the 7 months compare with 33 
for the entire fiscal year 1956. 

With respect to administrative proceedings to revoke or deny 
registration of broker dealers, we have commenced 37 proceedings in 
the 7 months, as compared with 45 during the entire previous fiscal 
year. 

Under our organization, criminal prosecutions fall under the juris- 
diction of the General Counsel and accordingly, if permitted, I would 
like to have him report on those. 

Mr. Armstrronc. Thank you. 
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Mr. Meeker. I would like to observe first that as of the first of the 
year, it appears approximately 45 investigative matters under consid- 

ration by our regional office may lead ultimately to criminal action by 
ths Department of Justice. 

To give you an idea what has happened since July 1, 1956, since that 
time we have had 12 indictments returned, against 36 people. 

We have had seven cases which have been tried to conclusion and 
in which convictions have resulted. Conviction against 13 persons. 

We have had three criminal contempt cases referred to the Depart- 
ment of Justice. And up to this date from July 1, 1956, we have 
referred 16 cases to the Department of Justice for prosecution. 

I should like to add that in the prior fiscal year we referred a total 
of 17. 

So that the committee will observe there is an increase in the num- 
ber of these matters being referred for prosecution. 

We are reviewing additional reports and if the Commission decides 
to refer those cases to the Department of Justice, as of early March 
and mid-March, we will have a total of 20. 

Mr. Armsrrone. Thank you, Mr. Meeker. Mr. Chairman, in 
response to the inquiry of Mr. Avery, I now have copies which could be 
inserted in the record of all of the charts to which I have referred on 
the board. 

The Cuarrman. Let them be inserted in the record at this point. 

(The charts appear on pp. 93-103.) 

Mr. Armstrone. Thank you. 

We have not touched upon the work of the Division of Corporate 
Regulation except very briefly at the beginning. They assist the 
Commission in administering the Public Holding Company Act. 

Mr. Bennett. I havea question or two. 

Mr. Armstrone. We are delighted to answer the questions. 

Mr. Bennett. I would like to ask you to explain something more 
about your accelerated work in the field of broker-dealer examinations, 
which I consider one of the most important functions of the Com- 
mission. 

Do you require now a broker dealer to submit a statement from a 
certified public account: unt 2 

Mr. Loomis. We require each broker dealer to submit annually a 
financial statement. 

Speaking generally, it has to be certified if that broker dealer makes 
a practice of holding customers’ funds or securities. 

The Commission is now actively considering possible revisions of 
that requirement and I am working on it with the Chief Accountant 
at this time. 

Mr. Bennett. I think that isa very important thing. 

Mr. Armstronc. That answer is not complete vet. 

Mr. Bennett. The Commission for a long time has had its attention 
called to the seriousness of this problem. We had a few years ago 
a condition of very severe fraud because just a simple financial state- 
ment was filed which misled investors. And so far as I can tell none 
is required now. 

Mr. Armstrone. Mr. Bennett, would you permit us to complete the 
answer to the question / 
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T would like to have our Chief Accountant discuss it with you, what 
he has been doing with the American Institute of Accountants on this 
subject, and the manual that has been gotten up to aid the accounting 
profession. 

Mr. Barr. During the past few years the Chief Accountant’s Office 
of the Commission has worked with a special committee of the Ameri- 
can Institute of Accounts on a program of audits for broker dealers 
as a guide to accountants. 

Tt is an area in which many accountants have had very little ex- 
perience. That bulletin, a publication of the American institute, wa 

ublished at the end of last year. And we are now working, as Mr. 
soomis said, on revisions of our certification requirements and hope 
that this bulletin will assist the accountants in doing a better job than 
they have done in the past. 

Mr. Armstronc. Thank you. 

Mr. Bennett. Is that the answer? 

Mr. Armstrone. Yes. 

Mr. Bennerr. Would it not be better if the Commission would re- 
quire a certified audit of all broker dealers, particularly those who 
have customer accounts? 

Mr. Armstrone. We do for those. Where there is customer credit 
balances it is required, as Mr. Loomis stated. 

Mr. Benner. When was that requirement made? 

Mr. Loomis. That has been in for a number of years. It required 
such a statement must be certified if he, the broker, or the dealer, has 
made a practice of extending credit in any form to customers. 

And as Mr. Barr pointed out there has been a problem in getting the 
accounting procedures for auditing broker dealers established so that 
we can make a requirement that the audit is to be conducted in accord- 
ance with generally accepted accounting principles. 

Now that basic work has been done. We are in a position where 
we will be able to require certified audits in practically all cases. 

T think that will be brough forward. 

It might be mentioned in this connection that, in addition to the 
requirement of financial reports from broker dealers annually, it is 
our practice. that each of our broker dealer inspectors, when he 
visits the office of a broker dealer firm, ascertains and analyzes the 
financial condition of that firm, to determine whether they are in com- 
pliance with the Commission’s net capital rule which in 1955 was 
strengthened in various respects to increases the margin of safety 
provided thereby. 

The regional offices can and on frequent occasions de require broker 
dealers whose financial condition is in any way questionable to furnish 
financial statements as often as monthly. 

And in addition the Commission has a bookeeping rule which re- 
quires the maintenance of adequate books and records and accounts 
by broker dealers. 

In collaboration with the National Association of Securities Deal- 
ers and others, there have been worked out accounting systems which 
broker dealers can and do use in order to comply with our rules and to 
make it possible for our inspector when he visits the office to ascertain 
the financial condition of the company. 
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It is sometimes difficult, of course, to detect embezzlement or crimes 
of that kind in any type of financial statement, but other than that we 
do keep a very careful eye on them. 

Mr. Armstrrone. Thank you. 

I would like to mention one other thing that we have been doing 
in that connection, Mr. Bennett. We consider this net capital rule— 
and if I may I should like to offer the 1955 amendment of the rule for 
the record. 

The Caarrman. That may be done. 

(The rule amendment is as follows:) 


SEC AMENDS BROKER-DEALER NET CAPITAL RULE 


Chairman Ralph H. Demmler of the Securities and Exchange Commission 
today announced the adoption by the Commission of measures designed to 
further strengthen the financial responsibility of brokers and dealers. 

“Our action,” Chairman Demmler commented, “is not to be construed in any 
way as an indication that the financial position of broker-dealer firms may be 
unsound. It recognizes, however, that financial stability on the part of a firm 
is important to its customers. The net capital position of a firm should at all 
times be such that its ability to meet obligations will not be seriously impaired 
by an extended credit position or by sharp market swings. 

“Since a reexamination by the Commission indicated the desirability of addi- 
tional safeguards against capital impairment, the Commission concluded that 
the rule should be revised. At the same time, we have modified the rule in 
certain other respects where it appeared unnecessarily restrictive. Present 
market conditions are such that any readjustments necessitated by the rule 
should not be difficult of accomplishment; and the revision has been made effec- 
tive as of May 20, 1955, in order to provide reasonable time and opportunity to 
make such readjustments. The effect of the rule should be to provide increased 
protection for investors without unduly restricting a firm’s freedom of action 
in the conduct of its securities business.” 

The Commission’s action takes the form of an amendment to its net capital 
rule (Rule X-—15C3-1) under the Securities Exchange Act of 1934, which defines 
the terms “aggregate indebtedness” and “net capital.” No broker or dealer 
subject to the rule shall permit his aggregate indebtedness to all other persons 
to exceed 2000 percent of his net capital, or $20 of indebtedness for each $1 of 
capital. The principal change in the rule has to do with computation of net 
eapital. Heretofore, in the computation of net capital, there was deducted 
10 percent of the market value of securities which form a part of the firm’s 
eapital. In the amended rule, this percentage deduction has been increased, as 
follows: 

5 percent in the case of undefaulted debt securities having a fixed in- 
terest rate and maturity date, unless such securities are selling at a dis- 
count of more than 5 percent, in which case the deduction would be de- 
termine acording to a specified formula, 

20 percent in the case of cumulative nonconvertible first preferred stock 
not in arrears as to dividends. 

30 percent in the case of all other securities. 

The 30 percent deduction would also be applied to certain commodity future 
contracts, whether long or short, and to positions in open contractual commit- 
ments. 

While the amended rule thus requires an increased percentage deduction of 
the market value of securities held in determining net capital, it also specifies 
certain additional types of indebtedness which may be excluded from the com- 
putation of “aggregate indebtedness” for purposes of the rule. Principal among 
these is indebtedness adequately collateralized by securities owned by the firm, 
as well as indebtedness subordinated to the claims of general creditors pursuant 
to a satisfactory subordination agreement. Such subordinated indebtedness 
may be treated as capital. 

90960—57 8 
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ADOPTION OF AMENDMENTS TO RULE X-15C3-1 UNDER THE SECURITIES EXCHANGE 
Act oF 1934 


PURPOSE OF AMENDMENTS 


On January 31, 1955, the Commission published a proposal to amend para- 
graph (c) of its Rule X-15C3-1 and invited all interested persons to comment 
thereon. The Commission has considered the comments and suggestions received 
and has adopted the amendments in the form set forth below. 

Rule X—15C3-1 provides that no broker or dealer shall permit his aggregate 
indebtedness to all other persons to exceed 2,000 percent of his net capital. Gen- 
erally speaking, paragraph (b) exempts from the rule brokers and dealers who 
do not extend credit to, or carry money or securities for, customers, and those who 
are members of specified national securities exchanges. Paragraph (c) defines 
“aggregate indebtedness,” “net capital,” and certain other terms used in the rule. 

Before the rule was amended it provided that, in the computation of “net 
capital,” there should be deducted 10 percent of the market value of securities 
which form a part of the capital of the broker or dealer. As amended, this per- 
centage deduction has been increased as follows: 20 percent in the case of cumu- 
lative nonconvertible first preferred stock not in arrears as to dividends; 5 per- 
cent in the case of undefaulted debt securities having a fixed interest rate and 
maturity date, unless such securities are selling at a discount of more than 5 
percent, in which case the deduction would be determined according to a specified 
formula ; and 30 percent in the case of all other securities. The 30-percent deduc- 
tion would also be applied to certain commodity future contracts, whether long 
or short, and to positions in open contractual commitments. 

The amendments also specifies certain additional types of indebtedness which 
may be excluded when computing “aggregate indebtedness” for purposes of the 
rule. It also defines a “satisfactory subordination agreement” and permits 
indebtedness under such an agreement to be excluded in computing “aggregate 
indebtedness” and to be treated as a part of capital in determining “net capital.” 
Certain other provisions of paragraph (c) have also been clarified. 

In order to give brokers and dealers subject to the rule an opportunity to 
reexamine their capital position and, where necessary, to make adjustments to 
bring themselves into compliance, the Commission has not made the rule effective 
until May 20, 1955. 

STATUTORY BASIS 


The Securities and Exchange Commission, acting pursuant to the provisions of 
the Securities Exchange Act of 1934, particularly sections 3 (b), 15 (c) (3), and 
23 (a) thereof, and deeming such action necessary and appropriate in the public 
interest and for the protection of investors, and necessary to carry out its func- 
tions under the act, hereby amends paragraph (c) of rule X-15C3-—1 to read as 
stated below. 
| TEXT OF PARAGRAPH (C) AS AMENDED 


“(c) Definitions.—For the purpose of this rule: 

“(1) The term ‘aggregate indebtedness’ shall be deemed to mean the total 
money liabilities of a broker or dealer arising in connection with any transaction 
whatsoever, including, among other things, money borrowed; money payable 
against securities loaned and securities ‘failed to receive’; the market value of 
securities borrowed (except for delivery against customers’ sales) to the extent 
to which no equivalent value is paid or credited ; customers’ free credit balances: 
credit balances in customers’ accounts having short positions in securities, and 
equities in customers’ commodities futures accounts, but excluding 

“(A) indebtedness adequately collateralized, as hereinafter defined, by 
securities or spot commodities owned by the broker or dealer ; 

“(B) indebtedness to other brokers or dealers adequately collateralized, 
as hereinafter defined, by securities or spot commodities owned by the broker 
or dealer ; 

“(C) amounts payable against securities loaned which securities are 
owned by the broker or dealer: 

“(D) amounts payable against securities failed to receive which securities 
ie ——— for the account of, and have not been sold by, the broker 
or dealer ; 


“(E) indebtedness adequately collateralized, as hereinafter defined, by 
exempted securities ; 
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“(F) amounts segregated in accordance with the Commodity Exchange 
Act and the rules and regulations thereunder ; 

“(G) fixed liabilities adequately secured by real estate or any other asset 
which is not included in the computation of ‘net capital’ under this rule; 

“(H) liabilities on open contractual commitments ; 

“(T) indebtedness subordinated to the claims of general creditors pur- 
suant to a satisfactory subordination agreement, as hereinafter defined ; 

“(2) The term ‘net capital’ shall be deemed to mean the net worth of a 
broker or dealer (that is, the excess of total assets over total liabilities), ad- 
justed by— 

“(A) adding unrealized profits (or deducting unrealized losses) in the 
accounts of the broker or dealer and, if such broker or dealer is a partner- 
ship, adding equities (or deducting deficits) in accounts of partners, as 
hereinafter defined ; 

“(B) deducting fixed assets and assets which cannot be readily converted 
into cash (less any indebtedness secured thereby) including, among other 
things, real estate; furniture and fixtures; exchange memberships; prepaid 
rent, insurance and expenses; goodwill; organization expenses; all un- 
secured advances and loans; customers’ unsecured notes and accounts; and 
deficits in customers’ accounts, except in bona fide cash accounts within 
the meaning of section 4 (c) of regulation T of the Board of Governors of 
the Federal Reserve System ; 

“(C) deducting the percentages specified below of the market value of all 
securities, long and short (except exempted securities) in the capital, pro- 
prietary and other accounts of the broker or dealer, including securities 
loaned to the broker or dealer pursuant to a satisfactory subordination 
agreement, as hereinafter defined, and if such broker or dealer is a partner- 
ship, in the accounts of partners, as hereinafter defined : 

“(i) in the case of nonconvertible debt securities having a fixed in- 
terest rate and a fixed maturity date which are not in default, if the 
market value is not more than 5 percent below the face value, the 
deduction shall be 5 percent of such market value; if the market value 
is more than 5 percent but not more than 30 percent below the face 
value, the deduction shall be a percentage of market vaue, equal to the 
percentage by which the market value is below the face value; and if 
the market value is 30 percent or more below the face value, such de- 
duction shall be 30 percent ; 

“(ii) in the case of cumulative, nonconvertible preferred stock rank- 
ing prior to all other classes of stock of the same issuer, which is not 
in arrears as to dividends, the deduction shall be 20 percent; 

“(iii) on all other securities, the deduction shall be 30 percent; 

Provided, however, That such deduction need not be made in the case of (i) 
a security which is convertible into or exchangeable for other securities within 
a period of 30 days, subject to no conditions other than the payment of money, 
and the other securities into which such security is convertible, or for which 
it is exchangeable, are short in the accounts of such broker or dealer or partner, 
or (ii) a security which has been called for redemption and which is re- 
deemable within 90 days. 

“(D) deducting 30 percent of the market value of all ‘long’ and all ‘short’ 
future commodity contracts (other than those contracts representing 
spreads or straddles in the same commodity and those contracts offsetting 
or hedging any ‘spot’ commodity positions) carried in the capital, pro- 
prietary, or other accounts of the broker or dealer and, if such broker or 
dealer is a partnership, in the accounts of partners as hereinafter defined; 

“(E) deducting, in the case of a broker or dealer who has open contrac- 
tual commitments, the respective percentages specified in subparagraph (C) 
above of the value (which shall be the market value whenever there is a 
market) of each net long and each net short position contemplated by any 
existing contractual commitment in the capital, proprietary, and other ac- 
counts of the broker or dealer and, if such broker or dealer is a partnership, 
in accounts of partners, as hereinafter defined: Provided, however, That 
this deduction shall not apply to exempted securities, and that the deduction 
with respect to any individual commitment shall be reduced by the unreal- 
ized profit, in an amount not greater than the percentage deduction pro- 
vided for in subparagraph (C), (or increased by the unrealized loss) in 
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such commitment; and that in no event shall an unrealized profit on any 
closed transactions operate to increase net capital ; 

“(F) excluding liabilities of the broker or dealer which are subordinated 
to the claims of general creditors pursuant to a satisfactory subordination 
agreement as herein defined ; and 

“(G) deducting, in the case of a broker or dealer who is a sole proprietor, 
the excess of (i) liabilities which have not been incurred in the course of 
business as a broker or dealer over (ii) assets not used in the business. 

“(3) The term ‘exempted securities’ shall mean those securities specifically 
defined as exempted securities in section 3 (a) of the Securities Exchange Act 
of 1934; 

“(4) The term ‘accounts of partners,’ where the broker or dealer is a part- 
nership, shall mean accounts of partners who have agreed in writing that the 
equity in such accounts maintained with such partnership shall be included as 
partnership property ; 

“(5) The term ‘contractual commitments’ shall include underwriting, when- 
issued, when-distributed, and delayed delivery contracts, endorsement of puts 
and calls, commitments in foreign currencies, and spot (cash) commodities 
contracts, but shall not include uncleared regular way purchases and sales of 
securities and contracts in commodities futures; a series of contracts of pur- 

| chase or sale of the same security conditioned, if at all, only upon issuance may 
. be treated as an individual commitment ; 

“(6) Indebtedness shall be deemed to be ‘adequately collateralized’ within 
the meaning of this rule, when the difference between the amount of the in- 
debtedness and the market value of the collateral is sufficient to make the loan 
acceptable as a fully secured loan to banks regularly making comparable loans 
to brokers or dealers in the community ; 

“(7) The term ‘satisfactory subordination agreement’ shall mean a written 
agreement between the broker or dealer and a lender, which agreement is bind- 

ing and enforceable in accordance with its terms upon the lender, his creditors, 
| heirs, executors, administrators, and assigns, and which agreement satisfies 
all of the following conditions: 

. “(A) It effectively subordinates any right of the lender to demand or 
receive payment or return of the cash or securities loaned to the claims 
of all present and future general creditors of the broker or dealer ; 

“(B) It is not subject to cancellation at the will of either party and 
is for a term of not less than 1 year; 

“(C) It provides that it shall not be terminated, rescinded, or modified 
by mutual consent or otherwise, if the effect thereof would be to make the 
agreement inconsistent with the conditions of this rule, or to reduce the 
net capital of the broker or dealer below the amount required by this 
rule ; 

“(D) It provides that no default in the payment of interest or in the 
performance of any other covenant or condition by the broker or dealer 
shall have the effect of accelerating the maturity of the indebtedness; 

“(E) It provides that any notes or other written instruments evidencing 
the indebtedness shall bear on their face an appropriate legend stating that 
i such notes or instruments are issued subject to the provisions of a sub- 

ordination agreement which shall be adequately referred to and incor- 
porated by reference ; 

“(F) It provides that any securities or other property loaned to the 
broker or dealer pursuant to its provisions may be used and dealt with by 
the broker or dealer as part of his capital and shall be subject to the risks 
of the business. 

“(8) The term ‘customer’ shall mean every person except the broker or 
dealer: Provided, however, That partners who maintain ‘accounts of partners’ 
as herein defined shall not be deemed to be customers insofar as such accounts 
are concerned.” 

This action shall be effective May 20, 1955. 

By the Commission. 


OrvaL L. DuBots. 
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RuLe X-—15C3-1 (Ratio OF AGGREGATE INDEBTEDNESS TO NET CAPITAL) UNDER 
THE SECURITIES EXCHANGE Act oF 1934 


(a) General provision.—No broker or dealer shall permit his aggregate indebt- 
edness to all other persons to exceed 2,000 percent of his net capital. 

(b) Exemptions.—The provisions of this rule shall not apply to— 

(1) Any broker (A) whose securities business is limited to acting as agent for 
the issuer in soliciting subscriptions for securities of such issuer, (B) who prompt- 
ly transmits to the issuer all funds, and promptly delivers to the subscriber all 
securities, received in connection therewith, and (C) who does not otherwise hold 
funds or securities for or owe money or securities to customers. 

(2) Any member of the American Stock Exchange, Boston Stock Exchange, 
Los Angeles Stock Exchange, Midwest Stock Exchange, New York Stock Ex- 
change, Philadelphia-Baltimore Stock Exchange, Pittsburgh Stock Exchange, Salt 
Lake Stock Exchange, or San Francisco Stock Exchange, all of whose rules and 
settled practices are deemed by the Commission to impose requirements more 
comprehensive than the requirements of this rule: Provided, That the exemption 
as to the members of any exchange may be suspended or withdrawn by the Com- 
mission at any time, by sending at least 10 days’ written notice to such exchange, 
if it appears to the Commission necessary or appropriate in the public interest or 
for the protection of investors so to do. 

(¢c) Definitions.—For the purpose of this rule: 

(1) The term “aggregate indebtedness” shall be deemed to mean the total 
money liabilities of a broker or dealer arising in connection with any transaction 
whatsoever, including, among other things: Money borrowed; money payable 
against securities loaned and securities “failed to receive’: the market value of 
securities borrowed (except for delivery against customers’ sales) to the extent 
to which no equivalent value is paid or credited ; customers’ free credit balances ; 
credit balances in customers’ accounts having short positions in securities; and 
equities in customers’ commodities futures accounts ; but excluding 

(A) indebtedness adequately collateralized, as hereinafter defined, by secu- 
rities or spot commodities owned by the broker or dealer ; 

(B) indebtedness to other brokers or dealers adequately collateralized, as 
hereinafter defined, by securities or spot commodities owned by the broker 
or dealer ; 

(C) amounts payable against securities loaned which securities are owned 
by the broker or dealer ; 

(D) amounts payable against securities failed to receive which securities 
were purchased for the account of, and have not been sold by, the broker 
or dealer ; 

(E) indebtedness adequately collateralized, as hereinafter defined, by 
exempted securities ; 

(F) amounts segregated in accordance with the Commodity Exchange Act 
and the rules and regulations thereunder ; 

(G) fixed liabilities adequately secured by real estate or any other asset 
which is not included in the computation of “net capital” under this rule; 

(H) liabilities on open contractual commitments ; 

(I) indebtedness subordinated to the claims of general creditors pursuant 
to a satisfactory subordination agreement, as hereinafter defined ; 

(2) The term “net capital” shall be deemed to mean the net worth of a broker 
or dealer (that is, the excess of total assets over total liabilities), adjusted by 

(A) adding unrealized profits (or deducting unrealized losses) in the 
accounts of the broker or dealer and, if such broker or dealer is a partner- 
ship, adding equities (or deducting deficits) in accounts of partners, as 
hereinafter defined ; 

(B) deducting fixed assets and assets which cannot be readily converted 
into cash (less any indebtedness secured thereby) including, among other 
things, real estate; furniture and fixtures; exchange memberships, prepaid 
rent, insurance, and expenses; goodwill; organization expenses; all unse- 
cured advances and loans; customers’ unsecured notes and accounts: and 
deficits in customers’ accounts, except in bona fide cash accounts within the 
meaning of section 4 (c) of regulation T of the Board of Governors of the 
Federal Reserve System : 

(C) deducting the percentages specified below of the market value of all 
securities, long and short (except exempted securities) in the capital, pro- 
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prietary, and other accounts of the broker or dealer, including securities 
loaned to the broker or dealer pursuant to a satisfactory subordination 
agreement, as hereinafter defined, and if such broker or dealer is a partner- 
ship, in the accounts of partners, as hereinafter defined: 

(i) in the case of nonconvertible debt securities having a fixed inter- 
est rate and a fixed maturity date which are not in default, if the 
market value is not more than 5 percent below the face value, the 
deduction shall be 5 percent of such market value; if the market value 
is more than 5 percent but not more than 30 percent below the face 
value, the deduction shall be a percentage of market value, equal to the 
percentage by which the market value is below the face value; and if 
the market value is 30 percent or more below the face value, such 
deduction shall be 30 percent; 

(ii) in the case of cumulative, nonconvertible preferred stock ranking 
prior to all other classes of stock of the same issuer, which is not in 
arrears as to dividends, the deduction shall be 20 percent; 

(iii) on all other securities, the deduction shall be 30 percent; 

Provided, however, That such deduction need not be made in the case of (i) a 
security which is convertible into or exchangeable for other securities within a 
period of 30 days, subject to no conditions other than the payment of money, 
and the other securities into which such security is convertible, or for which it 
is exchangeable, are short in the accounts of such broker or dealer or partner, 
or (ii) a security which has been called for redemption and which is redeemable 
within 90 days. 

(D) deducting 30 percent of the market value of all long and all short 
future commodity contracts (other than those contracts representing spreads 
or straddles in the same commodity and those contracts offsetting or hedg- 
ing any spot commodity positions) carried in the capital, proprietary, or 
other accounts of the broker or dealer and, if such broker or dealer is a 
partnership, in the accounts of partners as hereinafter defined ; 

(E) deducting, in the case of a broker or dealer who has open con- 
tractual commitments, the respective percentages specified in subparagraph 
(C) above of the value (which shall be the market value whenever there 
is a market) of each net long and each net short position contemplated by 
any existing contractual commitment in the capital, proprietary, and other 
accounts of the broker or dealer and, if such broker or dealer is a partner- 
ship, in accounts of partners, as hereinafter defined: Provided, however, 
That this deduction shall not apply to exempted securities, and that the de- 
duction with respect to any individual commitment shall be reduced by the 
unrealized profit, in an amount not greater than the percentage deduction 
provided for in subparagraph (c) or increased by the unrealized loss), 
in such commitment; and that in no event shall an unrealized profit on any 
closed transactions operate to increase net capital ; 

(F) excluding liabilities of the broker or dealer which are subordinated 
to the claims of general creditors pursuant to a satisfactory subordination 
agreement as herein defined ; and 

(G) deducting, in the case of a broker or dealer who is a sole proprietor, 
the excess of (i) liabilities which have not been incurred in the course of 
business as a broker or dealer over (ii) assets not used in the business. 

(3) The term “exempted securities” shall mean those securities specifically 
defined as exempted securities in section 3 (a) of the Securities Exchange Act 
of 1934; 

(4) The term “accounts of partners,” where the broker or dealer is a partner- 
ship, shall mean accounts of partners who have agreed in writing that the equity 
in such accounts maintained with such partnership shall be included as partner- 
ship property ; 

(5) The term “contractual commitments” shall include underwriting, when- 
issued, when-distributed, and delayed delivery contracts, endorsement of puts and 
calls, commitments in foreign currencies, and spot (cash) commodities contracts, 
but shall not include uncleared regular way purchases and sales of securities and 
contracts in commodities futures; a series of contracts of purchase or sale of the 
same security conditioned, if at all, only upon issuance may be treated as an 
individual commitment; 

(6) Indebtedness shall be deemed to be “adequately collateralized” within the 
meaning of this rule, when the difference between the amount of the indebtedness 
and the market value of the collateral is sufficient to make the loan acceptable as 
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a fully secured loan to banks regularly making comparable loans to brokers or 
dealers in the community; 

(7) The term “satisfactory subordination agreement” shall mean a written 
agreement between the broker or dealer and a lender, which agreement is binding 
and enforceable in accordance with its terms upon the lender, his creditors, heirs, 
executors, administrators, and assigns, and which agreement satisfies all of the 
following conditions: 

(A) it effectively subordinates any right of the lender to demand or re- 
ceive payment or return of the cash or securities loaned to the claims of all 
present and future general creditors of the broker or dealer; 

(B) it is not subject to cancellation at the will of either party and is for 
a term of not less than 1 year; 

(C) it provides that it shall not be terminated, rescinded or modified by 
mutual consent or otherwise, if the effect thereof would be to make the 
agreement inconsistent with the conditions of this rule, or to reduce the net 

capital of the broker or dealer below the amount required by this rule; 

(D) it provides that no default in the payment of interest or in the per- 
formance of any other covenant or condition by the broker or dealer shall 
have the effect of accelerating the maturity of the indebtedness ; 

(E) it provides that any notes or other written instruments evidencing 
the indebtedness shall bear on their face an appropriate legend stating that 
such notes or instruments are issued subject to the provisions of a sub- 
ordination agreement which shall be adequately referred to and incorporated 
by reference; 

(F) it provides that any securities or other property loaned to the broker 
or dealer pursuant to its provisions may be used and dealt with by the broker 
or dealer as part of his capital and shall be subject to the risks of the 
business. 

(8) The term “customer” shall mean every person except the broker or dealer 
Provided, however, That partners who maintain “accounts of partners” as herein 
defined shall not be deemed to be customers insofar as such accounts are 
concerned. 

January 23, 1956. 

Mr. Armstronc. We consider that to be vitally important. And in 
connection with accelerating the registration statements under the 
1933 act, we have recently instituted a policy of requiring a showing 
either from our own files or by the underwriters involved, that the 
assumption of the underwriting commitments involved in that offering 
will not take the broker dealer who is to become an underwriter into 
violation of our net capital rule. 

And once or twice there has been quite a lot of awkwardness because 
firms who were overetended in regard to underwriting commitments 
suddenly had to drop out of the deal, or else get more money into their 
firm. 

We think that has been very helpful and successful in the last 6 
or 8 months. 

Mr. Sprincer. Will you yield? 

Mr. Bennett. Yes. 

Mr. Sprincer. You do not have any authority in the Commission 
to license a dealer; is that correct ? 

Mr. Armstrone. Yes. May I explain what we do have? 

Mr. Sprincer. I want to read this statement : 

The Commission has no authority under the Exchange Act to bar a person 
from regisration, nor is there any educational or financial requirement. 

Mr. Armstrona. I thing it is too broad. We do. 

Mr. Sprincer. That statement is too broad ? 

Mr. Armstronec. We do have authority to bar a person from regis- 
tration if on the filing of the registration—that is, we have what is 
called a denial proceeding in which, if we are able to prove before a 
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hearing examiner and then before the Commission, that the person 
applying for registration has theretofore engaged in a security fraud. 

Mr. Sprincer. That is because of the violation of the law. That 
sounds reasonable but the thing I can’t understand is, the State of 
Illinois would license a beauty parlor, even a blacksmith, under an 
1878 law and you cannot even license people to sell hundreds of mil- 
lions of dollars of securities. 

Mr. Armstrong. That is right. You are absolutely right. There 
is no educational requirement. 

But as far as capital is concerned, there is a net capital rule which, 
briefly speaking, requires that a registered broker dealer have $1 of 
capital for every $20 of indebtedness. 

But our rule specifies the type of assets that will be recognized. We 
have the so-called haircut which was strengthened, which reduces the 
admissibility for valuation purposes under the net capital rule of 
stock by 30 percent of the market value. 

Mr. Sprincer. I am familiar with that. 

Let me put it in one sentence. Would it not be better if this Com- 
mission were authorized to license every broker and dealer operating 
in interstate commerce? Wouldn't that simplify the whole thing? 

Mr. Armsrrone. It depends, Mr. Springer, upon the standards. 
And I do not know whether the Congress would want to impose a 
standard on brokers and dealers, based, for example, on educational 
requirements. 

Mr. Sprincer. We certainly would on financial, I would think. 

Mr. ArmsrroneG. On financial, perhaps. 

Mr. Sprincer. And certainly we would want to investigate the back- 
ground. We could find out a lot of things about these people who are 
applicants. 

Mr. ArmstronG. And incidentally, we maintain in Mr. Loomis’ 
Division a so-called securities violation file which has 60,000 names on 
it and every person that registers as a broker dealer is checked out 
against that file. 

So if there has been a record of securities violation we are in position 
to commence denial proceedings. 

I would also like to say this, Mr. Springer, that the real problem in 
the boilerroom area, the fraud area is not the registration of the 
broker dealer but it is the salesmen. And in that area we do—and I 
agree with you completely—have no authority at all. 

When we went into one of these boilerrooms in New York there was 
a man sitting there at the table with the 10 other fellows beside him 
working the telephones. And we asked him if he had any trouble 
with the law in the last 10 years and he said, “No.” 

And we said, “Where have you been ?” 

He said, “T just got out of Leavenworth where I served a 10-year 
sentence.” 

That isa fact. We have no authority over those people whatsoever. 

Mr. Bennetr. Who dreamed up the ratio of $1 capital for each $20 
of indebtedness. Who dreamed that up? 

Mr. Armstrone. I believe it is in the statute. 

Mr. Loomis. There are two net capital provisions in the statute. 
There is section 8 (b) which is applicable to members of exchanges. 
That is a ratio formula which is approximately the same basically as 
the formula in our rules. 
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In addition. there is section 15 (c) (3) of the act, which gives the 
Commission power to adopt regulations for the protection of investors, 
and to provide safeguards with respect to the financial responsibility 
of brokers and dealers. 

It is largely under that latter section that the Commission’s net 
capital rule is issued, because it permits us to define terms. 

Mr. Bennetr. It would be of benefit then. Do you think $1 capital 
against $20 of indebtedness is a sensible ratio for the public protection ¢ 

Mr. ArmstronG. We are not presently considering recommending to 
the Congress a change in the net capital provisions of the statute 
because, under the rule, particularly with the haircut which we supply, 
we have pretty good control over it. 

Mr. Bennerr. Do you think the ratio of 1 to 20 gives the public 
adequate protection ? 

.Mr. Armsrrone. Standing in and of itself, no. When coupled 
with the rules of the Commission with regard to its administration, it 
is susceptible of being adequate. And I think it is at the present time, 
the rule and the statute taken together. 

The Cuarrman. Are you through with your overall proposition 
now ¢ 

Mr. Armstrona. No, sir. I have two other little matters. Not 
little, but matters which I can mention in little space which I am very 
anxious to get in. 

The Cuairman. Will you please do that? You haven’t gotten to 
what you are recommending with reference to legislative things as yet. 

Mr. Armstrona. No, sir; we have not. 

(Off the record.) 

Mr. Armstronc. We would feel, Mr. Chairman, that the report 
would not be complete did it not contain a reference, however brief, to 
our work under the Holding Company Act and our work under the 
Investment Company Act. 

The Crratrman. I have had some people contacting me about that. 
That is very correct. 

Mr. Armsrrona. In the kit which we furnished to each member of 
the committee this morning, not necessarily for inclusion in the record, 
because it is included in other records, we included a document called 
“Comments of the Commission” on certain bills last year under the 
Holding Company Act, and we believe that that will express our opin- 
ion on that type of legislation. 

It refers particularly to the Pacific Northwest. power legislation, the 
nuclear reactor legislation, revisions of the Holding Company Act 
which were proposed, which we opposed. 

Also, I think it should be emphasized that the continuing jurisdic- 
tion of the Commission over the holding company is very important. 
And I would like to refer the committee to the discussion of that sub- 
ject, particularly the financing and the assets of these companies 
which begins at page 126 of the annual report. 

Beyond that, Mr. Chairman, we remembered that when we were 
here last for this purpose, in 1955, the chairman of the committee 
inquired as to whether the work of the Commission under section 11— 
that was the so-called simplification and integration section—had 
been completed. And we have prepared a memorandum for the com- 
mittee entitled “Present Work of the Commission Under Section 11 
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of the Public Utility Holding Company Act of 1935,” in which we 


show how we are trying to clean up all of the remaining problems that 
exist under section 11. 


And we would submit that for the record without further discussion. 
The CuarrmMan. Yes. 


(The memorandum is as follows:) 


MEMORANDUM 


FEBRUARY 27, 1957. 
To: The Commission. 


From: Division of Corporate Regulation. 
Re: Present work of the Commission under section 11 of the Public Utility 
Holding Company Act of 1935. 

We have received informal inquiries and comments with respect to “when 
would we be through with the Holding Company Act work’ on the implied as- 
sumption that the Holding Company Act would at some near date have exhausted 
itself by causing the elimination of public utility holding companies. As you 
well know, the Holding Company Act does not require the elimination of all 
holding companies. Section 11 of the act requires that registered holding com- 
panies reduce themselves to a single integrated system plus such other prop- 
erties as might be found retainable under the standards set forth therein and 
that registered systems simplify the corporate structures so as to conform to 
the act’s standards. We express this by saying that the act permits the con- 
tinued existence of registered holding companies that have complied with the 
integration and simplification standards of section 11. 

Registered holding companies not only must comply with the integration and 
simplification standards but also they remain subject to comprehensive and con- 
tinuing financial and corporate regulation by this Commission. There is no 
present prospect of the disappearance of all registered holding company systems 
and therefore the Commission must plan on the indefinite continuance of these 
regulatory responsibilities. 

The act also permits the continued existence of holding companies which meet 
the various provisions for exemption found in section 3 (a). The usual exemp- 
tion which the Commission has granted under section 3 (a) relieves the company 
from the requirements of all sections of the Holding Company Act save section 
9 (a) (2) relating to future acquisitions of utility companies stock. Therefore, 
as to such companies the Commission does not have continuing regulatory re- 
sponsibilities. However, it does have an overriding responsibility of surveil- 
lance because of the provisions of section 3 (c) relating to the revocation of 
exemptions having been granted under section 3 (a). Also new situations arise 
from time to time which require the processing of applications for exemption 
under section 3 (a). Therefore, the Commission must also plan upon the indefi- 
nite continuance of duties of surveillance of exempted companies and from time 
to time the processing of new exemption applications. 

As we have reported to you from time to time our continuing regulatory re- 
sponsibilities occupied in fiscal year 1956 the largest portion of the 22.2 man- 
years recorded for that period by our branch of public-utility regulation. It 
included the processing of 192 separate financing transactions involving the issu- 
ance of $565 million of securities to persons outside the registered systems. 

In the past, of course, the bulk of the time of the staff devoted to Holding 
Company Act work was directed toward the achievement of the integration and 
simplification standards of section 11. Since many registered companies could 
not meet those standards, the ultimate effect of section 11 upon them was to 
eause their liquidation and dissolution. The size of this task has been enormous. 
For example, the aggregate divestments occurring under the act since 1935 total 
916 companies with assets valued at the time of divestment of $14.9 billion. 
Despite the fact that great progress has been made in achieving the Congress's 
objective in section 11 of the act, there do remain some problems under section 
11 which are yet to be resolved. We are proceeding in the same orderly fashion 
which has characterized the Commission’s administration of section 11 through- 
out its history and are undertaking the resolution of these problems as rapidly 
as possible with the available staff and the other matters pressing for attention. 

We have summarized below in part I those proceedings which have been 
completed since July 1, 1955, in furtherance of compliance with section 11 and, 
in part II, the remaining problems of which we are presently aware. 
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PART I—PROCEEDINGS COMPLETED SINCE JULY 1, 1955, IN FURTHERANCE OF COMPLI- 
ANCE WITH SECTION 11 
1. Cities Service Co. 

Divestment of Arkansas Louisiana Gas Co. (Arkla).—Pursuant to a section 
11 (b) order directing it to dispose of all of its utility interests Cities sold its 
51.5 percent of the common stock of Arkla to W. R. Stephens Investment Co., Inc. 
This sale was approved by the Commission in December 1954, but the approval 
was appealed by Reynolds Metals, a customer of Arkla. The appeal was dis- 
missed on January 11, 1956, on the ground that the issues had been mooted. 

2. General Public Utilities Corp. (GPU) 

Northern Pennsylvania Power Co. (North Penn).—In December 1951 the Com- 
mission ordered GPU to dispose of North Penn as not meeting the integration 
standards of section 11 (b) (1) in relation to GPU’s other retainable properties. 
On March 2, 1956, the Commission modified this order to permit the retention of 
North Penn because of subsequent developments in the territory and particularly 
the construction of important new transmission lines. The result was that the 
properties of North Penn had become an integral part of the interconnected 
and coordinated properties of the GPU system. 

3. International Hydro-Electric System (IHES) 


IHES has reduced its public-utility interest to 18.8 percent of the common 
stock of a Canadian electric utility company and is in the process of becoming ¢ 
registered closed-end nondiversified investment company. In January 1956 the 
Commission approved a plan under section 11 (e) of the act, the purpose of 
which is to achieve the new status for IHES and this plan was ordered enforced 
by the United States District Court for the District of Massachusetts on April 
23,1956. This was affirmed on appeal in October 1956. 

}. National Fuel Gas Co. 


Provincial Gas Co., Ltd.—During the fiscal year 1956 National disposed of its 
holdings of its foreign utility Provincial Gas Co. 

Reduction of minority stockholders’ interest—National completing an ex- 
change offer to public stockholders of its subsidiary Provincial Gas Co., the ef- 
fect of which was to reduce the outstanding minority interest in this subsidiary 
from 88 percent of its common stock to slightly under 6 percent. 

5. Standard Shares, Inc. 


Standard Shares, which was formerly Standard Power & Light Corp., is the 
top holding company in what once was an extensive holding-company system. 
During 1956 the Commission approved a petition by Standard Shares for modifi- 
cation of an outstanding section 11 (b) dissolution order so as to permit Standard 
Shares to survive with its new name as a registered investment company. The 
remaining holding companies in the system, Standard Gas & Electric Co. and 
Philadelphia Co. are still subject to outstanding orders to liquidate and dissolve. 
6. Union Electric Co. 


Divestment of Hevi-Duty during the fiscal year 1956.—Union Electric complied 
with outstanding Commission orders under section 11 to dispose of its interest in 
unrelated businesses, namely, Hevi-Duty Electric Co., Anchor Manufacturing 
Co. and Muzak Corp. Other nonutility dispositions made during the year in- 
cluded the sale of properties constituting the St. Louis & Belleville Electric Rail- 
way Co. and the sale of water properties owned by Missouri Power & Light Co. 
(a subsidiary of Union Electric) located in Mexico, Mo. 


8. Other registered holding companies 


On June 30, 1955, there were 10 companies subject to the provisions of the 
act as registered holding companies but which as a result of having completed 
nearly all steps required for compliance with outstanding orders of the Commis- 
sion under section 11 (b) of the act, no longer held any public-utility subsidiaries. 
These companies were Middle West Corp., New England Public Service Co., 
Northern New England Co., Engineers Public Service Co., Electric Power & Light 
Corp., American Power & Light Co., United Public Service Corp., West Ken- 
tucky Coal Co., and Sinclair Oil Corp. (suecessor to the Mission Oil Co. and 
Southwestern Development Co.). During the fiscal year 1956 the Commission 
granted American Power & Light Co. an order under section 5 (d) declaring 
that it had ceased to be a holding company subject to a condition for continued 
jurisdiction over the trustees in dissolution. This was in consummation of the 
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company’s section 11 (e) plan approved in March 1953 providing for liquidation 
Electric Power & Light Corp. made its final liquidation of cash in an amount 
exceeding $1 million to certain of its common stockholders and certain option 
warrants. The Commission in March 1956 disposed of certain remaining fee 
problems relating to the section 11 proceedings involving Engineers Public Service 
Co. Sinclair Oil Co. consummated the sale of its stock in Western Hydrocarbon 
Co. as part of the consummation of Southwestern Development Co.’s section 
11 (e) plan. United Corporation has had certain fee problems resolved by 
Commission order and has also received a Commission order under section 5 (d) 
declaring that it has ceased to be a holding company. These orders are still under 
appeal. The Supreme Court has recently denied a petition for certiorari chal- 
lenging the Commission’s approval of a plan under section 11 (e) which provided 
for the cancellation of United’s outstanding option warrants without compen- 
sation. The Commission’s approval had already been upheld by the United 
States District Court for the District of Delaware and the Court of Appeals for 
the Third Circuit. 


PART II—BEMAINING SECTION 11 PROBLEMS 


On the basis of the facts presently within the knowledge of the staff, the 
following is a survey of the problems under section 11 of the Holding Company 
Act: 

1. American Gas and Electric Co. 

OVEC.—Commission deferred issues under section 10 in order approving initial 
financing and acquisition by American Gas of 37.8 percent of the common stock 
of OVEC. On November 19, 1956, the Commission issued an order reopening 
this proceeding for the purpose of considering the reserved issues. Hearing 
fixed for March 18, 1957. 

2. Cities Service Co. 

Dominion Natural Gas Co., Ltd.—Cities Service has complied with order under 
section 11 (b) (1) to divest itself of all utility properties except Dominion Gas, 
a Canadian gas utility company. 

Minority interest in Arkansas Fuel Oil.—There is a 48.5 percent publicly held 
minority interest in the common stock of Arkansas Fuel Oil. The Commission, 
in lieu of entering an order pursuant to section 11 (b), in denving an exemption 
application of Cities, gave it a reasonable opportunity to submit an appropriate 
program of compliance to effect either the elimination of the minority interest 
or disposition of Cities interest in Arkansas Fuel Oil. No proposal has been made 
by Cities to effectuate either of the suggested alternatives, but Cities has filed 
a petition in the Circuit Court of Appeals for the Second Cireuit on October 25 
1956, requesting a review of the Commission’s order denying the exemption. 


8. Columbia Gas System, Ine. 


Retainability of 10 companies.—Columbia has fully complied with a section 
11 (b) (1) order entered November 30, 1944. However, jurisdiction was reserved 
with respect to the retainability of 10 companies (subsequently reduced to 6) 
as to which Columbia requests the Commission to release jurisdiction and to 
find that the properties are retainable under section 11 (b) (1). Hearings have 
been held but are now in recess 


4. Consolidated Natural Gas Co. 

Retainability of transmission line owned by New York State Natural Gas 
Corp.—Jurisdiction was reserved in order of October 11, 1943, under section 11 
(b) (1) with respect to retainability of transmission line owned by subsidiary 
company. No proceeding is pending. 

5. Delaware Power & Light Co. 
Retainability of combined gas and electric facilitics—Delaware is a holding 


company and an operating gas and electric utility company. No proceeding is 
pending. 


6. Eastern Utilities Associates 


Blackstone Valley Gas & Electric Co—Order dated April 14, 1950, required 
divestment of gas properties owned by Blackstone Valley Gas & Electrie Co 
The Rhode Island legislature has passed enabling legislation for the organiza- 
tion of a new company to acquire Blackstone’s gas properties. EUA has sub- 
mitted a program for compliance with the divestment order. A hearing thereon 
will be fixed for the near future. 
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Klectric Bond & Share Co. 

ipplication for eremption.—Extensive hearings were held between September 
1955 and June 1956 in connection with an exemption application. The hearing 
is now in recess. The problems presented involve the relationship of Bond & 
Share with its former associate companies through the medium of Ebasco as 
well as its holdings in United Gas. 

S. Middle South Utilities, Ine. 

Divestment order directed to Louisiana Power & Light properties —Commis- 
-ion’s order dated March 20, 1953, required the disposition of Louisiana Power & 
Light Co.'s gas and other nonelectric properties. The Louisiana Public Service 
Commission petitioned the Commission to reopen the proceeding to permit the 
retention of the properties. This was denied by the Commission and the State 
commission appealed to the fifth circuit which reversed the SEC. On Decem- 
ber 3, 1056, the Supreme Court granted a petition for certiorari. 

NOPSI.—Combined operation of electric, gas, and transportation properties 
temporarily permitted to be continued by Commission in accordance with express 
policy of the city of New Orleans. 

Electric Energy, Inc.—On November 19, 1956, the Commission issued an order 
reopening this proceeding for the purpose of considering Electric Energy’s status 
under section 10, over Which jurisdiction has been reserved. Hearing will be held 
on March 4, 1957. 

9. New England Electric System 

Retainability of gas and electric properties—No order has been issued by the 
Commission with respect to the status of any of its gas or electric properties. 
fhe company in the past has made an unsuccessful attempt to sell its gas 
properties 


Vinority interest—There are a number of companies having public security 
holders holding minority interest in operating subsidiary companies. This raises 
questions as to which such minorities are required to be divested. 

10. The Southern Co. 

Bus transportation facilities —Georgia Power Co. continues to operate a bus 
system in Rome, Ga., despite Commission order of divestment issued August 1, 
1947. Georgia Power has been unable to find a purchaser suitable to the city 
authorities. 

11. Standard Power & Light Corp. (Standard Shares, Inc.) 

Standard Gas & Electric Co.— Standard Gas and Philadelphia Co. are required 
to liquidate and dissolve under 1948 orders. Amendments to plan filed pursuant 
to section 11 (e) have been approved by the Commission by order February 4, 
1957. 

12. Union Electric Co. 

Retainability of gas propertics.—Jurisdiction reserved over question of retain- 
ability of gas properties owned by companies in system. 

Mr. ArmstronG. Then in the investment-company field, again, I 
would like to refer the committee to the reference to that subject in 
the annual report to say that we have instituted this year for the first 
time a program for the regular inspection of investment companies. 

The statute provides for it. The Commission has never had any 
inspection program for investment companies. Mr. Hart came across 
a case out in Detroit in his territory which indicated that there was 
some danger at the present time in the investment- -company field and 
we have asked, as I mentioned a few moments ago, in response to Mr. 
Moulder’s question for an appropriation which would include an 
inspection program for investment companies. 

Beyond that, Mr. Chairman, I would like to submit again for the 
record, because I believe it would be helpful, a talk which I gave on 
behalf of the Commission on September 19, 1956, entitled “The 
Personnel Program of the Securities and Exchange Commission.” 

It was delivered before the Commission’s staff at our second annual 
service award program and it will tell a little bit about the staff that 
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we have, some of the recognitions that the staff has had from outside 
of government, and how we feel and how we are trying to operate in 
the personnel area. 

The Cuatrman. We would like to have that for the record. 

(The statement is as follows:) 


THE PERSONNEL PROGRAM OF THE SECURITIES AND EXCHANGE COMMISSION 


Address of J. Sinclair Armstrong, Chairman, Securities and Exchange Commis- 
sion, Washington, D. C., Before the Commission and Staff at the Commission's 
Second Annual Service Awards Program 


My fellow Commissioners and I are glad to be meeting with you this afternoon 
for the purpose of giving official recognition to 62 members of the staff who 
have completed 20 or 10 years of service with the Securities and Exchange Com- 
mission. Today marks our second annual service awards ceremony, our first 
one having been held at this same time last year. 

As was the case at last year’s ceremony, we are happy to have with us today 
our regional administrators who are here in Washington for a week-long con- 
ference, and I know all of you join me in welcoming them. Since some of you may 
not as yet have had the opportunity to meet all of them, I would like to introduce 
our regional administrators to you at this time: 

William Green of the Atlanta office, Philip E. Kendrick of the Boston office, 
Thomas B. Hart of the Chicago office, Milton J. Blake of the Denver office, O. H. 
Allred of the Fort Worth office, Paul Windels, Jr., of the New York office, Arthur 
E. Pennekamp of the San Francisco office, James E. Newton of the Seattle office, 
and Daniel J. McCauley, Jr., of the Washington, D. C., office. 

It is always a particular pleasure for the Commission to have occasions 
like this to meet with all of you since it affords an opportunity to tell you 
about matters of general interest to the staff. This afternon I want to present 
briefly some interesting facts about our employment situation and to summarize 
| some of the excellent results achieved under the incentive awards plan approved 

by the Commission in January 1955. 

First, let me bring you up to date on some significant developments in em- 
ployment. Asa result of a series of budget cuts during the period from 1949 to 
1954, the Commission's staff was reduced from 1,149 in 1948 to 666 as of June 
1955. The figure of 666 represented an all-time low since the formative days of 
the Commission. As a result of recommendations in the President’s budgets 
submitted to the Congress for fiscal years 1956 and 1957 and of the favorable 
actions of the Appropriations Committees of the House of Representatives and 
the Senate, the Congress has reversed this downward trend. Since July 1, 1955, 
we have made in the aggregate 204 appointments to fill the new positions pro- 
vided for by these appropriations and to replace retirements and resignations 
Also we have had 22 temporary clerical employees appointed during the summer 
months and 10 law-school and business-college students hired this summer 
under our newly established student assistance program. During this same 

\ period, it was possible to make 179 promotions for members of the staff who 
were assigned increased duties and responsibilities which made possible their 
upgrading. The policy of recognition of hard, devoted, and productive work by 
our staff, which has resulted in these increased responsibilities at higher grades 
is basic in providing incentive and enthusiasm and we believe contributes to the 
very high professional standing of the agency. 

Our permanent staff as of today is 769 and our statutory authorization this 
year is 794 positions. We believe that an adequate staff is essential to assure 
that the basie policies of the Congress enacted in the securities laws for the 
protection of the investing public shall continue to be effectively discharged 
by this agency. 

During the past year we have conducted intensive reviews of our organization 
and operations. As a result, we have realined the functions and personnel of 
the Divisions of Corporation Finance, Trading and Exchanges, Corporate Regu 
lation and Administrative Management, and of the New York regional office. 
These changes have been designed to provide for more effective use of the staff 
and facilities at our disposal, so that we can better cope with our tremendously 
increased workload. These realinements are in accord with basic policies of 
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the Bureau of the Budget and committees of the Congress for continuous review 
of organization and functions so as to provide maximum effectiveness of 
manpower utilization and economy of operation of departments and agencies 
of the Federal Government. 

During the past 2 or 3 years a number of important measures designed to 
strengthen the civil-service merit system have been put into effect, and new or 
additional benefits granted to Federal employees. Included are a Career con- 
ditional appointment system for employees in the competitive civil service; a 
cost-of-living increase for all Federal employees; unemployment and group 
life insurance; and the recently increased retirement benefits. In addition, there 
have been a number of improvements of more limited application, such as a 
new classification and job evaluation system for the postal service and the 
inclusion of thousands of overseas personnel in the competitive service. 

Here at the Commission, we administratively extended to certain of our 
employees in the excepted service the career tenure given to employees in the 
competitive service by law and regulation. In January of this year, we adopted 
a program making possible the conversion of the indefinite appointments of our 
attorneys who came with us after December 1, 1950, to a permanent or career 
basis. In addition, we took administrative action converting to a permanent 
basis the indefinite promotions of employees in excepted positions. 

During the past year there have been fine accomplishments under our incen- 
tive awards plan. Last September, the Commission recognized the long service 
of its career employees by presenting 10 and 20 year service pins and certificates 
to a total of 453 employees, or 63 percent of the entire staff. During fiscal 1956, 
6 employees were awarded $175 for adopted suggestions, and cash awards 
totalling $3,500 and certificates of merit were presented to 33 employees. 

Fiscal 1956 also was a notable year for the recognition of the achievements of 
members of our staff by other organizations. In December 1955, the National 
Civil Service League presented one of its 10 career service awards to Andrew 
Barr, Chief Accountant of the Division of Corporation Finance, and certificates 
of merit were awarded to Orval L. DuBois, secretary of the Commission, Arden 
L. Andresen, Assistant General Counsel, Karl C. Smeltzer, financial analyst in 
the Division of Corporate Regulation, and William FE. Becker, Director of Per- 
sonnel. In March 1956, 2 of 16 Rockefeller public service awards made through- 
out the Federal service were granted to Manuel F. Cohen, Chief Counsel of the 
Division of Corporation Finance, and Edward C. Jaegerman, attorney adviser 
in the Disvision of Trading and Exchanges. Thus far in this fiscal year, a 
number of other members of our staff have received awards or special recog- 
nition from outside organizations. In August, Elizabeth B. A. Rogers, attorney 
adviser in the Office of the General Counsel, was awarded a certificate of merit 
by the William A. Jump Memorial Foundation. A few weeks ago, three of our 
employees, Harry A. Thomas, Louis G. Guadagnoli and Murray B. Weiner, 
financial analysts in the Division of Corporation Finance, were selected for 
participation in the Civil Service Commission’s eighth junior management intern 
program, out of a total of only 19 Government employees admitted to this 
program. 

Today it is my pleasure to present several special awards in addition to the 
awards for length of service with the Commission. 

The Terasury Department award in recognition of outstanding achievement 
in the United States savings bonds program is being presented to James J. 
Riordan, management analyst in the Office of the Executive Director. 

The National Civil Service League 1956 merit citation, in recognition of out- 
standing careers in the public service, are being awarded to Thomas B. Hart. 
Chicago regional administrator, Joseph B. Levin, Assistant Director in the 
Office of Opinion Writing, Emily E. Whalen, Administrative Assistant in the 
Division of Corporate Regulation, Tell T. White, Chief Oil and Gas Engineer in 
the Division of Corporation Finance, and posthumously to Edward H. Hoop- 
mann, who was Chief of the Office of Investigation in the New York Regional 
Office. 

The Commission is justifiably proud of this outstanding record of distinctions 
earned by members of its staff, and they are richly deserved by an able and 
conscientious staff that has contributed so much to furthering the objectives for 
which the Commission was created. 


Mr. Armsrrone. Also, we have recently received, Mr. Chairman, a 
study by the Economic Research Section of our Trading Division, a 
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report on Sales Success of Small Securities Issues. And I know this 
will be particularly interesting to Mr. Bennett. 

And we would like to offer this for the record. It is dated Janu- 
ary 31,1957. We just received it a day or so ago. 

The Cuamrman. That will be included in the record. 

(The document is as follows :) 


SALES SUCCESS OF SMALL SECURITIES ISSUES 


Report to the Commission by Section of Economic Research Division of Trading 
and Exchanges, Securities and Exchange Commission January 31, 1957 


SALES SUCCESS OF SMALL SECURITIES ISSUES 


Securities issues of $300,000 or less in size are exempt from registration under 
the Securities Act of 1933 in accordance with provisions of regulation A as re- 
vised. These issues which represent the means by which small businesses 
can raise capital from the public, have grown substantially in volume in the 
last few years and have evoked a considerable amount of interest. 

Regulation A, as revised March 6, 1953, provides for the filing of semiannual 
reports, showing the progress of the offering. These reports were previously 
requested as an administrative practice, to assist the staff in its enforcement 
program. The reports are filed on Form 2A every 6 months during the period 
of offering until the offering is completed or terminated and a final report is 
made.’ 

While the 2A reports are useful for administrative purposes, they have an 
even greater usefulness in providing an overall picture. The reports can be 
used 9s the basis for determining in aggregate how successful regulation A 
issues have been in raising capital. A survey was made of the Forms 2: 
covering the first 6-month period of offering for all issues originally filed during 
1955. The data obtained consisted of the total amount offered and the amount 
sold during the first € months.* These data were classified according to type of 
issue and broad industry group of the issuer. 


PRINCIPAL FINDINGS OF THE SURVEY 


1. About 55 percent of the $146 million of cash offerings of regulation A is- 
sues made in 1955 was raised in the first 6 months’ period. While debt issues 
were slightly more successful than equity issues, the difference was not sig- 
nificant. 

2. Issues of nonmining companies, largely manufacturing and to a lesser ex- 
tent finance and trade, were more successful than issues of mining com- 
panies, for the most part uranium. 

3. In the first 6-month period after offering more than 40 percent of mining 
stock issues were less than one-tenth sold. Less than one-fifth of the nonmining 
stock issues made out as badly. 

4. More than half the nonmining stock issues were successfully marketed (85 
percent or better) during the first 6 months of offering as compared with less 
than one-third of the mining company issues. 


COVERAGE OF DATA 


The data considered in this report represent new issues for cash sale for 
which there was indication that an offering was made. Issues known to have 


1Form 2A is required to be filed within 30 days after the end of the 6-month period 
following the commencement of the offering. A final report may be made upon completion 
or termination of the offering prior to the end of the 6-month period in which the last 
sale was made. A copy of Form 2A is attached. 

Regulation A ny again revised July 23, 1956, with the new Form 2A requiring informa- 
tion on costs. se of these new forms did not begin until this year. 

2 Somewhat ein in some cases as noted later in the memorandum. 
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been withdrawn, issues for employee purchase plans, exchanges and secondary 
offerings were excluded. Of the 1,661 filings made under regulation A in 1955, 
261 were withdrawn or suspended, 128 were secondary offerings, exchanges or 
offerings for employee purchase plans, while no information was available for 
63. Some discrepancies have been introduced due to changes in status during 
the period. 

Of the remaining 1,209 filings covering new issues for cash sale under regula- 
tion A, 2A reports had been received for 971 by the end of 1956, including 13 which 
had not been offered and 185 which covered initial sales periods of 9 months or 
more. The remaining 773 filings represented new cash offerings for which sales 
were reported for approximately the first half-year of offering. In this group 
were included reports filed within 9 months. It was necessary to allow for this 
reporting lag because many 2A reports were not filed at the proper time and 
appeared to cover a period longer than 6 months. Since no statement of the 
exact period covered was required, the sales period was assumed to extend from 
the date of commencement, as reported, to the date of the report. 


SALES SUCCESS 


The 773 flotations for cash included in the scope of this report amounted to $146 
million, of which 621 were common stock amounting to $118 million in aggregate. 
The remaining 152 filings represented debt issues, preferred stock or combined 
offerings of several types including some common stock. 

Table 1 indicates that of the $146 million of issues included in the survey, $8C 
million, or 55 percent was sold during the first 6 months of offering. The sales 
rate for common stock was 54 percent compared with 57 percent for debt issues, 
preferred stock and combination filings. The slightly higher ratio for securities 
other than common stock in part may reflect the tendency for mining companies 
to use common stock rather than debt financing. 

Common stock issues of mining companies showed a considerably lower rate 
of sales during the first 6 months of offering than the issues of other industries, 
During the half-year period it was possible to market only 40 percent of the 
common-stock issues of mining companies as compared with 65 percent for non- 
mining companies. This significant difference reflects the more speculative 
nature of uranium issues and the apparent tapering off of the public appetite 
for such issues in 1955. 

As indicated in table 2 there did not appear to be any significant difference in 
sales success, in aggregate, between issues of $100 000 or less in size and those 
from $100,000 to $300,000. There was a slight tendency favoring the larger 
issues of nonmining companies. 

Table 2 also shows information on sales success according to the calendar 
quarter of 1955 in which the original filing was made. From the data it was not 
possible to discern any conclusive trend during the year or possible influences of 
general conditions on the success of the sales efforts. It is to be recalled how- 
ever, that general market conditions were uniformly good throughout 1955. 


INDIVIDUAL ISSUES 


The above data refer to the proportion of the aggregate amount offered, for 
various types of regulation A issues, sold during the period. Table 3 clearly 
indicates the wide variation in sales success for individual issues. It appears 
that only one-half of the mining common stock issues were as much as 20 percent 
sold during the first 6 months of offering. Less than one-third could be con- 
sidered successfully marketed (85 percent or more sold) in the period under 
study. 

In contrast, more than half the nonmining common stock issues were better 
than 90 percent sold during the first 6 months of offering. 

The wide disparity in sales success between issues of mining and nonmining 
companies again points out the more speculative nature of mining companies 
issues and the prevalence of uranium stocks in this group. 

90960—57——_9 
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TABLE 1.—Sales record of regulation A issues filed in 1955 as shown in the first 


Uranium 
Oil and gas 


1 Approximately 6 months. 
lag in reporting. 
2 Includes four mining issues of bonds 


Reports 


sales report* 


| 
| 
| 
ot 
| 
' 


Number of | Amount Amount 
issues offered sold 
j | } 
| | | 
Millions | Millions 
ees) Se) 170 | $39. 2 $15. 6 | 
Satitain 33 6.3 2.9 | 
= Si ala 22 4.3 1.4 | 
is eee BESS 225 49.8 19.9 
a ee 396 | 68. 4 44.1 
nga ahideare 621 118.2 64. 1 


Debt, preferred stock and combi: 
issues 
— _ . 
wide 148 | 27.5 | 15.7 


j 


All seeurities offered for cash ss 


773 | 


j 


146. 4 80. 


than 9 months were included to 


covering periods of less re 


and preferred stock. 


Common stock offered for cash sale 


| 

Per- 
cent 
sold 


40 


ile 


allow for 


TABLE 2.—Sales record of regulation Aissues filed in 1955 as shown in first sales 
report '—Common stock for cash sales classified by size of issue and quarter 


of filing 


Issues $100,000 or less 














1955 
Amount Amount Per- 
Number offered sold cent 
sold 
Quarter: | Millions | Millions | 
ieee ee) el ees ee ot db ibe moee bbenadiinde 42 | $2.1 | 1.34 56 
Bid Riedell ames oanls niiuinapbutidnou wtuintingbe inte Cite atthe iwie 40 2 13 | 57 
id dec tteteestbh dees ccabieh cockney aesTen aacksstinctanipl tein sn: devtethie tacit waked ula 39 9} 46 
6: di eM adh BS dsc cle BSS 222 59 1.9 | 65 
Ne eden cen cingt nawirwena ee aia biiemaamemesal | 180 | 9.4 5.3 | 57 
| Issues $100,001-$300,000 
I nthe ieee littaanscDipheenceagsiontns datintee 
Quarter: 
Be bh at dake Sh Sede ebb encadance a mie 118 28.8 | 17.1 60 
ih be hit ee eel ial cn abit adtbiinhaanetihmsbundekts | 119 29.0 14.9 51 
a ante tein dh ne ite seated oa ~ihippehsiidiandts 122 31.0 15.9 51 
Meds Dae re oth doen tebe twdedieascesto lu dian sodbbobon .| 82 20.1 10.9 54 
ERI ie, etree he he, ete sete stn ee seer 441 108. 8 58. 7 54 
All issues 
Quarter: 
Bee tient beet Sa etnah a ae Saat 160 30.9 18.3 59 
2 ad 159 31.3 16, 2 52 
ORS cca ante tin aeniaiciwiass aun 161 32.9 16.8 51 
i alah caligdilin a ottae his cinema dacs saieniclalaninertelaaien es a = 141 23. 1 12.8 55 
DG Ais ck cited caininbdaiodhiinek yeaa muiiepiniieninns 621 118.2 64.1 54 





1 Approximately 6 months. Reports covering periods of less than 9 months were included to allow for 
lag in reporting. 





AGENCY HEARINGS 123 


TABLE 3.—Distribution of regulation A issues filed in 1955, classified by industry, 
and percent sold in first 6 months * 


Percent sold 


Num- pe \faai 
A im yL@Gi- 
Industry Total) ber | Less | 10 per- | 25 per- | 50 per- | 85 per- in 2 
|sales| than | cent to} cent to| cent to} cent to| All |percent 
| | 10 per- | 25 per- | 50 per- | 85 per- |100 per-| sold 
cent cent | cent | cent cent 
Number of issues common stock | 
offered for cash sale: 
Uranium . 171 14 iO is li 12 4 47 19 
Oil and gas a | 2 9 | 4 2 2 a1 ta 44 
Other mining 22 1 9 3 4 | 0 | $ 15 
Total mining. -- 225 17 78 | 25 21 14 7 63 20 
Nonmining 296 15 56 37 39 | H 2 186 92 
Total | 621 32 | 134 | 62 | 60 | "4 30} 249 66 
Debt. preferred sto k, and combi- 
nation issues: Nonmining 148 9 21 23 | 20 | 20 6 49 | 2 
Total, all oflerings 4. 773 $2 155 85 81 7° 36 299 62 
Approximately 6 months. Reports covering period of less than 9 months were included to allow for 
lag in reporting 
2 The median represents that percent above or below which half of the issues fall 
Includes 4 mining issues of bonds and preferred stock. 


SECURITIES AND ExcCHANGE COMMISSION 
Washington, D. C. 


REGULATION A—ForRM 2—A 





REPORT PURSUANT TO RULE 224 OF REGULATION A’ 


i. Wane of Tahtie®. ei os ei See ei ea Se ol ed 
2. Date on which offering was commenced.__...--.--__--_---- 
3. (@) Number of shares or other units offered_____-__--_-_---------_--_--- 
(6) Price per share or other unit at which offered_________-_-----_---_--_- 
4. (a) Number of shares or other units sold during period covered by this 
POON Nl a SSeS eS a Bk Ses, Sen a dn ned 
(b) Total proceeds received by issuer therefrom $__------.--------------- 
(c) Purposes for which such proceeds have been used and amount used for 
Chel’ sudli” h@PiO0eew. Si. 6 ee ee a Ae eae 
5. (a) Number of shares or other units still being offered hereunder_______--__ 
(b) Price per share or other unit at which such securities are being 
Omereer 4s.  aSh 5 an bas Satis suas sob SE ah Sh cede Sachsen nals Series LEE enn a ESE Re eS 
mM? Mitbre (Issuer) 
PO. 35. eldest Re sii dene Bintan 
(Name and title) 
ah gsi lagen Sng nid ane bapec one 


(Selling security holder) 

Mr. Armsrronc. Because we did not have time to put Mr. Black- 
stone on to tell about the type of work that is done in the Division 
of Corporation Finance, we have a very fine paper which Mr. Black- 
stone wrote, representing the present functions of the Division of 
Corporatoin Finance, describing how they examine registration state- 
ments, how they administer the proxy rules, and how they examine 
the annual reports of the two-thousand-odd listed companies or 


1 At least one copy of the report shall be signed manually by each person whose signature 
is required. Any copies not manually signed shall bear typed or printed signatures. 
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thirty-three-thousand-odd listed companies which come in under the 
1934 act. 

The Carman. That will be helpful as a matter of procedure. 
(The document is as follows :) 





THE FUNCTIONS OF THE DIVISION OF CORPORATION FINANCE OF THE SECURITIES AND 
EXCHANGE COMMISSION 


A. INTRODUCTION 


The Division of Corporation Finance of the Securities and Exchange Commis- 
sion is charged with the duty of obtaining compliance with the disclosure require- 
ments of certain of the Federal Securities Acts. In performing this duty the 
staff of the Division is primarily engaged in the review and analysis of docu- 
ments filed with the Commission such as the following: (1) Registration state- 
ments for securities offered to the public pursuant to the Securities Act of 1933, 
(2) proxy soliciting material with respect to securities listed on a national secu- 
rities exchange, securities issued by registered public utility holding companies 
and securities issued by registered investment companies, and (3) annual and 
other financial reports of approximately 3,000 corporations required to be filed 
under the Securities Exchange Act of 1934, the Public Utility Holding Company 
Act of 1935, and the Investment Company Act of 1940. 

To understand the basic organization of the Division and its work, it is neces- 
sary to appreciate what is involved in performing this review and analysis func- 
tion on a mass production line basis. This function as it relates to the above- 
listed documents is therefore discussed first before describing other functions of 
the Division which are also important from the standpoint of carrying out the | 
Commission’s administrative policies implementing the disclosure requirements 
| of the varous securities acts. 


B. REVIEW AND ANALYSIS OF REGISTRATION STATEMENTS UNDER THE 1933 ACT 


Under section 8 (a) of the 1933 act, a registration statement for securities 
to be publicly offered automatically becomes effective 20 days after filing with 
the Commission unless (1) an amendment is filed within that period which starts 
the 20-day period running anew, (2) the Commission enters an order for suspen- 
sion proceedings under section 8, or (3) the Commission grants acceleration. 
From a processing standpoint, however, the full 20-day period cannot be spent 
by the staff if the issuer is to be fairly treated and given an opportunity in 
advance of the putative effective date to correct deficiencies in the filing dis- 
covered by the staff. Ideally, deficiencies should be brought to the registrant’s 
attention by the staff within 10 days of the filing to allow sufficient time for 
conferences, if desired, and the preparation by registrant of an appropriate i 
amendment. Thus an effective working period of less than 10 days (because of 
intervening weekends) is all that is available for staff processing if the ideal 
time schedule is to be kept. 

Apart from prefiling conferences which are significant in number and time- 
saving in effect, the processing begins when the registration statement is filed 
in triplicate (with additional working copies) with the Operational Controls 
Section of the Division. A clerk in that section computes the filing fee (pay- 
ment of which is a condition of filing) and checks for required signatures. The 
original and one copy are then jacketed with yellow covers and the next consecu- 
tive file number is assigned to the filing (a serial number preceded by the code 
designating “2—” to indicate a 1933 act filing). Certain pages of the registration 
statement are date-stamped “received” and an index card is prepared on an IBM 
machine to indicate name and type of company, State of principal business, type 
and amount of securities, and other information. The section determines to 
which staff group the filing should be assigned for processing. If the filing is 
on behalf of a company which has previously filed, the assignment is made as a 
matter of course to the same group which processed the previous filing. The 
original and first duplicate copy of the filing are then sent to the Commission’s 
general Docket Section to be placed in heavy binders and transmitted to the 
designated staff group. One copy of the filing is sent to the Secretary’s office, 
one copy to the assistant director in charge of the group, one copy to the Division 
of Trading and Exchanges, and the remaining working copies to the group itself, 

Upon receipt by the group, the section chief of the group examines the i 
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filing generally to acquaint himself with the nature of the issue. He then 
assigns the statement to an analyst, a person having a broad background in 
economics and financial analysis. The analyst is primarily responsible for the 
processing of the statement. He checks the statement first to determine 
formal compliance with the items and instructions contained in the particular 
form of registration statement being used. Form S-1 is the most commonly 
used form of registration statement under the 1933 Act. 

The analyst next reads carefully the prospectus (pt. I of the registration 
statement) to determine whether there are any misleading statements or 
omissions of material facts. To do this job intelligently, the examiner must 
acquaint himself with as much background material as is readily available 
relating to the issuer and the industry involved. As a matter of course, prior 
registration statements and reports filed for the same issuer are reviewed and 
compared with the new filing. If a recent registration statement for a com- 
peting company is on file, it is compared with the new filing. Any information 
relating to the issuer, its affiliates, officers, and directors contained in Com- 
mission enforcement and other files is examined. If other Government agen- 
cies appear to have had dealings with the issuer or can supply background 
or technical information, their assistance is sought. Standard financial 
manuals and similar research sources are consulted as a standard practice. 
Occasionally trade associations and other private sources of information are 
contacted. 

While the analyst is thus engaged, the registration statement is also re- 
viewed by a group attorney and the group’s accountant. The attorney is 
responsible for checking the description in the prospectus of the securities 
being offered against the provisions of the issuer’s charter, bylaws, and form 
of security (all of which are filed as exhibits) and against applicable law. 
He is likewise responsible for reviewing statements in regard to underwrit- 
ing agreements, litigation, title to properties, stock options, pension plans, 
collective-bargaining agreements, and other contracts. He must determine 
from available information whether the issuer has recently sold securities in 
violation of section 5 of the 1933 act and whether contingent liabilities exist 
therefor which should be disclosed. If unusual legal problems are discovered, 
the attorney consults with the Chief Counsel’s office of the Division. The 
attorney also reads the prospectus as an entire document to determine 
whether it meets the standards of fair disclosure and whether ambiguities of 
expression and misleading implications exist which might escape the attention 
of the analyst whose training in the use of words has been differently oriented. 

The accountant is primarily concerned with an examination of the financial 
statements included in the prospectus and as exhibits to the registration state- 
ment. He checks to determine that all financial statements required by the 
instructions to the form have been filed and that such statements have been 
prepared in the form specified by Commission regulation S-X. He determines 
whether the statements have been prepared in accordance with generally ac- 
cepted accounting principles and whether the certifying accountant is inde- 
pendent and qualified. He also utilizes his talents as a trained accountant to 
detect from a reading of the prospectus as a whole whether it fairly reflects the 
financial condition of the company. The accountant as a matter of course 
prepares a memorandum of comments which is reviewed in each case by the 
Chief Accountant of the Division. 

Ideally, the analyst, attorney, and accountant work together closely as a 
team, exchanging ideas during the processing stage. The analyst presents to 
the Section Chief the comments of the team together with comments prepared 
by the engineering section where mining, oil and gas, and engineering problems 
are involved. At this stage the Section Chief generally calls the team in for a 
conference to determine what deficiencies should be cited to the registrant 
unless it is obviously a “clean” filing. 

The Section Chief must make such independent review of the registration 
statement as is necessary for him to be fully cognizant of the problems involved. 
The extent of this review may be dependent in large measure upon the ability 
of the team and the care with which their examination was made. After deter- 
mining what deficiencies should be cited, the Section Chief directs the analyst 
to prepare a deficiency letter unless a novel or difficult problem is presented. 
In such case the Section Chief may write all or a portion of the deficiency letter. 

The Section Chief presents the deficiency letter to the Assistant Director in 
charge for his signature, at which time the Section Chief discusses the nature 
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of the filing and the problems involved. If there has been disagreement within 
the team as to deficiencies which has not been resolved by conference with the 
Section Chief, all persons concerned discuss the disagreement with the Assistant 
Director at this stage. If disagreement still exists, the matter is presented to 
the Director or Associate Director who, in their discretion, may bring the 
probiem to the Commission to be resolved. 

An amendment to a registration statement filed in response to a deficiency 
letter can generally be processed by the team in short order because the basic 
work has been done. If the issuer takes exception to matters raised in the defi- 
ciency letter, he generally seeks and is given a conference either by telephone 
or in person. The Section Chief alone may deal with the registrant in such 
conference; may call in the team, the Chief Accountant’s office, or the Engineer- 
ing Section to participate; or may refer the registrant to the Assistant Director 
in charge, depending upon the nature of the problem. 

Assuming that an issuer has requested acceleration of the effective date, 
the Section Chief ordinarily prepares a clearance memorandum for delivery to 
the Commission before the close of the second day prior to the proposed effective 
date. If time does not permit this procedure, the latest filed material (though 
still deficient) is presented to the Commission in advance of clearance and the 
clearance itself is presented orally to the Commission on an “urgency” basis. 

When the Commission has granted acceleration, the Operational Controls Sec- 
tion prepares a proper order which is sent to the Secretary for signature and 
mailing. This Section also prepares an identifying card containing pertinent 
information about the filing, which card is reproduced in quantity and distributed 
to regional offices. The original and first duplicate of the registration statement 
are then sent to the Mail, Files and Docket Section for filing. 


C, REVIEW AND ANALYSES OF PROXY SOLICITATION MATERIAL UNDER THE 1934 AOT 


Three copies of preliminary proxy material are required to be filed with the 
Commission. The mail room sends such material directly to the Operational 
Controls Section of the Division which records its receipt on an index card in 
the name of the company. The file number of the company is placed on the 
material, preceded by the code designation “1—”’ indicating a 1934 act filing, or 
code “811” indicating an investment company, or code “11—” indicating an 
unlisted public utility holding company, and there is added as an ending to the 
file number the code designation ‘8”’ to indicate correspondence which is not to 
be placed in a public file. All copies of the material are then sent to the group 
which has processed prior proxy solicitations or other filings for that company. 

Under Rule X—14A-6 a proxy statement, form of proxy and accompanying 
material may not be sent to securityholders until 10 days after filing of such 
material with the Commission. As in the case of registration statements, the 
effective working period for sstaff processing is substantially reduced within this 
10-day time limit if the person filing the material is to be notified in advance of 
deficiencies. Such notification is necessary to permit conferences and the prep- 
aration of corrections within the 10-day period. Any additional soliciting mate- 
rial to be used after the initial proxy statement is sent need be filed only 2 
business days prior to use. This short waiting period necessitates immediate 
staff processing of such supplemental material. 

Upon receipt of the proxy statement, form of proxy and other soliciting ma- 
terial, a section chief assigns the material to an analyst who is primarily in 
charge of its processing, as in the case of a registration statement. The analyst 
must check the proxy statement for compliance with the items and instruc- 
tions set forth in schedules 14A and 14B of the proxy rules and to determine 
whether there are any misstatements of material facts or omissions of material 
facts. In this connection, the analyst reviews as a matter of course the last 
filed proxy material, current and annual reports and registration statements 
of the company. He also checks information contained in ownership reports 
filed on forms 4, 5, and 6 by officers, directors, and 10-percent stockholders to 
determine whether securities holdings by such persons have been properly set 
forth in the proxy statement insofar as required and to determine if any short- 
swing trading liability exists under section 16 (b) of the 1934 act which should 
be disclosed. As in the case of registration statements, the analyst checks for 
information in all other Commission files which may contain relevant informa- 
tion bearing on disclosure required by the proxy rules. 

One copy of the preliminary proxy material is given to a group attorney for 
examination from a legal point of view. Among the matters checked by the 
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attorney are statements concerning the following: voting rights; dissenters’ 
rights of appraisal if the proxy solicitation relates to a proposal affecting the 
rights of securities holders; stock options given to directors and officers; nature 
of indebtedness to the company of directors, officers, and nominees; material 
transactions (past, present, or prospective) between the company and directors, 
officers, nominees, and securities holders; bonus, profit sharing, pension and 
retirement plans to be voted on; options, warrants, or rights to purchase securi- 
ties to be voted on; description of securities to be authorized by stockholders’ 
vote; modification or exchange of securities to be voted on; plans to be voted 
on for mergers, consolidations, acquisitions or dispositions of property; and 
proposed amendments of charter, bylaws or other documents to be voted on. 

A third copy of the preliminary proxy material is given to the group accountant 
for his .examination. If the proxy material relates solely to the election of 
directors, no financial statements are required in the proxy statement, and no 
review by the accountant is necessary. However, financial statements are 
required in proxy statements if any of the following proposals are to be voted 
on: authorization of new securities; modification or exchange of outstanding 
securities; or mergers, consolidations, or acquisitions of securities. In these 
cases the accountant checks to see that required statements are filed and 
examines such statements and text material relating thereto in the same manner 
as he does a registration statement, including the preparation of a memorandum 
for review by the Chief Accountant of the Division. 

As in the case of processing registration statements, the analyst, attorney, and 
accountant work together as a team. Emphasis is placed on whether the proxy 
statement as a single document meets the statutuory standards of fair dis- 
clusure. The section chief in charge receives the comments from the team 
and in consultation with them determines what deficiencies, if any, should be 
cited in the material or whether the material in its present form can be cleared. 
In either event, the section chief reviews the matter generally with the assistant 
director in charge and the person filing the material is notified of the results 
of the processing. 

In the event a proxy fight develops, the work of the staff is tremendously in- 
creased. Time is of the essence in processing the material filed by each side 
to the contest. In such case the section chief or the assistant director himself 
becomes closely involved in the processing and may take direct charge of all 
or a major portion of the work. In addition to the original proxy statement 
filed by each side, a flood of supplemental proxy material is filed in a short 
period of time. When this information includes financial data, the section ac- 
countant and chief accountant are particularly concerned. There is almost 
constant communication in a proxy fiight by telephone and personal conferences 
between the section chief or assistant director and competing participants. If 
either side shows a willful disregard of the requirements of the proxy rules 
the general counsel is consulted with a view toward injunctive action which, 
if it is to be effective, must be instigated immediately. 


D. REVIEW AND ANALYSIS OF ANNUAL AND OTHER REPORTS FILED WITH THE 
COMMISSION 

1. Form 10—K reports 

An annual report showing number of stockholders, parents and subsidiaries, 
changes in the business, principal holder of voting securities, directors, remu- 
neration of directors and officers (including options to purchase securities), in- 
terest of management and others in material transactions, certified financial 
statements and other exhibits must be filed on form 10-K by companies whose 
securities are listed on a national securities exchange and by certain larger 
unlisted companies (defined in section 15 (d) of the 1934 act) who have regis- 
tered their securities under the 1933 act. It is required that the annual report 
be accompanied by four copies of an annual report to stockholders covering the 
company’s last fiscal year. A form 10—-K report is processed by the group which 
has handled the registration of the company as a listed company or the registra- 
tion of the securities of the company under the 1933 act. There is no statutory 
time limit within which such reports must be processed by the staff. For this 
reason a review of these reports is often deferred in favor of work requiring 
immediate attention. With the present available personnel, the review of such 
reports is not considered delinquent until after 7 months of the filing. 





1The time schedule for review of other reports before deemed delinquent varies from 2 
to 4 months after filing. 
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As time permits, the examining section, through a team of an analyst, at- 
torney and accountant, reviews the reports to check compliance with the items 
and instructions of form 10-K. Deficiencies noted in the reports are brought 
to the attention of the issuer with a request for an amendment if the de- 
ficiency is serious or for compliance in the next filing if the defiicency is of minor 
importance. The annual report to stockholders furnished to the Commission in 
connection with the filing of a form 10—-K report is a useful source of informa- 
tion in the processing of form 10-K reports, as well as in the processing of 
proxy material and other filings. 


2. Form 9-K reports 


Most companies that are required to file annual reports on form 10-K with 
the Commission are also required to file semiannual reports on form 9-K. All 
that is required in this report is an informal statement of profit and loss and 
earned surplus for a 6-month period, which statement need not be certified. An 
explanation is to be furnished, if necessary, to make the information called for 
not misleading. The statements called for may be incorporated by reference 
to a published statement covering the same period. A review of form 9—-K reports 
is primarily the job of the accountant of the group which has handled previous 
filings of that company. Deficiency letters are frequently sent asking for cor- 
rection of errors in the form 9-K report. Delinquencies in filing such reports 
are brought to the attention of the companies concerned. 


$8. Form 8-K reports 


Companies filing annual 10-K reports are also required to file current reports 
on form 8—-K reporting on such of the following events as have occurred during 
the preceding month: changes in control of registrant; acquisition or disposition 
of a significant amount of assets; initiation or termination of material legal 
proceedings; material modification of rights of securities holders; changes in 
assets securing registered securities; defaults in principal, interest or sinking 
fund payments ; increase or decrease in amount of outstanding securities ; options 
to purchase securities; revaluation of assets or restatement of capital shares 
account; stockholders’ meetings. Certain financial statements and exhibits are 
required to be filed with this form. These reports are processed the same as 
other reports previously described. 


4. Forms N-30A and N-80B-1 reports 


Substantially the same type of reports as discussed above are required to be 
filed by investment companies under the Investment Company Act of 1940, and 
the same staff review is given. These reports include the annual report (on 
forms N-30A); quarterly reports (on forms N-80B-1); and copies of semi- 
annual and annual reports to stockholders. In addition, copies of sales litera- 
ture used by investment companies must be filed and reviewed by the staff to 
determine compliance with the Commission’s Statement of Policy. 


5. Forms 4, 5 and 6 reports 


Officers, directors and 10 percent stockholders of corporations whose securities 
are listed on a national securities exchange must report their holdings of 
securities in such corporations on forms 4, 5 and 6, the choice of form depending 
on whether it is an initial report or a report of change of such holdings during 
the calendar month. These reports are filed with the Ownership Reports Sec- 
tion of the Division which files the reports according to the issuer involved. 
Each month the section prepares a bulletin for publication which receives wide 
circulation and shows in tabular form changes in ownership of securities in 
listed companies during the month. Ownership reports are checked for com- 
pleteness and accuracy but no extended analysis is required. Such reports 
furnish valuable information to the staff in connection with processing other 
filings, as well as furnish information to stockholders of possible causes of 
action available under section 16 (b) of the 1934 act for the recovery of “short- 
swing” trading profits. 


6. Form U5S reports 


The Divisions’s staff shares responsibility with the Division of Corporate Regu- 
lation for the processing of annual reports filed pursuant to the Public Utility 
Holding Company Act of 19385 on Form U5S. The responsibility of the Division 
of Corporation Finance extends primarily to an analysis and examination of 
financial statements and textual material relating thereto. This job is performed 
by accountants in the examining sections. 
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E. REVIEW AND ANALYSIS OF REGISTRATION STATEMENTS FOR SECURITIES BEING 
LISTED ON STOCK EXCHANGES 


Under section 12 (b) of the 1934 act, a security may not be listed on a national 
securities exchange until an application for such listing is filed with the exchange 
and with the Commission. Under section 12 (d) of the act, the registration state- 
ment for such listing automatically becomes effective 30 days after receipt by 
the Commission of certification by the exchange that the application has been 
approved. The Commission has power to accelerate the effective date. The 
information required to be disclosed, including financial statements, while not 
aS comprehensive as that required to be disclosed in a registration statement 
under the 1933 act, is of the same general nature and the processing by the 
examining groups is as previously described. 


F. REVIEW AND ANALYSIS OF REGISTRATION STATEMENTS OF INVESTMENT COMPANIES 
UNDER THE INVESTMENT COMPANY ACT OF 1940 


Before an investment company can commence doing business in interstate 
commerce or offer for sale its securities, it must register as an investment com- 
pany with the Commission pursuant to section 8 of the Investment Company 
Act of 1940. A simple form of notification (Form N-S8A) is used and upon 
its filing the investment company is deemed registered. Within 3 months after 
filing its notification an investment company must file a registration statement. 
Form N-SB-1 is the registration form generally used by a management invest- 
ment company as defined in the act. That form requires information in regard 
to the following: the financing and investment policies of registrant, diversifi- 
cation of assets, persons in a control relationship and those owning equity securi- 
ties of registrant, directors, executive officers, members of advisory boards, em- 
ployees, custodians of portfolio securities, investment advisers, and underwriters. 
A certified balance sheet or statement of assets and liabilities and certified state- 
ments of income and expense and of realized and unrealized gain on investments 
must be furnished. 

Generally, a registration statement on Form N-8B-1 is filed concurrently 
with the filing of a registration statement (including prospectus) for the issu- 
ance of securities by the investment company under the 1933 act. Form S-—5 has 
been specifically designed for registration of securities of open-end management 
investment companies. The basic requirement of form S—5 is that a prospectus 
be filed which contains most of the items and financial statements required by 
form N-SB-1. In addition, the “sales load” is required to be set forth on 
the front cover of the prospectus. The same team effort is employed in process- 
ing forms N-S8B-1 and S-5 as for the review and analysis of other registration 
statements. However, because the Division of Corporate Regulation has juris- 
diction to enforce the regulatory aspects of the 1940 act, the original notification 
of registration as an investment company on form N-8A and registration state- 
ments on form N-S8B-1 or other appropriate form are, as a matter of course, 
reviewed also by that Division and the comments prepared by it are reviewed by 
the section chief or assistant director before sending deficiency letters or prepar- 
ing clearance memoranda. 

Once an investment company has filed a registration statement on form N-8B-1 
(or other appropriate form), there is no specific requirement that such state- 
ment be amended to reflect subsequent changes in the company. However, 
changes in policy, capitalization, etc., are reported in annual and quarterly 
reports. Furthermore, prospectuses used by investment companies in selling 
securities must be revised periodically, each revision being reviewed by the staff. 


G. QUALIFICATION OF TRUST INDENTURES UNDER THE TRUST INDENTURE ACT OF 1939 


It is the function of the Division to review trust indentures filed under the 
Trust Indenture Act of 19389 to determine their qualification under that stat- 
ute. This is primarily an attorney's job and involves checking the filed indenture 
against the specific provisions of the statute which must be incorporated in the 
indenture. It must also be determined whether other provisions of the indenture 
conflict with or are violative of the required provisions. The qualification of 
the trustee under the indenture is determined by examining forms T-1 or T-2 
(whichever has been used). Lawyers assigned to the various sections perform 
this job under the direction of an assistant director and subject to consultation 
on interpretative matters with the Chief Counsel’s office. 
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H. INTERPRETATIVE FUNCTIONS 


The Commission has delegated to the Division of Corporation Finance the 
function of rendering interpretative opinions to the public in regard to 
those sections of the securities acts which are administered by the Division. 
Thus any legal or accounting questions from the public in regard to the regis- 
tration of securities under the 1933 or 1934 acts, the registration of investment 
companies under the 1940 act, the filing of annual and other reports by issuers 
under the 19383, 1934, or 1940 acts, the qualification of indentures under the 
Trust Indenture Act of 1939, and the application of the Commission’s proxy 
rules are within the jurisdiction of the Division. 

A vast majority of the questions received by the Division from the public con- 
cerns problems of administrative practice, interpretation of forms and of re- 
quired disclosure in a specific factual context. The answers to such questions 
are more readily available within the Division than anywhere else within the 
Commission. 

Questions of a routine nature are generally answered orally in telephone con- 
versations or in personal conferences. If the question presented is more com- 
plex or the inquirer requests a definitive opinion, an opinion letter is prepared 
outlining the relevant facts submitted by the inquirer and concluding with the 
opinion of the Division. As to legal questions, the interpretative function is 
performed by the attorneys in the examining sections subject to the review of 
the Chief Counsel of the Division. As to accounting questions, the interpretative 
function is performed by the Division’s Chief Accountant. If broad policy con- 
siderations are involved, interpretative matters are discussed with the Director 
or Associate Director and the views and advice of the General Counsel or of the 
Chief Accountant of the Commission are frequently obtained in these more 
difficult cases. 

The Chief Counsel’s office maintains an index of interpretations rendered, in- 
cluding staff memorandums and Commission minutes involving interpretative 
problems. A monthly summary of interpretations is prepared for circulation 
within the Commission, including the regional offices. A tickler index of corre- 
spondence is also maintained to protect against delays in replying to requests for 
interpretations and to serve as a locating index. 

In addition to rendering interpretative opinions to the public, the Division 
advises the Commission (including the staff of other Divisions and the regional 
offices) in regard to disclosure problems. Regional offices refer novel and un- 
usual interpretative problems of disclosure to the Division for consideration and 
review which brings uniformity in the interpretative function of those offices. 


I. ADMINISTRATIVE PROCEEDINGS AND INVESTIGATIONS 


The Division is primarily responsible for the initiation and conduct of stop 
order proceedings under the 1933 act and investigations looking toward such pro- 
ceedings. In addition, the Division is in charge of investigations in connection 
with proxy solicitations where injunctive action may be indicated. If an in- 
junction is sought, the trial is conducted by the General Counsel’s office, as- 
sisted by the Division’s legal staff. 

There are no investigators as such assigned to the Division and investigation 
presently is performed by an examining team in the section processing the 
filings, assisted by investigators in the regional offices. 

If a stop order proceeding is initiated, the section attorney or an attorney on 
the staff of the Division’s Chief Counsel is generally in charge of the case. 
The case is worked on as a team project involving the participation of an 
analyst and an accountant and frequently an engineer in addition to the attorney. 
On occasion, because of the problems and difficulties involved, an Assistant Di- 
rector has conducted the proceedings for the Division. The responsibility is 
placed upon the attorney in charge of the case for the preparation of all 
proceeding papers, including requested findings and supporting briefs. Fre- 
quently, where the hearing is held in a distant part of the country, the matter 
is turned over to the appropriate regional office for handling. 

The Division supervises generallly the work of the regional offices in regard 
to suspension proceedings under regulation A. A recommendation for a suspen- 
sion order under regulation A is received from the regional office and reviewed 
by the Division’s legal staff before presentation to the Commission. If the 
Division is unable to concur in the opinion of the regional office, an attempt is 
made to straighten out the area of disagreement with the regional office prior 
to presentation to the Commission. If a hearing is requested by the issuer 
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seeking a vacation of the suspension order, the regional office is in charge of 
the hearing for the Commission with such assistance from the Division as may 
be requested. 

Occasionally, an application is made by an issuer for an order under section 
804 of the Trust Indenture Act of 1939 for an exemption of a security from one or 
more provisions of that act. Similarly, an application may be made for an 
order under section 310 (b) (1) of that act for a determination that a trustee 
is not disqualified by virtue of a conflict of interest. In either type of applica- 
tion, the Division advises the Commission and if the application is contested, 
the Division conducts the proceedings on behalf of the Commission. ‘ 

Proceedings pursuant to section 19 (a) (2) of the 1934 act for the denial 
or suspension of registration of a security as a security listed on a national 
securities exchange for failure to comply with the provisions of that act or 
rules and regulations thereunder are usually handled by the regional office 
where the registrant is located. However, the moving papers and a trial brief 
for use of the regional office are prepared by the legal staff of the Division. 

The office of Chief Counsel of the Division maintains a docket of all pending 
proceedings and investigations of the Division and weekly reports of the status 
of all active cases are prepared for the information of the Director and the 
staff. 

J. RULEMAKING 


It is the function of the Division to have a continuing program of revising reg- 
ulations, rules and forms relating to the work of the Division with a view toward 
simplification on the one hand and plugging loopholes on the other. In addi- 
tion, the Division is expected to prepare drafts of proposed legislative changes 
upon the direction of the Commission or upon the Division’s own initiative 
where such changes are indicated in the public inttrest. The Director, Associate 
Director. and Chief Counsel of the Division participate actively in this work, 
assisted by one attorney permanently assigned to such work and by such other 
attorneys and staff members as can be spared from regular assignments, 


K, REVIEW AND ANALYSIS OF FILINGS UNDER EXEMPTIVE REGULATIONS 


1. Regulation A filings 


Domestic or Canadian issuers seeking an exemption from registration for 
securities offerings up to $300,000 in amount file under regulation A for such 
exemption in the regional office of the Commission where the principal business 
is to be conducted. Processing of such filings is primarily the responsibility 
of the regional offices. Three copies of a form of notification and offering cir- 
cular are filed at least 10 days (exclusive of Saturdays, Sundays, and holidays) 
prior to the commencement of the offering. The original copy is transmitted by 
the regional office to the Division. Upon receipt, the Regulation A Section of 
the Division prepares a master card summarizing pertinent information about 
the filing and also prepares separate index cards for the issuer, underwriter, 
promoters, and affiliates. 

The Regulation A Section checks the index eards for other filings to determine 
if the issuer or its affiliates have used the regulation A exemption within the 
preceding year which would make unavailable the exemption. A search sheet 
is prepared, copies of which are sent to Enforcement and Litigation Dockets 
of the Division of Trading and Exchanges, to the Broker Dealer Section of that 
Division, to General Dockets and to Mail and Files Section. Each of 
these sections indicates on the search sheet what references it has for the 
names on the search sheet. An analyst in the Regulation A Section reviews the 
completed search sheets and calls for all files that appear to contain pertinent 
information. From these files he determines the following: whether any stop 
order is outstanding or pending as to any registration statement filed by the 
issuer or any of its affiliates; whether any suspension order is outstanding or 
pending under section 3 (b) of the 1933 act affecting the issuer or any of its 
affiliates; and whether the issuer or any of its directors, officers, affiliates, pro- 
moters, principal underwriter, or any securityholder on whose behalf securities 
are being offered has been indicated or convicted of a crime involving securities 
or has been enjoined from carrying on securities transactions. If any such 
information is discovered the exemption is or may be unavailable. The analyst 
further determines whether the principal underwriter is a registered broker- 
dealer and whether Commission files contain information which should be dis- 
closed in the offering circular or indicates fraud. 
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The Stabilization Section of the Division of Trading and Exchanges makes 
a market check and furnishes the analyst with market quotation ranges, if any, 
for a 15-day period prior to the date of filing. If the market price of the securi- 
ties exceeds the offering price, the $300,000 maximum amount of securities en- 
titled to the exemption must be computed on the basis of the market price, some- 
times requiring the number of shares being offered to be reduced. The market 
information is also relevant from a disclosure standpoint. 

Information developed from the search of Commission files bearing on the 
availability of the exemption, the market price of the securities, fraud and dis- 
closure problems is transmitted promptly to the regional office concerned for 
their use in processing the filing. However, examining sections (including the 
engineering section) are frequently called upon to assist the regional offices in 
processing filings, particularly in regard to accounting, mining, petroleum and 
engineering problems. The Chief Accountant and Chief Counsel are often con- 
sulted by the regional offices for opinions and guidance. 

It is an important function of the Regulation A Section to bring to the atten- 
tion of Regional Administrators subsequent events bearing on the availability 
of the exemption for filings previously cleared. Thus, a continuing check is 
made of new securities violations, stop orders, suspension orders, revocation 
proceedings, State cease and desist orders, and so forth, to discover if an exist- 
ing regulation A filing is affected thereby. 

The Regulation A Section prepares a weekly report of securities offerings 
under regulation A for which filings have been made during the preceding week. 
These reports are given wide circulation, not only to the regional offices but to 
State securities administrators. The report shows the jurisdictions in which the 
securities are proposed to be sold and thus alerts State administrators of possible 
violations of State blue-sky laws. 


2. Regulation B filings 

If an exemption is sought up to $100,000 in amount, by any issuer relating to 
fractional undivided interests in oil and gas rights, regulation B is applicable. 
Four copies of an offering sheet are filed with the Division and processed en- 
tirely by the oil and gas engineer in the Engineering Section, subject to the 
supervision of an Assistant Director. 
8. Other exemptive regulations 


In addition to the regulations discussed above, the Commission has adopted 
regulation A-R for first lien notes (which requires no filing) ; regulation A-M 
for assessable shares of stock of mining corporations (requires filing in regional 
office) ; and regulation B-T for oil royalty trusts (requires filing with the Divi- 
sion). The processing of these required filings for an exemption under section 
3 (b) is similar to the exemptive filings previously discussed. 

The Caarrman. Do you have copies in this envelope that you have 
given us? 

Mr. Armstrong. No, not of the things that I have just mentioned for 
the record, although we could easily supply them but we thought the 
record would do. 

The Cuarrman. That is all right. I wanted to find out if we had 
copies of everything that you are putting in the record in the en- 
velope. 

Mr. Armsrrone. What we put in the envelope were a number of 
documents which we thought you would be interested in to show the 
type of things that we are doing. 

The CuairMan. That is all right. 

Mr. Armstronc. We put in a sample prospectus for a common- 
stock issue. That is on Form S-1, the long form. Next we put in 
a sample prospectus for an institutional bond issue on Form S-9. 
Next we enclosed a sample summary prospectus which was made pos- 
sible by the 1954 amendment, which we have very carefully restricted. 
We also enclosed a sample proxy statement. 

And then we also put in a copy of each of our recent statistical 
bulletins. 
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And as you gentlemen know, we have that statistical program 
which is partly devoted to our purposes and partly to the overall 
governmental statistical program, 

The Cuatmrman. This does not need to be put in the record but is 
all received for the files of the committee. We will not put them in 
the record at this time. 

Mr. Armstrone. We also included our two pension fund studies 
which are extremely interesting, including the most recent one which 
was released just at the end of 1956. 

And we also included—and this was the result of work which was 
done by the subcommittee of which Mr. Moss was the chairman—we 
have included a compilation of all of the material, a list of all of the 
material, publicly available in the Commission. 

And one of the most important functions of the Commission is the 
Public Reference Room where investors and analysts and the statisti- 
cal services and the press can come and read the information that has 
been filed with us about these companies. 

And finally, I would like, referring back to the “boiler room” 
problem, to include a “10-point guide to investors” that the Commis- 
sion adopted in November in collaboration with the chief law enforce- 
ment officer of the State of New York. 

This guide has been spoken of over the radio and television. It has 
been distributed broadly. We received an authorization from the 
Committee on Printing to print many thousands of copies of it. 

It also has been reprinted and disseminated all over the country by 
the registered exchanges. This was worked out by us, at the sugges- 
tion of Attorney General Javits. 

We put it out jointly. He is now the Senator. We put it out 
jointly because he was the chief enforcement officer in New York 
State and has been cooperating with us and we with him as this 
“boiler room” problem mushroomed in 1956. 

And we would like to include that in the record. 

The CHarrman. Let it be included in the record. 

(The document is as follows :) 


[Securities and Exchange Commission News Digest, Washington, D. C., January 31, 1957 


J. Sinclair Armstrong, Chairman, Commissioner James C. Sargent, and 
Thomas B. Hart, Chicago Regional Administrator, of the United States Securi- 
ties and Exchange Commission appeared this evening at 8 p. m., on the television 
show “Ticker Tape,” sponsored by the Central States group of the Investment 
Bankers Ascsociation, together with William J. Lawlor, chairman of the group. 

On the program, Chairman Armstrong and Commissioner Sargent reempha- 
sized a 10-point guide for the public, furnishing a warning against fraudulent 
securities practices. This guide was developed by the Securities and Exchange 
Commission in cooperation with the Investment Bankers Association, the 
former Attorney General of the State of New York, Jacob K. Javits, presently 
United States Senator from New York, the National Association of Securities 
Dealers, national securities exchanges, the Association of Stock Exchange 
Member Firms, and the Better Business Bureau of New York City. 

Because of the mounting number of complaints being received by law enforce- 
ment agencies involving unscrupulous stock operators, it was felt that a com- 
bined effort must be made, supplementing the continuing activities of the co- 
operating organizations, to warn the public of the pitfalls involved in buying 
securities from unknown sources. Chairman Armstrong stated that: 

“High pressure telephone salesmen have been peddling securities of no value 
or of dubious value to too many people throughout the United States who have 
failed to take the very simplest prudent precautions. The publication of this 
10-point guide, we hope, will provide the public with a simple, effective guide 
in saving themselves from these unscrupulous practices.” 
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The 10-point guide is as follows: 

1. Think before buying. 

2. Deal only with a securities firm which you know. 

3. Be skeptical of securities offered on the telephone from any firm or sales- 
man you do not know. 

4, Guard against all high pressure sales. 

5. Beware of promises of quick spectacular price rises. 

6. Be sure you understand the risk of loss as well as the prospect of gain. 

7. Get the facts—do not buy on tips or rumors. 

8. Request the person offering securities over the phone to mail the written 
information about the corporation, its operations, net profit, management, finan- 
cial position, and future prospects. Save all such information for future 


reference. 
9. If you do not understand the written information, consult a person who 


does. 

10. Give at least as much thought when purchasing securities as you would 
when acquiring any valuable property. 

Copies of this guide are available through TV station WTTW, channel 
11, in Chicago, the Securities and Exchange Commission in Washington, D. C., 
the Chicago regional office, located at 105 W. Adams Street, Chicago, and from 
securities firms, national securities exchanges, and Better Business Bureaus 
throughout the country. 

Mr. O’Hara. I would like to ask a couple of short questions because 
I know there are other members of the committee that would like to 
ask questions. 

Are you familiar with what has recently been called to my attention 
where the Bolivian Government entered into an agreement with the 
State Department whereby some 56 million of the Bolivian bonds 
would be paid off? 

Mr. Armstrona. I am not. 

Mr. O’Hara. You are not familiar? 

Mr. Armstrone. Is any member of the staff familiar with that? 

Mr. Loomis. This is with reference to the Russian or the German 
bonds? 

Mr. O’Hara. The Bolivian bonds. 

Mr. Loomis. I am not familiar with that. 

Mr. O’Hara. You do not know anything about the deal between 
the State Department and the Bolivian Government on these de- 
faulted bonds? 

Mr. Armstronc. No,sir. Weare familiar with the German valida- 
tion arrangements that were made several years ago but I have not 
heard of these, although possibly the staff may know of them. 

And we will be delighted to attempt to get information for you 
on them. 

Mr. O’Hara. I would be quite serious about some of the operations 
that are going on in connection with that deal, and what is going on. 
I would appreciate that you don’t have any control over the State 
Department. 

Mr. Armstronec. That is true. 

Mr. O'Hara. I recall these bonds were sold in the 1920’s and 1930’s. 
Then they were defaulted, as I understand it, by the Bolivian Govern- 
ment. Where do the investors of this country get any protection on 
that sort of thing? 

Mr. Armstrone. I don’t know, sir, about this situation specifically, 
but protection in reference to the issuance and sale in this country of 
foreign securities is afforded by the Securities Act just as in the case 
of the domestic corporate securities. 
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And, indeed, the act applies to the securities of foreign governments. 
There is a special section of the Securities Act called Schedule B. 
That specifies the items of information that must be included. 

Mr. O’Hara. Do you have any list of these so-called foreign bond- 
holders as of the present time? I am speaking of Bolivia bond- 
holders ? 

Mr. Armstronea. No, sir, we don’t. But I would like, Mr. O’Hara, 
if you will permit, to ‘et us get the staff group that worked on the 
German validation arrangements for the Commission, a small group 
in our Corporation Finance Division, to see if we could not come over 
and report to you as to what we have and undertake to find out for 
you whatever you are interested in. 

The Cuarrman. Will you inquire about that, Mr. Armstrong, and 
see if you can obtain the information and prepare a statement for 
the committee for the record. 

Mr. Armstronc. We will be very glad to, Mr. Chairman. 

The CuarrMan. If you can get something on it. 

Mr. Armsrronea. Yes, sir, we will. 

(The information is as follows :) 


MEMORANDUM ON THE STATUS OF BONDS OF THE REPUBLIC OF BOLIVIA 


An inquiry has been made as to the present status of the publicly held bonds 
of the Republic of Bolivia. The Republic of Bolivia issued the following bonds 
in the following amounts: * 














| 

| 4 | Amount | Total out. 

| Maturity | issued standir 

| ! (Jan, 2, 1956) 
— — — —— — —— — se ansnneiatieet lerdal cunsitatetsatiiintbiciabstatien 
(a) Dollar gold external 6-percent loan of 1917......-.-..-...-| Oct. 1, 1940 | $2, 400, 000 40,000 | $1, 296, 000 
(b) External 25-year secured refunding 8-percent loan of 1922.| Mar. 1, 1947 29, 000, 000 22, 072, 000 
(c) External secured gold 7-percent loan of 1927. ..| July 1. 1958 14, 000, 000 13, 364, 000 
(d) External secured sinking fund gold 7-perce nt loan of 1928.| Mar. 1, !969 | 28, 000, 000 22, 690, 000 

| 68, 400, 000 ss 59, 422, 000 


i 





Moody" s Municipal and Government Manual, 1957, pp. 2083-2084. 


On May 14, 1936, the Bolivian Bondholders Protective Committee filed a 
registration statement with the Securities and Exchange Commission under the 
Securities Act of 1933 (File No. 2—-2165) covering certificates of deposit for 
$11,000,000 of such bonds. The registration statement became effective March 
22, 1987. On May 12, 1937, the Committee filed a supplemental prospectus under 
which it could continue the solicitation of deposits until March 18, 1938. No fur- 
ther filings were made with the Commission. 

We have no information as to how many bonds were deposited pursuant to the 
offering of certificates of deposit, since the registrant has not filed any reports 
with us. 

The Commission has had no further connection with the offering of certificates 
of deposit pursuant to the registration statement and has no connection with 
any negotiations for an agreement regarding payments on the bonds. Pre- 
sumably the owners of any outstanding certificates of deposit which were regis- 
tered with the Commission under the Securities Act of 1933 will be entitled to 
the benefits of any payment plan that may be negotiated with the Bolivian 
Jovernment. The information which follows is from unofficial sources and not 
from the Commission’s files. 


1Secured External Sinking Fund Match Monopoly Gold 7’s of May 1, 1930, due May 1 
1959, were also issued in an amount of $2 million, of which, as of January 1, 1954, $365, 377 
were outstanding, all held by Union Allumettiere de Bruxelles, S. A. 
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It is reported in the issue of Moody’s Municipals and Governments, volume 
29, page 1465, January 11, 1957, as follows: 

“Bolivia (Republic of). To begin payments on external bonds: On January 
4 in a press notice present government announced its avowed purpose to pay 
defaulted foreign bonds. In 1957 Bolivia plans to begin payment on these 
bonds, however modest. The government readily admits that it is unable to 
make full payment at present time.” 

The Foreign Bondholders Protective Council, Inc., has been negotiating with 
the Republic of Bolivia since the fall of 1956 on an agreement covering payment 
of defaulted bonds, according to information furnished to us by Mr. Kenneth N. 
Spang, president of the Council. The Council’s office is at 90 Broad Street, 
New York, N. Y. (Whitehall 4-7455), and was established in 1933 as a private, 
independent, nonprofit organization at the invitation of the United States. Mr. 
Spang states that the status of defaults of the bonds of the Republic of Bolivia 
is a follows: 


Bonds Principal | Interest 


(a) 6 percent loan of 1917. -.| Default since 1940.| In default since 1981. 
(b) 8 percent loan of 1927-89_-- Default since 1947_| In defavlt since Nobember 1930, except for following 
payments: Interest due May, 1931, paid 1931-51; 
interest due November 1931, paid in 1955 in part. 
(c) 7 percent loan of 1927-69__._.| Default since 1931_| In default since 1931. 
(d) 7 percent loan of 1928-49_....| Default since 1931_} In default since 1931. 
' 


The terms of the agreement being negotiated by the council with Bolivia 
will be approximately the same as the terms of the 1948 agreement published 
in a notice to bondholders dated June 25, 1948, attached hereto. (See For- 
eign Bondholders Protective Council, Inc., report 1946 through 1949, pp. 37 
and 38.) In 1948, the agreement awaited the announcement of the Presi- 
dent of Bolivia which was never forthcoming. The pending agreement like- 
wise awaits the announcement by the Bolivian President before becoming 
effective. Mr. Spang hopes that the expected announcement may come within 
the next few days. 

The Bolivian defaulted bonds are the last of Latin American defaulted bonds 
to be the subject of agreement looking toward resumed payments. All of such 
agreements were negotiated by the council with the exception of the agreement 
with Mexico. 

(This announcement is not an offer) 


REPUBLIC OF BOLIVIA 


NOTICE TO HOLDERS OF OUTSTANDING PUBLICLY OFFERED DOLLAR BONDS OF THE 
6 PERCENT LOAN OF 1917 DUE OCTOBER 1, 1940; 8 PERCENT LOAN OF 1922 DUE 
MAY 1, 1947; 7 PERCENT LOAN OF 1927 DUE JULY 1, 1958; 7 PERCENT LOAN OF 
1928 DUE MARCH 1,1969 —~ 


Following negotiations between Foreign Bondholders Protective Council, Inc., 
and a delegation of the Republic, The Bolivian Government, through its Min- 
ister of Finance wishes to announce a proposed plan as the basis for an adjust- 
ment offer of its four issues of publicly offered dollar bonds now outstanding 
in a total principal amount of approximately $56,278,000. The Republic, during 
the default in service of its indebtedness, which was brought about by the 
worldwide depression and an adverse exchange position, has repeatedly stated 
its recognition of the obligation and its desire to resume service. It now pro- 
poses to pledge its full faith to the performance of this adjusted settlement. 

The proposed plan will be submitted to the Bolivian Congress by the execu- 
tive power. Following approval by that Congress, and upon completion of other 
formal requirements, an offer will be made to the bondholders which will pro- 
vide generally as follows: 

Past due interest will be compromised by the issuance of new bonds in the 
principal amount or $5,627,800, thus the holder of each $1,000 bond accepting 
the proposed plan will be offered a new and additional $100 bond for all inter- 
est in arrears to December 31, 1948. Current service will begin as from Janu- 
ary 1, 1949, on the new principal amount of not more than $61,905,800 of 
dollar bonds. 
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(a) Bolivia will pay interest semi-annually at the annual rate of 1 percent 
for 1949 and 1950, 1% percent for 1951 and 1952, 2 percent for 1953 and 1954, 
and 3 percent for 1955 and thereafter. 

(b) Bolivia will provide each year so long as any assented or new bonds 
are outstanding a sum of not less than $1,500,000 for service. The balance of 
service moneys not required during the years 1949 through 1954 for interest on 
the new principal amount of bonds covered by the offer, will be used for retire- 


ment of bonds, either (1) by purchase in the market below par, or (2) by re- 
demptions through call at par. 


(c) Beginning with January 1, 1955, the Republic will provide a total service 
of not less than 4 percent per annum on the total principal of all bonds stamped 
or issued in acceptance of the offer, and not repurchased or redeemed before that 
date, plus any bond stamped or issued thereafter; this 4 percent service to be 
applied first to the payment of interest at 3 percent on all bonds outstanding 
from time to time, the balance constituting a cumulative retirement fund em- 


ployed for purchase of bonds when available below par or redemption of bonds 
at par. 


The executive of the Republic will submit the proposed plan as outlined above 
to the Bolivian Congress at its next session, scheduled for August 1948, in order 


to obtain legislation enabling the operation of the proposed plan to begin as 
from January 1, 1949. 


The Bolivian delegation is advised that when the foregoing plan proposed by 
the Republic becomes effective and an offer thereunder is made to the bond- 
holders, the Foreign Bondholders Protective Council, Inc., will recommend the 
offer to the bondholders favorably for acceptance. 


J. Romero L. 
Minister of Finance of the Republic of Bolivia. 
New York, June 25, 1948. 


(Additional material was later submitted and appears on p. 631.) 


The Cuarmman. You had one other thing, I believe, didn’t you ¢ 

Mr. Armstrona. Did you have in mind, Mr. Chairman, that we 
would refer to the recommendations which we are about to make to 
the committee in regard to legislation ? 

The CuHatrman. Do you have recommendations for the committee? 

Mr. Armstrona. In accordance with our correspondence, our letter 
to you and your letter to me, we have had within the last few days 
conferences with the industry organizations and others, members of 
the public, interested in the legislative proposals that we are pres- 
ently considering. 

We are now going back into a redrafting session. We have given 
the public until March 15 to submit any further comments and we will 
expect to submit that legislation to you by the 1st of April. 

We would suggest for inclusion in the record, the opening state- 
ments by myself and Commissioner Orrick in connection with those 
hearings that we held at the Commission, because they give the back- 
or ound flowing from the report of this committee in December of 
1952, the report of April 1954, as to why those conferences were held, 
also—— 

The Cuarrman. That is the opening statement made where ? 

Mr. Armstrone. In the proceedings of the Commission on Monday, 
February 25, opening those conferences with the industry group. 

The Cuatrman. Of this year? 

Mr. Armstrona. Yes, sir; just last Monday and we set forward in 
that statement, sir, the background of the recommendations contained 
in the report of this committee on December 30, 1952, and the report 
of April 1954 and why we were holding these "conferences. 

The CHarman. May I see that, please ? That may be included. 

(The document is as follows:) 


$09¢60—57—_—10 
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SECURITIES AND EXCHANGE COMMISSION, 
Washington, D. C., February 25, 1957. 


CONFERENCE ON Proposep AMENDMENTS OF THE FEDEDRAL SEcurRITIES LAws 
STATEMENT OF J. SINCLAIR ARMSTRONG, CHAIRMAN 


We are holding today and tomorrow, February 25 and 26, 1957, 2 days of con 
ferences with representatives of securities industry organizations and others 
interested on certain proposals to amend the Federal securities laws which the 
Securities and Exchange Commission is considering recommending to the 
Congress. 

Under the Federal securities laws, the Commission is obligated to submit legis- 
lative recommendations to the Congress as the Commission deems desirable in 
the public interest. The suggestions are made to the Interstate and Foreign 
Commerce Committee of the House of Representatives and the Banking and 
Currency Committee of the Senate which, under the Legislative Reorganization 
Act of 1946, have a duty of watchfulness over the Commission. Our legislative 
recommendations are submitted in aid of the Congress, but we recognize that the 
paramount responsibility of the Congress is to legislate and of the Commission not 
to make but to administer the law. 

The legislative proposais to be discussed during the next 2 days consist of pro- 
posals to amend 87 sections of the following statutes administered by the Com- 
mission: the Securities Act of 1933, the Securities Exchange Act of 1934, the 
Trust Indenture Act of 1939, the Investment Company Act of 1940, and the 
Investment Advisers Act of 1940. After the conferences have been concluded 
and the comments and suggestions of the representatives of industry groups and 
members of the public here present have been carefully considered by the Com- 
mission, we propose to submit these legislative recommendations (as they may 
be revised in the light of the discussion at these conferences) to the respective 
committees of the Congress. 

There are several other legislative suggestions which we have under study at 
the present time, but which are not yet ready for recommendation to or consider- 
ation of the Congress, but some or all of which, after conferences similar to these, 
we may wish to submit to the Congress as time goes on during the first session 
of the 85th Congress. 

In order that the purpose of these conferences may be clearly understood by 
all concerned, we believe a brief reference to certain observations made in reports 
of the Interstate and Foreign Commerce Committee of the House of Representa- 
tives should be stated. 

In a report of that committee submitted December 30, 1952, the committee 
stated with reference to legislative proposals: 

“The subcommittee has heard numerous proposals for amendments to the sev- 
eral acts administered by the Commission. No attempt was made to secure fuil 
comment or rebuttal from all sectors of the industry or the administrative agency 
on each proposal advanced. 

“Indeed, even had the fullness of the testimony made it possible, an analysis in 
many cases would be extremely difficult owing to the highly technical character 
of the subject matter, the nature of the ramified operations covered, the purpose 
for which the legislation is intended, the expertness required in properly apprais- 
ing and evaluating the merits of any controversial issue, and the continuing 
requirements of the public interest. The subcommittee, accordingly, is of the 
opinion that at this time the Commission should reactivate its conferences, and 
the industry and the Commission earnestly and energetically attempt to resolve 
their differences, at least in those areas where concurrence already seems pos- 
sible, and propose a program on these at the earliest opportunity. The sub- 
committee realizes that in other cases it is not likely for all to be in agreement. 
Here, at least, they should prepare a clear delineation of those areas of their 
divergence so as to provide the committee with opportunity of interpretation and 
consideration in the light of protection of investors and the public interest.’ ? 

In the fall and winter, 1953-54, under the supervision of the Subcommittee on 
Securities of the Committee on Banking and Currency of the Senate, conferences 
were held as a result of which the Commission submitted legislative proposals to 
the Congress, which were passed unanimously and when approved became Public 
Law 577, 83d Congress, effective October 10, 1954. In connection with this legis- 


lation, in a report submitted April 23, 1954, the Committee on Interstate and 
Foreign Commerce made the following statement: 





1 Report of the Committee on Interstate and Foreign Commerce, H. Rept. 2508, 82d 
Cong., 2d sess., December 30, 1952 (pp. 4-5). 
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“The last overall consideration given to general amendment of the several 
statutes administered by the Securities and Exchange Commission was in 1941, 
at which time this committee was presented by industry and the Commission 
with an extensive list of both minor and substantive amendments to the Securities 
Act of 1933 and the Securities Exchange Act of 1984. The proposals made at 
that time had been developed from a series of conferences over several years 
between the Commission and the Investment Bankers Association of America, 
Inc., the National Association of Securities Dealers, Inc., the New York Curb 
(now American Stock) Exchange, and the New York Stock Exchange. Through 
representing some matters on which all were in agreement, and some on which 
there were extreme divergences of opinion, they were the result of painstaking 
consideration on the part of those offering them. 

“The advent of the war then precluded definitive legislative consideration of 
the various proposals, or legislative resolution of the problems involved in the 
conflicting, and in several cases directly antithetical, suggestions advanced. 
With the termination of the war, such conferences with industry were reinsti- 
tuted by the Commission in the thought that they might lead to amendments 
which again could be proposed to the committee. In these conferences it was 
the consensus of all parties that the major problem of solicitation of offers, 
the use of the prospectus, and related complexities of section 5 of the 1933 act, 
should be approached and solved first before other portions of the statutes were 
placed on their agenda. Agreement on a revision of section 5 was not then 
reached. 

“During the course of the study of the Commission conducted during 1951-52 by 
a subcommittee of this committee, opportunity was given for interested parties 
to present various suggestions which they might have for amending these stat- 
utes. These suggestions were not then analyzed. The subcommittee, however, 
stated its opinion that the Commission should reactivate its conferences, and the 
industry and the Commission earnestly and energetically attempt to resolve 
their differences, at least in those areas where concurrence already seemed 
possible, and come up with a program on these at the earliest possibility. It 
expressed its realization that in other cases it was not likely that all would be 
in agreement, but that in these matters at least they should prepare a clear 
delineation of the areas of their divergence so as to provide the committee with 
opportunity of interpretation and consideration in the light of the protection 
of investors and the public interest. 

“This the Commission proceeded to do. It advised this committee during the 
summer of 1953 that various representatives of industry again were meeting 
with it for the purpose of discussing proposals on some 13 subjects for amending 
the statutes administered by the Commission. The instant bill represents those 
areas in which the Commission felt it could concur with the industry and does 
not include other areas proposed in which the Commission at this time is not 
willing to recommend legislation. Subsequently, the Commission intends to 
draft further amendments which will incorporate Commission proposals on 
matters growing out of its experience.” ? 

Subsequently, during 1954, 1955, and 1956, the Commission, as time and the 
availability of its staff's time permitted, continued to consider amendments 
which it might deem appropriate to make more workable the acts which it ad- 
ininisters in the light of its experience over 20 years. 

A number of such proposals were submitted toward the end of the 2d session 
of the 84th Congress and were introduced in the House of Representatives on 
May 9, 1956, by the late Representative J. Percy Priest, the chairman of the 
Comittee on Interstate and Foreign Commerce, as H. R. 11129 and (by request) 
in the Senate on May 23, 1956, by Senator J. William Fulbright, chairman of the 
Committee on Banking and Currency as §S. 3915. No action was taken on these 
bills during the remainder of the session because there was insufficient time for 
the Congress to consider them and, having in mind that these proposals repre- 
sented Commission proposals deemed necessary to strengthen our enforcement 
powers as a result of matters growing out of our experience, we had not sub- 
mitted them to securities industry representatives before submitting them to 
the respective committees of the Congress. 

By letters dated December 17 and December 20, 1956, respectively, we inquired 
of Representative Oren Harris, then acting chairman (now chairman) of the 


2 Report of the Committee on Interstate and Foreign Commerce, H. Rept. 1542, 83d Cong., 
2d sess., April 23, 1954 (pp. 2-3). 
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Committee on Interstate and Foreign Commerce of the House of Representatives, 
and Senator J. W. Fulbright, chairman of the Committee on Banking and Cur- 
rency of the Senate, whether it would be appropriate and consistent with their 
views that the Commission confer with securities industry representatives on 
our legislative program in advance of its submission to the Congress, and we 
expressed the view that such conferences would be appropriate and desirable. 
We were advised by the respective committee chairmen by letters dated Decem- 
ber 21, 1956, and January 2, 1957, respectively, that these conferences should 
be held subject, in the case of the Senate committee, to the suggestion that a 
member of the staff of that committee participate. We are therefore very 
pleased to have with ns today William F. McKenna, counsel for the Committee 
on Banking and Currency of the Senate, who will aid and assist us in the 
discussions. 

Accordingly, the Commission furnished copies of tentative drafts of the 
proposed amendments and explanatory material to the securities industry groups 
referred to below and, in its news digest of January 28, 1957, invited them and 
any additional persons desiring to participate in the conferences to do so. The 
organizations are: Investment Bankers Association, American Stock Exchange, 
New York Stock Exchange, Boston Stock Exchange, Midwest Stock Exchange, 
National Association of Securities Dealers, National Association of Investment 
Companies, Association of Stock Dxchange Firms, Association of Mutual Fund 
Sponsors, Investment Counsel Association of America, Pacific Coast Stock 
Exchange, the Pittsburgh Stock Exchange, Sait Lake Stock Exchange, San 
Francisco Mining Exchange, Spokane Stock Exchange, Philadelphia-Baltimore 
Stock Exchange, Board of Trade of the City of Chicago, Cincinnati Stock Ex- 
change, Detroit Stock Exchange and New Orleans Stock Exchange. 

The proposed amendments are designed to strengthen the jurisdictional pro- 
visions, correct certain inadequacies, facilitate criminal prosecutions, and 
generally strengthen the Commission’s enforcement capabilities. 

At a time of the greatest activity in the securities markets since the Commis- 
sion’s establishment in 1934, we consider that amendments to the securities laws 
to strengthen our enforcement capabilities are vitally necessary for the pro- 
tection of the investing public. We believe that the protection of the investing 
public in accordance with the basic aims and objectives of the Federal securities 
laws is necessary to the proper functioning of the capital markets. Capital 
formation is tremendously important to the economy of our country. There is 
nothing in the Federal securities laws designed to impede the raising of capital 
or the proper functioning of the exchange and over-the-counter markets, and we 
believe the same applies to the amendments we are suggesting. 

We invite the thoughtful consideration of all present to these amendments. 
We solicit your critical appraisal of them. However, we strongly urge you to 
consider them from the standpoint of the great importance to the capital 
markets of maintaining the confidence of the investing public which has been 
reestablished in these markets over the past two decades. Abuses in the distribu- 
tion and sale of securities which are presently going on, and which some of these 
amendments are designed to aid the Commission in putting down, we believe to 
be very dangerous from the standpoint of the continued confidence of the invest- 
ing public. These abuses must be eradicated if the strong, healthy securities 
markets of recent years are to continue. 

In order to make possible the regular operation of the Commission during the 
conferences, one of our members, Commissioner A. Downey Orrick, will preside, 
though from time to time one of the other Commissioners may relieve him. The 
legislative work of the Commission is under the direction of our General Counsel, 
Thomas G. Meeker, who will be in charge of the drafting and the technical 
production of the amendments. 

Commissioner Orrick will not make a statement on the procedures to be 
followed in the conferences. 


CONFERENCE ON PROPOSED AMENDMENTS OF THE FEDERAL SECURITIES LAWS 


STATEMENT OF A. DOWNEY ORRICK, COMMISSIONER 


The purpose of this conference is to afford an opportunity to members of the 
public, and particularly to representatives of the securities industry, to express 
their views on the proposals of the Securities and Exchange Commission to 
amend certain provisions of the statutes under its jurisdiction. Drafts of these 
proposals accompanied by explanatory reports have been available for your 
study for approximately 1 month. 











AGENCY HEARINGS 141 


The Commission is hopeful that each of you will give material assistance 
in developing a constructive legislative amendment program in the public 
interest. 

Your specific comments on particular proposals will be welcomed and en- 
couraged. We are interested in your concrete, substantive, and constructive 
suggestions as to how these proposals can be improved in the public interest and 
for the protection of the investing public. 

If you raise objections to particular proposals, it would be helpful to us if 
you would specify the reasons which support your position. 

Since the Commission is interested in obtaining the benefit of hearing your 
views on the proposals, we will not encourage discussions between you and the 
Commission’s staff. We do not believe that this is an appropriate forum for 
the Commission to justify its proposals and to engage in argumentation on the 
merits of its legislative program. 

If you have any proposals of your own to amend these statutes, we will be 
pleased to receive them and will consider whether they should be included in 
the Commission’s legislative amendment program. We shall not have time to 
discuss any industry proposals at this conference except where they relate to 
particular amendments proposed by the Commission. 

The proposals will be considered separately, except in a few designated cases 
where related proposals will be considered together. In order to conse ve time, 
we will pass over certain amendments that are purely technical and involve 
no substantive change. Proposals involving matters of substance will, where 
deemed necessary, be briefly outlined by a member of the Commission’s staff. 
We will then ask for your specific comments on the particular proposal being 
considered. You are invited to state your views briefly and succinctly. Repe- 
tition should be avoided as where someone else has already expressed your views 
on a particular matter. 

Your cooperation, interest, and assistance in accomplishing the objective of 
making these statutes more effective instruments for the protection of investors 
is greatly appreciated. 

The record to be made on these proposals during the next 2 days will remain 
open until March 11, 1957, to permit the filing of legal memorandums or addition- 
al comments by any interested persons, 

Drafting conferences with industry groups will be held if needed. 

Mr. Bennett. During the last session, I believe there were certain 
suggestions for changes in the act. I believe it was, by our late 
Chairman, Mr. Priest. 

Mr. Armstronea. Yes, sir; that is correct. Those are included in 
our present legislative proposals which are the subject of these con- 
ferences, plus a number of the additional provisions which we are 
requesting of the Congress in order to strengthen our enforcement 
capability. 

Mr. Bennerr. Has the Commission taken any position on the so- 
called Fulbright bill? 

Mr. Armstrone. Yes, sir; we have. Indeed, we have. 

Mr. Bennett. Is that in there? 

Mr. Armstrone. That is not referred to in this statement. This 
statement refers to the proposals of the Commission to strengthen 
our enforcement powers. But we submitted to the Senate Com- 
mittee on Banking and Currency a report, May 17, 1956, contain- 
ing a complete factual study of the financial reporting and proxy 
soliciting practices of the 1,206 companies that would be subject to 
the Fulbright bill. 

At the hearing that was held by the Senate Banking and Currency 
Committee in June of 1956, we were inquired of by the Senator, 
Senator Fulbright, as to what our opinion on the exclusion from the 
coverage of the bill of insurance companies was. 

And we indicated that we would not give an offhand opinion on 
that, and he requested us—Senator Fulbright—to make a study of 
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that. That study was submitted on February 11, 1957, to the com- 
mittee. We have the committe prints of both of those studies avail- 
able and I believe we sent them to all of the members of this com- 
mittee. 

Is that right? Or if we have not, we are planning on mailing a 
copy of that to each member of your committee, sir. 

Our position on the Fulbright bill is that we believe that the ex- 
clusion of the insurance companies from the coverage of the bill may 
be appropriately dropped. And I am delighted to say that in the 
bill which Senator Fulbright introduced after receiving our report, 
exclusion for insurance companies had been dropped. 

In expressing that opinion, we are limiting ourselves to a con- 
sideration of the Congressional purposes expressed in the Federal 
securities laws, and we are not expressing views as to any other areas 
of Federal or State regulation of the insurance industry. 

So much for the insurance company exclusion. 

We are also recommending the adoption of the financial reporting 
and the proxy provisions of the 1934 act insofar as the 1,200 large 
industrial companies are concerned. 

Mr. Bennett. Are those over the counter ? 

Mr. Armstrone. Yes, sir; that is correct. They are not subject to 
the proxy provisions of the 1934 act, although about half of them are 
subject to the financial reporting requirements because of having 
earlier made public offerings which brings them under section 15 (d), 
so they would have to file annual reports. 

But I think that in principle that legislation thoroughly is sound 
and I have not referred to a slight amendment of approach that we 
would suggest in regard to the insider trading provisions. 

We recommended to the committee that the insider trading recov- 
ery provision, in 16 (b), not be acted on but all of the other pro- 
visions in 16, be included. That is to require reporting. And we 
made that recommendation because we were not able to determine the 
information just isn’t available yet, as to the effect on the sponsorship 
problem which the imposition of the insiders trading recovery pro- 
vision of 16 (b) would have on the marketability of the securities of 
those companies. 

We think that the Congress ought to enact 16 (a) and on the basis 
of that, we could do a study of the matter. 

Mr. Bennett. Have you incorporated any of the provisions of Sen- 
ator Fulbright’s bill in your proposal ? 

Mr. Armstrrona. No, sir. That is separate legislation. Our 
amendments are amendments which are described, that is to say, Mr. 
Priest’s bill is described at page 8 of our annual report and those are 
amendments which we are most desirous of having considered by the 
Congress to strengthen our enforcement capabilities. 

Mr. Chairman, I don’t like to trespass upon your time and I would 
be glad to subside. 

The Cuatrman. The bell has just rung which is a quorum call, I 
believe. Do you have these legislative recommendations in your an- 
nual report ? 

Mr. Armstrone. Some of them, sir, on page 8, but there are addi- 
tional ones which we have been working on over the summer which 
are considerably more extensive than the ones that are described on 
page 8. 
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‘The Cuarrman. You have referred to the letter which you wrote to 
me some time ago and also to the letter I received from you on Feb- 
ruary 25. 

Mr. Armstrone. No, I don’t think that letter, sir. I haven’t re- 
ferred to a letter I wrote you on the 25th of February. 

The Cuarrman. I have a letter from you. 

Mr. Armstrona. Not on this subject, is it, sir? 

The Cuarrman. No, but it is on what I am about to say. 

Mr. Armstrone. I beg your pardon. 

The Cuairman. The point 1s, I advised you in a letter a few days 
ago that it was my policy as chairman of the committee to introduce 
legislative proposals made by the agencies of the Government and the 
departments. 

You have in letters to me written about certain legislative pro- 
posals in which you are interested and which you want. Is it the in- 
tention of the Commission to submit bills which have your support or, 
at least, that you advocate, for introduction or is it the policy that you 
will submit to us what you want and expect our committee staff and 
our counsel and legislative counsel to prepare the legislation ? 

Mr. Armstrone. The answer is that we will do whatever is desira- 
ble and get the job done most effectively; whichever way you want it 
we will do it. 

We will be glad to submit bills. 

The Cuatrman. The procedure has been heretofore and with other 
agencies of Government, when you want some legislation why you 
prepare the bill. 

Mr. Armstrrone. Yes, sir. 

The Cuarrman. And send it along. 

Mr. Armstronea. That is what we are engaged in doing. 

The Cuatrman. And then from there we go into it. 

Mr. Armstrong. That is what we are doing exactly. 

The Cuatrman. I haven’t received any as yet. 

Mr. Armstrong. I believe that the staff has received the proposals 
upon which we were authorized to have conferences with industry. 
Was it not so? Did we not furnish the staff of the committee with 
proposals ¢ 

We have not done that as yet, I understand. 

The CHatrmMan. Does your Commission intend to submit such to 
this committee ? 

Mr. Armstrone. Yes, sir, bills and justifications. 

The Cuatrman. Legislative proopsals which you wish to have in- 
troduced ? 

Mr. Armsrrone. Yes, sir. There is one other subject I haven’t 
mentioned and that is the subject of fees, statutory fees on which 
we would like to submit something. 

The Cuarmman. You are interested in legislation on that ? 

Mr. Armstronc. Yes, sir. 

The Cuarrman. All right. Do you intend to submit the proopsal 
on that? 

Mr. Armstrong. Yes, sir; we do. 

The Cuarrman. I think that will clear up any possible misunder- 
standing, if there has been any, between—well, I will say between 
you and myself. 
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Mr. Armsrrone. I am sure if there has been any misunderstanding 
it has been inadvertent. I had not realized there had been one. 

The Cuamman. Of course, we won’t go into that. Nevertheless, we 
now have no way of knowing what an agency of the Government 
wants in the way of specific legislative proposals unless they prepare 
them and send them to us or come up and sit with our staff and let 
it be prepared. 

Sending up memorandums and all like that of what you would like 
to have is one thing, but submitting something that you want is 
another. 

Mr. Armstronc. We would like, Mr. Chairman, to submit bills 
and recommendations. And I believe that is what we have done 
heretofore. 

The Cuamman. That is true. 

Mr. Armstrone. I am sure that is what we did with the former 
chairman in connection 

The Cuarrman. That is true. 

Mr. Armstrone. In the last Congress. 

The Cuamman. I just wanted to have it understood because thus 
far our conversations and communications which we have had have 
been on things of what you would like to have, and referring to some- 
thing somewhere else, all over the lot. 

We want to know what is your specific approach. 

Mr. Armstrone. Yes, sir, we do. We very much appreciate having 
the chairman introduce them and we hope you will support these. 

The Cuarman. I think it is a matter of courtesy due to introduce 
bills that you send up and request. I shall be glad to do that for you. 

Mr. Armstrone. We will appreciate that very much. 

The Cuarrman. There is a rollcall. 

Let me thank you very much. I know we can go on and on, not 
only today but probably 2 or 3 days, on these matters, but we will get 
to those in specific legislative proposals and hearings for further 
discussion. 

Let me thank you and members of your Commission and your entire 
staff for your appearance here this morning and the presentation that 
you have made to us about the work you are doing. 

Mr. Armstrone. Thank you very much, Mr. Chairman and mem- 
bers of the committee. As I said at the beginning, we are delighted 
to be here and we have always had and we are banking on the 
continued support of this committee. 

The Cuarrman. You can be assured of the cooperation of the com- 
mittee. I am not saying that every member will agree with every- 
thing. 

Mr. Armstrone. Nobody can expect everybody to agree with every- 
thing. 

The Cuatrman. You will have our cooperation in working toward 
the specific program. 

Mr. Armstrone. Thank you very much, Mr. Chairman. 

The CHarrman. That is all. 

(Whereupon, at 12:25 p. m., the committee adjourned.) 
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THURSDAY, FEBRUARY 28, 1957 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
Washington, D.C. 

The committee met at 10 a. m., in Room 1334, New House Office 
Building, pursuant to call, Hon. Oren Harris (chairman), presiding. 

The Cuatrman. Let the committee come to order. 

This morning we are pleased to have with us Dr. Allen V. Astin, 
Director of the National Bureau of Standards, and various members 
of his staff at the Bureau, to tell us something about the functions 
and duties and problems of the Bureau. 

This meeting today is the sixth, I believe, in a series of examinations 
and reports which this committee has been conducting on the work 
of various agencies coming within the legislative jurisdiction of the 
committee. 

The National Bureau of Standards is the principal agency of the 
Federal Government to conduct fundamental research in physics, 
chemistry, and engineering. It has custody of the basic stantla rds of 
measurement and carries on research leading to improved methods of 
measurement underlying all work in these physical standards. 

The Bureau serves other agencies of the Government in a consulting 
and advisory capacity in scientific and technical matters, and in the 
performance of tests research and development. 

A large part of the work of the Bureau is concerned with the 
development of specifications for the purchase of supplies, other than 
food and drugs, for the Government. 

The scientists at the Bureau have contributed immeasurably to the 
success of our atomic energy program. Among the more spectacular 
achievements of the Bureau are the development of the radio prox- 
imity fuze, which proved to be most helpful in winning the last war, 
the electronic computer, and the development of guided missiles, 

I understand, Dr. Astin, that the work on the part of the Bureau 
of Standards is not sufficiently recognized by not only Members of the 
Congress, but by the general public of the United States. I know 
from my own experience of several years that I have not sufficiently 
recognized fully the importance of this work. 

Some of us have had the pleasure of visiting the Bureau of Stand- 
ards and because of the importance of the Bureau, I trust that some- 
time later on during this session that we can arrange for such a visit 
at a time convenient to most if not all members of the committee. 

We, as Members of Congress, are particularly indebted to the Bu- 
reau’s scientists for the studies and recommendations which led to 
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the installation of the excellent lighting and acoustics in the House 
and Senate Chambers. 

I am interested in these things and I just wanted to let you know 
that this agency, the Bureau of Standards, is such an important 
agency that \ we should not in any way minimize it. 

For that reason we have asked Dr. Astin to be with us today in 
order that he may give us some explanation of his work and his organ- 
ization, as well as some of the problems. 

We are very glad to have you with us, Doctor. At the outset you 
may present to the committee your associates and members of the staff 
which you have with you. 


STATEMENT OF DR. ALLEN V. ASTIN, DIRECTOR, NATIONAL 
BUREAU OF STANDARDS 


Dr. Astrn. Thank you very much, Mr. Chairman. 

I have with me first, to my right, Mr. Robert S. Walleigh. He is 
the assistant director for administration. 

Next to him is Dr. Henry Birnbaum, who works as a special assist- 
ant to me on various problems, including budgetary matters, and 
others. 

The Cuarrman. Mr. Roberts has a comment to make. 

Mr. Roserts. Doctor, I would just like to add to what the chairman 
has so ably said with the reference to the work of the Bureau, National 
Bureau of Standards, in connection with the development of criteria 
for safety devices, in connection with refrigerators. 

I think we worked with Dr. McPherson, and I feel that a wonderful 
job was done on experiments which were conducted with reference 
to the feasibility of including these devices. It has been very helpful. 
I just wanted to add that, Mr. Chairman. 

The Cuatrman. In absence of Mr. O’Hara, I think for the record 
to be clear on these things, we should have something to say about your 
cooperation with the work with him on the problem of inflammable 
fabrics. 

Dr. Astrn. Thank you. 

The CuarrmMan. You may proceed. 

Dr. Astin. I have a prepared statement. Would you like for me 
to read it or insert it in the record? 

The Cuatrman. Well, Doctor, of course, I think appropriately we 
give a great deal of freedom to you people who come up here on these 
types of reports. So you may proceed as you prefer in order to pre- 
sent the matter to the committee. 

Dr. Astin. Thank you, sir. 

Well, I would like very much to say the things that are in this 
statement. I will just go through it. I may deviate occasionally. 

The Cuarmman. Very well. 

Dr. Astin. First of all, ] should say, I appreciate very much this 
chance to review with you the mission and the program of the Na- 
tional Bureau of Standards. As you mentioned, I feel too few people 
understand the purpose, and importance of the activities of our Na- 
tional Bureau of Standards and so I welcome any opportunity to 
impart additional information to people about this ‘subject, and par- 
ticularly to the Members of Congress. 
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The National Bureau of Standards, as you know, was established 
by the Congress more than a half century ago—March 1901, in fact— 
as the central Government agency for research and development re- 
jating to the national standards of physical measurement, and to tech- 
niques and instruments of measurement. 

The Bureau is today one of the largest Federal physical science 
laboratories in the United States. In reality we are a large number 
of special scientific laboratories closely integrated into one organi- 
zation. We think of ourselves as a scientific service organization— 
serving science, technology, and Government through our research, 
development, calibration, and advisory activities. We have the re- 
sponsibility for carrying out the following six major functions as- 
signed to us by the Congress (15 U.S. C. 272) : 

First, we are charged with the custody and maintenance of the 
national standards of measurement. This, of course, includes the 
development of new or better standards and the development of tech- 
niques of measurement consistent with those standards, And, equally 
important, it includes techniques for comparing the working stand- 
ards of scientific and industrial organizations with the national 
standards. 

Second, we are charged with the determination of physical con- 
stants and the properties of materials. This function stems naturally 
from our responsibility as guardian of the national standards of 
physical measurement. Furthermore, accurately known physical 
constants provide in themselves very useful secondary standards. 

Third, we are responsible for the development of standard methods 
of testing materials, mechanisms, and structures, and for conducting 
tests for other Government agencies. 

Fourth, we cooperate with other Government agencies and private 
organizations in the establishment of standard practices, and codes 
and specifications. 

Fifth, we serve as a scientific advisory center to Government agen- 
cies on scientific and technical problems. 

And sixth, we assist in the invention and development of devices 
to meet the special needs of Government. 

In carrying out these functions, the Bureau is authorized to under- 
take “special activities” necessary for the discharge of its responsi- 
bilities under these functions. The most significant of these activi- 
ties are: 

(a) the development of methods of chemical analysis and syn- 
thesis of materials and the investigation of the properities of rare 
substances; 

(6) the study of methods of producing and of measuring high 
and low temperatures; and the behavior of materials at high and 
at low temperatures; 

(c) the investigation of radiation, radioactive substances and 
X-rays, their uses and means of protection of persons from their 
harmful effects; 

(d) the study of the atomic and molecular structure of the 
chemical elements, with particular reference to the characteris- 
tics of the spectra emitted, the use of spectral observations in 
determining chemical composition of materials and the relation 
of molecular structure to the practical usefulness of materials; 
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_(e) the broadcasting of radio signals of standard frenquen- 
cies ; 
(f) the investigation of the conditions which affect the trans- 
mission of radio waves from their source to a receiver ; 

(g) the study of new technical processes and methods of 
fabrication of materials in which the Government has a special 
interest ; 

(A) the determination of properties of building materials and 
structural elements and encouragement of their standardization 
and most effective use, including investigation of fire resisting 
properties of building materials and conditions under which 
they may be most efficiently used and the standardization of 
types of appliances for fire prevention; 

(7) metallurgical research, including study of alloy steels and 
light metal alloys; investigation of foundry practice, castin 
rolling and forging; prevention of corrosion of metals and al 
loys; behavior of bearing metals; and development of standards 
for metals and sands; 

(j) the operation of a laboratory of applied mathematics; 

(%) the prosecution of such research in engineering, mathe- 
matics, and the physical sciences as may be necessary to obtain 
basic pertinent data; and 

(Z) the compilation and publication of general scientific and 
technical data. 

The latter, of course, provides an authorization for handling our 
major output which is in the form of scientific and technical reports. 

These broad responsibilities encompass a large number of specific 
activities undertaken by our laboratories. We have 16 technical divi- 
sions, each of which shares in meeting these assigned obligations in 
the specific area of the Division’s competence. 

The technical fields, at the Division level, correspond either with 
professional specialties which have been long established in the sci- 
ences and in technology, or with special end-product areas in which 
the Bureau has important programs. The Bureau’s scientific divi- 
sions are divided into a number of sections, each of which, in turn, 
represents a well-recognized technical subfield or end-product spe- 
cialization. 

I might mention at this time that I have brought with me our 
annual report for fiscal year 1956. This reviews our major progress 
and in the back part of it, starting on page 134, is listed the technical 
divisions in sections corresponding to this breakdown that I have 
been talking about. I think we have furnished all of you this annual 
report, so you can glance through the breakdown on pages 134 and 
135. It illustrates these various activities, and gives the Division and 
Section structure in connection with the scientific work. 

Below the section level, ordinarily, there are no formal organiza- 
tion breakdowns. In most sections the next level is that of project 
leader who is an individual assigned responsibility for planning and 
prosecuting the work leading toward the solution of a clearly defined 
scientific or engineering problem. 

This, I believe, will provide you with a brief background to the 
Bureau’s mission and organization. Now, I should like to discuss 
briefly the way in which Bureau activities affect industry, science, 
and the technical activities of Government. 


’ 
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I emphasized in the beginning that we considered ourselves as a 
service organization copa ing hi hly specialized services to these 
three areas. Now I would like to discuss examples of service in these 
areas. 

Industrial research and production is directly dependent upon the 
activities of the Bureau. The extent of this dependence may be 
shown by the record of services performed for industrial organiza- 
tions, both large and small, from all over the United States. These 
services include calibration and testing of instruments, preparation 
and certification of standard samples, and provision of technical ad- 
visory assistance. Many of the calibration services are of an ex- 
tremely critical nature. Key organizations send to the Bureau their 
master gages and their working standards for direct comparison 
with the Bureau’s reference standards. These master instruments are 
the parent instruments against which production instruments are 
checked. 

Thus, by regularly referring to the standards of the Bureau, indus- 
tries assure themselves of accurate measurements and uniformity in 
mass production. Interchangeability of parts, for which modern 
technology is noted, may be achieved only by precise measurements 
and very close tolerances. These measurements are dependent upon 
the improved standards and measurement techniques which the Bu- 
reau develops. Similarly, the standard samples which the Bureau 
provides to industry serve as references of purity and composition for 
process control in industrial production. 

I believe that Bureau services are essential. For example, meter- 
ing in the electric-power industry depends upon electrical standards 
which are established and calibrated by the Bureau. All electrical 
measurements which are made by Government, universities, and in- 
dustry depend ultimately upon the basic calibrations of measuring 
apparatus at the Bureau. 

The national primary standards for the electrical units are main- 
tained in our laboratories. They require periodic absolute redeter- 
mination as measurement techniques improve. They must be com- 
pared with similar standards of other nations to provide a common 
measuring basis for international commerce. Physical constants, de- 
terminated in relation to these standards, provide a network of univer- 
sally available secondary standards for science and technology. 

The range of these services is quite broad, encompassing as they do 
all physical measurement. The Bureau, to give another example, is 
also the primary agency of the Government for research in radio 
wave propagation and for the collection and dissemination of infor- 
mation in this field. It is responsible for the development and cus- 
tody of the national primary standards for electrical quantities at 

radio frequencies. This activity underlies the high state of efficiency 
in our entire electronic and radio industry. For example, all of the 
multitudes of components which go into television or radio receiving 
sets are built according to technical specifications, involving: such 
things as ohms, faradays, henrys, and so on. All of these terms must 
have a general accepted national meaning; and the National Bureau 
of Standards is responsible for giving the standards for these ter ms, 


so that items made according to these standards become truly inter- 
changeable. 
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To carry out this responsibility it conducts an extensive research, 
development, and testing program at its Central Radio Propagation 
Laboratory, which is located at Boulder, Colo. 

Among the services provided from this laboratory are the broad- 
cast of standard radio and audio frequencies, the broadcast of stand- 
ard time intervals and time signals, and incidentally the broadcast of 
standard musical pitch used by companies producing musical instru- 
ments. This unique laboratory of the Bureau provides calibration 
and measurement services for companies producing instruments or 
using radio and microwave frequencies. And the iaboratory regu- 
larly publishes prediction of radio weather to be used by the com- 
munications industry, and by the agencies of the Government. 

I give these merely as examples of the extent of the services pro- 
vided by the National Bureau of Standards to industry. Our services 
in terms of individual tests and standard materials are extensive. In 
general they cover the fields of electricity, optics and metrology, heat 
and power, atomic and molecular physics, chemistry, mechanics, and 
radio propagation. . 

In the field of heat and power, for example, we conduct tests of 
laboratory thermometers, thermocouples and associated instruments, 
resistance thermometers, clinical thermometers, optical pyrometers 
and ribbon filament lamps, gas calorimeters, viscometers, and internal 
combustion engine fuels. This is only one of the fields for which we 
have a “standard” responsibility. 

The Bureau issues about 575 types of standard samples. These are 
certified as to purity, composition, or physical properties. They are 
sold to be used in the calibration of instruments for the control of 
chemical processes in the metal and ceramic industries. Closely re- 
lated to our standard samples work is the Bureau’s program for the 
establishment of codes and specifications. The work is directed to- 
wards specifications for the direct use of Government and associated 
use by industrial and scientific laboratories. Engineering codes and 
eatinatens have been especially valuable in the use of materials and 
in methods of construction. Safety-code work has been undertaken 
on electrical and mechanical devices which are important to lighting, 
static electricity, generating stations, transmission lines, electrical 
wiring, and elevators. 

This general statement, I hope, describes how the Bureau serves 
industry, without burdening you with a large and detailed list of 
specific items. In summary, the Bureau provides industrial organiza- 
tions with standard samples to be used in production and in research, 
with a testing and calibration service for their instruments, with codes 
and specifications to guide production, and with advisory technical 
services particularly in exploiting the opportunities for increased 
production by more accurate measurement and control of the charac- 
teristics of the materials and devices they produce. 

In connection with our testing and calibration services, our desire 
is to provide the maximum services to industry possible within our 
budgetary limitations. To do this, we restrict our services to testing 
and calibrating basic instruments used by industry. That is, we do 
not undertake routine tests of consumer products. Rather, we limit 
ourselves to major or key instruments which, in turn, serve as the 
basis for further tests of machines and instruments by industries 
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themselves. By such selective tests and calibration of key instru- 
ments we are able, with the cooperation of industry, to provide for a 
maximum benefit to industrial research and production. 

In the case of smaller companies, however, which do not have the 
facilities or finances for such secondary calibrations, we do provide 
special services 

In line with this general policy we are encouraging the establish- 
ment of private standardizing and testing laboratories in order to dis- 
seminate more widely opportunities afforded through utilization of 
accurate, reliable measurement techniques. 

Although the Bureau is responsible for the development of stand- 
ards, it has no responsibility for enforcing these standards. When we 
provide industry with standard samples, for example, there is no ac- 
companyving regulation that requires industry to conform to these 
standards of composition or purity. This is done by industry on a vol- 
untary basis. And, in fact, in most cases there is no need to enforce 
such standards. Those skilled in modern mass production are fully 
aware of the necessity of precision and uniformity. 

Similarly, the codes and specifications which the Bureau helps to 

stablish are not regulatory. These specifications and codes must be 
complied with for products to be purchased by the Government but 
there is no such requirement for products generally produced. Yet, 
by and large, Bureau codes and specifications also serve as guides for 
the general production of goods. 

Let me give you an example of how this works, a unique example, 
perhaps. During the past few years, Bureau scientists, working in 
cooperation with representatives of the dental industry, have devel- 
oped specifications for dental amalgams. Today, although there 
exists no regulation which would enforce these specifications, most 
producers of dental amalgams, on a voluntary basis are meeting these 
codes. They do so because it makes good sense to follow est ablished 
standards which can be relied on. 

Our activities in the development of codes and specifications con- 
sist mainly of cooperation with private agencies such as the American 
Standards Association and the American Society for Testing Mate- 
rials and with other Government agencies particularly the General 
Services Administration and the Department of Defense. 

Our contribution to this effort lies mainly in the acquisition of tech- 
nical data on the properties of materials and testing techniques which 
are essential to meaningful codes and specifications. Examples of 
codes we have recently helped produce are the Elevator Safety Code, 
the American Standards Building Code Requirements for Minimum 
Design Loads for Buildings, and codes for the safe handling of 
X-rays and radioactive materials. 

The enforcement of compliance with weights and measures stand- 
ards in commercial activity has, for the most part, been left to State 
and local communities. It is, however, desirable that there be uni- 
form enforcement techniques from State to State and that the local 
enforcement officials have the best available information on calibra- 
tion and testing techniques for scales and other measuring devices. 

In order to accomplish these objectives, the Bureau in 1905 called a 
conference of local enforcement officials. These conferences have 
been continued annually since that time, except during periods of na- 
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tional crisis, and they have been a potent factor in bringing about, in 
the various States, uniform high quality and reliability in commer- 
cial transactions involving weights and measures. 

Now I should like to deseri the Bureau’s services to science and 
research. Our contribution is primarily in the form of basic data. 
Most of the results of our research activities take the tangible form 
of reports and publications. These data on standards, on techniques 
of measurement, on instruments for making measurement, and on the 
basic properties of materials, are food for the scientific laboratories 
of the Nation. The Bureau’s research programs also contribute sub- 
stantially to scientific research programs throughout the Nation and 
they have an important influence on the work of scientists in univer- 
sity, Government, and industrial research laboratories. 

Bhandards and data provided by the Bureau are the language of 
science. By referring to these standards, to the accurately deter- 
mined physical constants, and to the data on the properties of mate- 
rials, scientists are enabled to undertake their research with a consid- 
erable degree of confidence in the interrelatedness of results and to 
engage in a meaningful exchange of information on experimental 
and theoretical research. Similarly, because the Bureau’s physical 
standards have international meaning, American scientists and engi- 
neers are able to exchange data across national boundaries. 

Furthermore, the Bureau’s research programs contribute substan- 
tially to the effective use of the Nation’s short supply of scientists 
and engineers by providing basic standards in rapidly expanding 
fields, by providing new data and techniques for use in research and 
development, and by increasing basic knowledge which enables opti- 
mum selection of methods for the solution of scientific problems. 

The Bureau’s publication of mathematical tables and tables of 
physical constants releases scientists and engineers from laborious 
and time consuming computations and allows them to devote their 
efforts to a further increase in creative research. Similarly, the Bu- 
reau’s work in developing effective low-temperature scales will help 
to resolve some of the existing problems in this field and enable phys- 
ical scientists and engineers in other laboratories to attack their spe- 
cific problems more efficiently. 

Finally, I should like to review the Bureau’s services to the Gov- 
ernment. In addition to carrying out our assigned responsibilities 
for standards, the Bureau, because of its unique facilities, and because 
of its specialized talent, has served as scientific resource of the Gov- 
ernment, a place where all Government agencies may seek scientific 
advice and where many may receive technical assistance in their special 
problems. 

At present, a little more than half of the projects undertaken at 
the Bureau are sponsored by other Government agencies. These 
projects range over almost every field of the physical and engineering 
sciences. It should be understood, however, that the Bureau screens 
these projects carefully to insure that such work can be most appro- 
priately undertaken at the Bureau and to insure that they do not 
interfere with the fulfillment of our primary missions. 

An example of where our special talents or facilities are utilized 
by other Government agencies may be found in the field of automatic 
data processing. The Bureau pioneered in the development and uti- 
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lization of automatic electronic computers and our machine, the 
standards electronic automatic computer—we call it SEAC—now 
nearly 7 years old, has many important “firsts” to its credit. 

Since that time, the Bureau has had considerable experience in 
analyzing these machines and in studying methods for applying them 
to office operations. 

The Government, as you well know, conducts the largest paperwork 
operation in the world and many Government offices are looking into 
ways by which they can benefit from automatic data processing. 

In this area, the Bureau has served to help them analyze their own 
situations and to see what sort of data-processing system might be 
developed to provide for greater efficiency. The Bureau is now work- 
ing on such data processing problems with the Patent Office, the Post 
Office, and the Department of Defense. I reported in some detail on 
these activities before the House Subcommittee on Economic Stabiliza- 
tion in October 1955. 

In addition to these specific scientific projects which the Bureau 
undertakes for other Government agencies, the Bureau does conduct 
a limited number of tests for Federal regulatory agencies and for 
Federal procurement organizations. This work amounts to less than 
one-half of 1 percent of the total Bureau srogram. Such work is 
done under specialized conditions and the in ormation from such tests 
are turned over to the sponsoring organization for use at their discre- 
tion. 

The Bureau story is a large and complex one, and I hope that the 
outline that I have given you will serve to give you some impressions 
of the importance and scope of it. 

I hope that from this outline you understand better that vital rela- 
tionship between the Bureau’s work and the Nation’s technological 
development. 

[ will now be happy to supply you with any additional details that 
you wish. 

The Cuatrman. Dr. Astin, we want to thank you for this very fine 
statement that you have presented. Of course it does accentuate 
the opening remarks that 1 made a moment ago as to the important 
work of the Bureau. 

I have looked over the report. It is very impressive and most 
illuminating. And I really do wish I had the technical and scientific 
knowledge to understand it as I would like to. I know enough about 
it to know it is of tremendous importance not only the Gov ernment, 
but the economy of the country. 

Dr. Astin. Mr. Chairman, you mentioned in your opening remarks 
the possibility that you and the members of the committee might like 
to visit the National Bureau of Standards. I should like very much 
to extend a most cordial welcome to you. We would be happy to have 
any or all of you come to the Bureau at any time, at your convenience. 
But, in this connection, I would like to mention that we started, at the 
urging of the Sec retary of Commerce, about 2 years ago, a series of 
annual open house or guest weeks; and this year we have chosen to aim 
our guest week at a critical element in our national or fram work, 
ne umely, high-school science students, or high-school students who 
might be interested in science and engineering. We are planning our 
guest week for the week of May 20 for which time we have extended 


invitations to all of the high schools in the Washington are a, going 
90960—57——11 
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as far as Philadelphia on the north and Richmond on the < and 
Cumberland on the west. We are asking them to select, or asking 
them to select, or asking them first if they would be istoatel in 
selecting, students who might get some benefit from a visit to the 
National Bureau of Standar ds, giving them an opportunity to organ- 
ize groups to visit the Bureau at that time. 

The response to these invitations has been somewhat overwhelming. 
We will have to limit the number of people we can handle. 

But, we are planning, prior to the formal guest week for the high- 
school students, to have some previews for the press and perhaps for 
members of Congress, so that we could have an opportunity, and we 
will extend an invitation to you for this special show. However, I 
do not want by any means to limit the invitation to that time. If 
that time is not convenient to you, we will be very happy to see you at 
any other time. 

The Carman. Thank you very much, Doctor. 

I wonder if this committee could visit some time before the other 
groups are scheduled to arrive. 

Dr. Astin. We would be very happy to attempt to arrange this, 
and if satisfactory to you, we will attempt to work with Mr. Layton 
on that. 

The Cuarrman. Very well. We will look forward to seeing if we 
cannot work out something on that. 

I wish I could look over the new members on this committee and 
see who is the most outstanding scientist we have among them. But 
in lieu of that, I am just going to issue a broad invitation to any 
one of you to raise any questions they might have. 

Mr. Avery. Mr. Chairman. 

The Cuatrrman. Mr. Avery. 

Mr. Avery. Certainly it is not because I qualify as a scientist, but 
I want to raise a mathematical question that has come to my mind. 

Doctor, you mentioned that in the enforcement of compliance of 
weights and measures, standards in commercial activity that are set 
by your Bureau, that enforcement is left to the States and local 
agencies. 

Dr. Astin. Yes, sir. 

Mr. Avery. Are they reimbursed through any other mediums of 
the Federal Government, or is that entirely a State and local finan- 
cial responsibility, for the making of their tests ? 

Dr. Astrn. Well, enforcement is the responsibility of the States 
and local communities, and financing the enforcement is something 
which is done locally. 

Mr. Avery. Strictly on local level ? 

Dr. Astin. Yes, sir. But, the provision of information and stand 
ard measuring techniques is a service which we render from our ap- 
propriations to the States. We furnish initial calibrations to the 
States and local governments, free of charge. That is, if they have 
a master set of weights which needs comparing to the national em 
ard, this is a service we perform for them free of charge. And : 
large portion of the master standards in the States were furnished to 
the States free of charge by the Federal Government. This was done 
quite a number of years ago and some of them now are in such a 
condition that they may need replacing. 
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We are currently making a survey of this situation to determine 
the needs of the States for new or improved standards. 

Mr. Avery. Well, suppose that they wanted to expand the equip- 
ment they have, because of greater needs for more extensive testing, 
what additional equipment would be forthe oming from your Bure au? 

Dr. Astin. No, there would not be any new measuring equipment. 
The measuring equipment is provided by the States, but “if they need 
a master reference st: andard, we furnish that measurement. And, the 
master has initially been furnished by the Federal Government to the 
States.. For example, a standard pound weight, a standard yardstick, 
and so on, would be furnished to the States by the Federal Govern- 
ment. 

Mr. Avery. Well now for the testing of large truck scales, for in- 
stance—that is a very complicated set “of weights they use for that. 

Dr. Astin. Yes, sir. 

Mr. Avery. Would you furnish them with one master set or would 
they have to acquire the master set and have them finally approved 
by the Bureau? 

Dr. Astin. On these very large weights, such as are used in checking 
actual loads, and truck weights and things of that sort, the States 
for the most part have bought these weights and we have calibrated 
them for them. 

Mr. Avery. Thank you very much, Mr. Chairman. 

The Cratrman. Are there any further questions? 

Mr. O’Brien. Mr. Chairman. 

The CHarrman. Mr. O’Brien. 

Mr. O’Brien. I was interested in your statement that you were 
going to have that open house in May, T believe. 

Dr. Astin. Yes, sir. 

Mr. O’Brien. And bring in these high school students. 

Dr. Asttn. Yes, sir. 

Mr. O’Brien. You have about 3,000 employees in the Bureau of 
Standards, I understand ? 

Dr. Astin. That is correct. 

Mr. O’Brien. How many of those, Doctor, would be classified as 
scientific employees ? 

Dr. Astin. About 1,200, sir. 

Mr. O’Brien. oo 1.200. 

Dr. Astin. Yes, si 

Mr. O’Brten. had undoubtedly you are as close to the problem as 
anvone in Government. 

How serious is this shortage of scientists in our country today, and 
what can be done to persuade more young people to go into the field ? 

Dr. Astrx. On your first question, I consider that the shortage is 
most serious. 

We ourselves have problems in recruiting and retaining competent 
staff. 

We still have an extremely competent staff and have lost surpris- 
inely few of them, in view of the very attractive offers which prac- 
tically oll of our staff are almost const: antly being besieged with from 
industry. 

We do have considerable difficulty in recruiting youngsters, because 
the salaries which we can now pay to a new graduate are substantially 
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below the average which industry pays. This is the problem. Our 
best means of coping with this now is to find some means of selling 
the embryonic scientist with the importance of our program and the 
opportunity for intellectual and spiritual satisfaction from our pro- 
gram. This we have done fairly well through our summer training 
program. 

We bring in annually, during the summer, college sophomores and 
juniors. They work with our scientists. We get quite a bit of good 
out of them. But at the same time, we have an opportunity to look 
to these young people and to look them over and they have an op- 
portunity to look us over; and from this source we have recruited a 
fair number—not nearly as many as we would like—of promising 
youngsters. 

Now, on your second question, what could be done to get more people 
to become scientists. 

I think the critical place here is the high-school science teacher, 

If one wishes to produce more scientists, if one wishes to produce 
more of anything, you would concentrate on production facilities. 
The production facilities here, and the most essential element, funda- 
mentally, is where we train the scientists and engineers; namely, in 
the high schools. 

The better and more competent and more enthusiastic high school 
science teachers we can get the more readily we will reduce this 
shortage. 

Mr. O’Brien. At best that is going to be a long-range program, 
then ? 

Dr. Astin. Yes; there is no question about it. It is a long-range 
program. 

Mr. O’Hara. Will the gentleman yield? 

Mr. O’Brien. Yes. 

Mr. O’Hara. Do you subscribe to the statement that it is a fact that 
the industry is highly, or a very great competitor of yours for these 
youngsters coming out of high school and college? 

Dr. Astin. Yes; that is right. 

Mr. O’Hara. They can walk into excellent jobs; is that true’ 

Dr. Astin. Yes, sir. 

Mr. O’Hara. As a matter of fact, is it not true that the demand 
for them is greater than the supply of these young men who are 
interested in scientific development ? 

Dr. Astin. Yes, sir. 

Mr. O’Hara. Is that a true statement, Doctor? 

Dr. Astin. That is what we are competing with; yes, sir. 

Mr. O’Hara. That is what you are competing with ? 

Dr. Astin. Yes, sir. Very definitely. 

However, I would like to say something in justification of this 
special kind of competition. I know that in general the Government 
is not supposed to compete with industry, and in our program of work, 
we do not. That is, the services which we perform, as I attempted 
to point out in my general statements, are unique and we can best 
perform them at the national level; and we believe that the Federal 
Government should provide them. 

However, in order to carry out these activities which are essentially 
Government activities, we must have a staff for this purpose, and we 
do compete with industry for a staff. 
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It is my feeling, as I also pointed out in the general statement, that 
a scientist on our staff will have more value in general, as long as he 
is doing essential work, than he would have in industr y; because our 
work, as I pointed out in the general statement, aids the work of all 
scientists and engineers in the Nation. 

So I think that, if we are concerned with the effect of the utilization 
of our total scientific and engineering resources, the staff for these 
essential services, which the Bureau of Standards provides, must be 
obtained, and so I have no qualms about competing with industry 
for these scientists. I wish I had better weapons for the job. 

Mr. O’Brien. M: ay I ask what weapons you think would be most 

ffective? I think that there is a great deal of concern about the 
situation. 

Dr. Astrn. The primary weapons today are principally salary and 
fringe benefits. 

Mr. O’Brien. Yes. 

Dr. Asttn. This is a matter for the Post Office and Civil Service 
Commission and I perhaps should not talk about it before this com- 
mittee. We have made requests to that committee and recommended 
some things. 

The Cuatrman. Dr. Astin, Mr. O’Brien has brought up a very im- 
portant subject. Your response in connection with his request re- 
lated, however, to the availability in industry as well as in Govern- 


ment, when you said that the shortage of scientists in the country 
was very serious. 


Dr. Astin. Yes, sir. 

The Cuatrman. Is that true? 

Dr. Astin. Yes, sir. 

The CrHatrman. You were talking about industry as well as the 
Government ? 

Dr. Astin. It is serious throughout the Nation, because there is a 
short supply of scientists and engineers in the Nation and there is 
competition for scientists by the three major groups who use them— 
industry, the universities, and the Government. And industry, 
through its greater freedom at adjusting the salary scale to meet the 
competition, is better off in this competitive situation than is Gov- 
ernment or the universities. 

The Cuatrman. Would you care to comment on the reports we get 
constantly that Russia is way ahead of us in the number of scientists, 
that is, the training of scientists available for this work. 

I do not want to ask you to comment on something that you do not 
want to coment on. 

Dr. Astin. I think there is some doubt that they are ahead of us 
now in their particular scientific competition. They are ahead of 
us in their training program. There is no question about that. Their 
annual output of engineers is about twice ours at the present time. 
These are facts which have been quite well established by the National 
Science Foundation and other agencies under your legislative jurisdic- 
tion. They know much more about this than I do and I defer to them 
for information about that field. 

The CHatrMan. I appreciate that, but you are a part of this whole 
field, and I am sure that you keep up with it and you have some 
knowledge on that? 
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Dr. Astin. Yes, I follow it quite closely. 

The Cuarrman. Do you know if much is being done to obtain more 
qualified teachers in high schools throughout the country? It was 
brought to my attention a week or two ago that such a program was 
underw: ay. 

Dr. Asrrix. Well, I understand that the Committee on Develop- 
ment and Utilization of Scientists and Engineers is aware of this 
problem and attempting to stimulate action. to do something about 
it. 

The employment and setting up of the salary scale standards for 
high-school teachers is something done at the local level in this coun- 
try and the only way that you can get action at the local level is 
through education and prop: iganda and the President’s Committee is 
attempting to do that. 

Mr. O’Hara. Will the gentleman yield? 

The Crarrman. Yes. 

Mr. O'Hara. Along that line, Doctor, we hear some very strong 
criticism of some our high schools, for example, that have been 
neglectful of not only scientific programs, but the fundamentals of 
education, such as mathematics and that sort of thing, and frankly, 
from my own observation, I have been rather critic cal of some of 
these school programs at the high school level. A lot of these young- 
sters are not getting the type of education that I think would develop 
scientists or even assure a proper educational background. 

Do you have any comment you would like to make? 

Dr. Astin. I have not made a careful analysis of the high school 
science curriculum or high school curricula generally, but what re- 
ports and studies I have seen definitely support your point of view 
that the training is not sufficient to give good grounding for em- 
bryonic scientists and engineers, particularly in mathematics and 
other subjects that they are expected to study in this area. 

I understand that there is a program at M. I. T., to develop an 
improved curriculum to aid in the teaching of better type or the 
development of better teachers at the high school level. 

Mr. Dotiincer. Mr. Chairman. 

The Cuarrman. Mr. Dollinger. 

Mr. Douiiincer. Dr. Astin, is it also not true that the colleges are 
not equipped to take as many students as would like to specialize, in 
the specialized schools of science. 

Dr. Astin. I am not sure of this. I think that the report that I 
have seen would indicate that, judging by the wave of population 
that is coming on in the next 10 or 15 years, the colleges are nowhere 
big enough to cope with it at that level. 

Mr. Doriincer. Another question that I would like to find out 
about Doctor, is this. I know that many housewives when they go 
out to market to shop for food for the home—and I especially know 
this to be a fact with respect to canned goods—they buy ca nned goods, 
because of the brand and the erade, grade A, grade B, grade C, and 
so on. I am curious to find out who does the establishment of the 
standards. Is that done by your Bureau? 

Dr. Astrn. No. 

Mr. Dotircer. Or is that done by the packer? 

Dr. Astrx. The grading of food products in this area is done by 
the Department of Agriculture. 
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Mr. Dotiincer. Does your Bureau grade anything at all? 

Dr. Astrx. No, sir. We have no program of evaluating products 
for consumers. That is, our services are primarily to industry, to 
the technical laboratories, and result in the production and in making 
better articles. We have no program to evaluate commercial prod- 
ucts. If that were done it would be a very costly thing, in my 
opinion. 

Mr. DotiiNncer. You do not set standards for that? 

Dr. Astrx. No, we do not. We cooperate with some groups, such 
as the American Standards Association and with the Office of Com- 
modity Testing Standards in the Department of Commerce in develop- 
ing standards for certain types of commercial products, but this is an 
area of limited activity and we get into it only when they need techni- 
cal data on some measurement process or property of material, in 
order to arrive at a suitable standard. 

Mr. Dottincer. Thank you very much, Doctor. 

Mr. W otverton. Mr. Chairman? 

The Cuatrman. Mr. Wolverton. 

Mr. Wotverton. Dr. Astin, I have been interested in the complete- 
ness of this report which you have submitted to us as the annual re- 
port, 1956. 

Does Russia get out a similar report? 

Dr. Astin. I have just recently gotten hold of or been sent a number 
of technical monographs rather than annual reports from the Russian 
equivalent of the National Bureau of Standards. This covers progress 
in specific technical areas rather than about the overall wor k of the 
agency. I have not seen the equivalent of this. 

Mr. Wotverron. The thought that came to my mind in connection 
with your report was that it contains information that would help and 
accelerate activities in Russia. 

We will say along the same lines that you have reported here—and 
that it might be of part icular advantage to Russia to have the informa- 
tion contained in this report with respect to matters referred to as to 
which they had not made any investigation or were anxious to know 
how far we had progressed in a partic ular study—— 

Dr. Astin. Well, there is no question in my mind but that access to 
the results of scientific and technical progress in the U nited States 
by the Russians is helpful to them and similar access to work in their 
country which we are not getting would be helpful to us. The fact 
that it is helpful to us is not a valid reason—I mean, the fact that 
your pee aa is ee to Ter is not, In my opinion, sufficient 
reason for attempting to withhold it, because in attempting to with- 
hold it, I think we would do or males more harm than we would do 
good. 

There are, of course, certain areas affecting the security of the 
Nation, where information is properly « ‘lassified. 

But, in the area of basic science, I think any effort to throttle the 
dissemination of that information would hurt us; hurt us more than 
it would help us. 

Mr. Wotverton. Will you tell us how it would do more harm than 
sood ? 

Dr. Astin. Because within our own country, the exchange of infor- 
mation on the advancement of science is most essential to the progress 
of science. 
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If there is not a free exchange of information between American 
scientific laboratories, the progress of each of these laboratories will 
be impeded. Any roadblock that we throw into the path of the ex- 
change of information between our laboratories would be hurtful, 
and there would have to be rather extensive roadblocks of this sort 
to be effective in preventing dissemination of the information. 

Mr. Worverton. What you have said refers to the subject generally. 
We certainly observe the necessity of retaining inform: ition with re- 
spect to our atomic energy progress. 

Now, on the theory that you have just expressed, I would assume 
that it would justify giving them any information they desired. I do 
not suppose that you intend to go that far. 

Dr. Astrn. Well, it has, sir. In the President’s Atoms for Peace 
program, large segments of our information on atomic energy were 
made available to the whole world. 

Mr. Wotverron. I would be pleased to have you or somebody tell 
what was gained by that. 

Dr. Astin. I am not sure that I could evaluate it at the present 
time. 

Mr. Wotverton. I have in mind that we have very carefully 
guarded secrets dealing with the atomic industry and investigations, 
and so forth, in connection with a and I do not believe that it would 
be appropriate that it be broade: 

Dr. Asttn. Well, the inform: wa dealing specifically with weapons 
is classified, and quite properly so; but information of a general scien- 
tific n: ture, of importance to commerce and agricultural develop- 
ments, is disseminated, 

Mr. Wotvertron. Well, if it be true—and certainly you are in a 
position to know—that the Ru ssians are making available to us im- 
portant information, that comes as a great surprise to me. That 
would be the first activity which I have ever heard of, of their being 
helpful in providing basic, or any information in scientific matters. 

Dr. Astin. There are many important scientific Russian reports 
and publications which we are now getting in this country, and there 
is in fact an important program of the National Science Foundation 
in translating these Russian scientific papers and making them avail- 
able to scientists in this country. 

There have been several Russian articles in the field of physics and 
mathematics. I am not sure 

Mr. W OLVERTON, Have you found by experience that the informa- 
tion that they have given has been helpful in creating a greater pro- 
gress in this Nation? 

Dr. Astin. Yes. 

Mr. Wotverron. In the study of those matters? 

Dr. Astin. Yes, sir; it has. 

Mr. Wotverton. In what field, for instance? 

Dr. Astin. Well, in the field of high energy physics. 

Mr. Wotverton. What field ? 

Dr. Astin. In the field of high energy physics. That is one area 
where the Russians have made substantial progress and the informa- 
tion which they have made available on work in this field has been 
helpful to our scientists. 

Mr. Wotverton. Well, that is entirely too technical for me even 
to ask questions on, with reference to what it would cover, but the 
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statement that anything that comes from Russia would be helpful to 
us in a scientific endeavor is a great surprise to me, knowing how 
careful they have been, or reputed to be, to guard infor mation even 
though not of a technical character —even basic facts. We are in the 
dark in so many instances—guessing, so to speak. It surprises me 
that in this all-important subject of scientific endeavor and scientific 
development that Russia should be making available to us informa- 
tion that would be helpful. 

Dr. Astin. This they are doing. 

And I should in this area, I expect, defer to the National Science 
Foundation because that is the agency which has been collecting and 
translating so many of these important Russian publications. 

It might be desirable, when you have that agency before you, to ask 
them specifically for a report on this subject. 

Mr. Wotverton. I confess that what you have said surprises me so 
greatly that when the National Foundation representatives come be- 
fore us I will certainly pursue this same thought with them. 

Now, with reference to inventions that result from the work of the 
Bureau of Standards, who obtains the benefit of such? Is it the in- 
dividual who is the inventor or is it a Government-owned and con- 
trolled invention ? 

Dr. Astin. We have been operating under the provisions of an 
Executive order which establishes uniform procedure for determining 
ownership of patents by Federal employees. 

Any invention arising from work wholly supported by the Gov- 
ernment, as part of an individual’s official assignment, is assigned 
to the Government. In our case the rights to the. patent. are assigned 
to the Secretary of Commerce. The Secretary then will license freely 
any responsible individual or organization who wishes to use this 
patent. 

Mr. Wo tverton. Suppose preliminary to the application for an 
invention that the individual who has been working, we will say, in 
the Bureau of Standards along a particular line ‘should leave the 
employ of the Bureau and go either out on his own or with some cor- 
poration. What then is there to limit, if anything, his invention to 
use by the Government ? 

In other words, I have in mind that he may gain considerable in- 
formation as a result of his labors in the Bureau of Standards during 
a period of years, but not make it known in the form of an inv ention 
until after he has left the employ of the Bureau. 

Is there any limitation on that ? 

Dr. Astin. We attempt to require that all ideas conceived as a part 
of Government employment be patented before leaving the Govern- 
ment. There are a few instances of this. 

I do not know of any case, or at least I can recall none at the moment 
where we have had trouble due to this—that is, to have a person 
conceiving an invention while he is in our employ and then leaving 
and getting a private patent. I recall no instance where this was done. 

Mr. Wotverron. What, if any, program has been laid down, either 
by the Bureau of Standards or by the National Science Foundation, 
that would have a tendency to encourage scientific studies either in 
our high schools or in our colleges? Has there been any general 
program laid down? 
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Dr. Astin. Yes. The National Science Foundation has quite an 
extensive program in this area, this being one of their statutory 
responsibilities. And here I think it would be appropriate for me 
to defer to the Science Foundation to report on this. 

Mr. Woxverron. That is perfectly proper if you defer to them. I 
am interested in having the information that deals with this aspect 
of scientific endeavor. 

I have in mind what I have observed in attending an annual affair 
that is held in this city each year in which scientific work by individual 
students is recognized. 

I have been astounded at the depth of their studies and the results 
of their studies although they have been merely high school students. 

Is their activity in that respect due only to their own personal 
interest and initiative or whether there is some definite or fixed pro- 
gram back of it that plans it and works it out. 

Dr. Astin. Well, I think that both elements are involved, sir. 

On this general subject I should point out that we have no statutory 
responsibility or authority for education in the sciences. However, 
we do recognize this as a national problem; and, for this reason, many 
of our staff members are interested in this type of activity on a personal 
basis. And there is also the coming guest week which I mentioned. 
We felt that it would be appropriate, because of the interest in the 
high-school students at this time, to concentrate our guest week this 
year on the high-school science student. So this is one of the sort of 
fringe ways in which we as an organization are approaching this prob- 
lem in. 

But, on the other side, our staff members have been very active, as 
an extracurricular activity, judging the science fairs and talking to 
high-school science classes to stimulate their interest in science. As a 
matter of fact, one of our staff members—Dr. McPherson, the associate 
director, who was referred to earlier as being in charge of the refrigera- 
tor safety project—has been the key figure in organizing a W ashington 
junior academy of sciences under ‘the sponsorship of the W: ashington 
Academy of Sciences. And through this private professional group a 
great deal of work has been done in stimulati ing this type of participa- 
tion by the students in scientific activities, the type that you were re- 
ferring to. 

Mr. Rogers. Would the gentleman yield at that point ? 

Mr. Wotverton. Yes, I yield. 

Mr. Rocers. That is a very important point. 

Doctor, you do have difficulty in getting people with scientific minds 
to work at the salaries that are being p aid by the Government, do you 
not ? 

Dr. Astry. We have problems. We get some, but it is a difficult job 
because of the salary discrepancy, yes. 

Mr. Rocers. Let me ask you this, Doctor: 

Do you make any effort at all in the Bureau of Standards to hire 
these boys or these girls who have definite turns toward science insofar 
as their mentality isconcerned? I mean here in the Washington area. 

Dr. Astry. Yes, we do. I mentioned earlier our summer program. 
This is aimed primarily at people at the college level. A number of 
people who are studying science and engineering in college work for 
us during the summer, and, through this device, we help, I think, to 
stimulate their interest and i improve their training in this field. 
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We also have helped local high-school science teachers in arranging 
exhibits to interest their students, and sometimes in arranging special 
tours for their science classes through the National “Bureau of 
Standards. 

Mr. Rocers. I had something in mind, and I am not going to use 
the gentleman’s time too much, , but I want to tell this story 

I had heard a number of complaints from boys and girls who were 
interested in scientific pursuits and especially in physics, that they 
could not receive any attention at all when they went to the Bureau 
of Standards and ask for employment. 

I used my own son as a guinea pig, who was very adept in physics 
as his grades would indicate. He went to the Bureau of Standards 
and was given the treatment that I imagine anyone else would be if 
they wanted to file an application, although he identified his particular 
desire insofar as science was concerned. He was told to file an appli- 
cation but that there were no vacancies. 

After he had been brushed aside and more or less ignored by people 
who did not exhibit any interest in the problem, he reported back to 
me. 

I called over there to the Bureau of Standards, and some woman 
talked to me about it and advised me that they were not interested. 
That there weren’t any vacancies in that particular field of endeavor 
for those kinds of things, and there wasn’t any reason for them to go 
into a discussion of it. That she had heard that industry was looking 
for some of these boys. 

And I said, “Well, would you give me the names of the industries 
that are interested in these boys.” 

This was physics, Doctor. And we all know what the situation in 
this country is in regard to that kind of people. 

She could not give me the names of any industries or any individuals 
where a boy would apply. Simply s: aid she didn’t know. 

And still we hear about these scientific programs. And I know, 
from: personal experience, the treatment that was accorded that boy 
when he went to the Bureau of Standards. And then, when he got 
through with it, I personally called to check to see just exactly what 
happened. 

Maybe it was all wrong. Maybe it was something that does not 
usually happen. But it certainly did not appear to me to be a very 
good way of finding or using scientific minds. 

Dr. Astin. Perhaps I can clarify this situation. I would like to 
try. 

I say that we have a hard time hiring the trained scientists and 
engineers that we want. That is people who have had a minimum of 
4 years of college training in physics. 

For these summer training positions which I referred to, we have 
many, many more applicants than we have vacancies. This is one 
area where we attempt to do some selecting and where we have to 
reject a great many of the applications we receive. 

So when I say we have a hard time hiring people I do not mean this 
to apply to our summer training program. 

Mr. Rogers. Doctor, you would not reject them on this particular 
situation insofar as their mentality was concerned? I mean if you had 
somebody who wanted to move into an area in which there was a 
definite shortage, do you not think that some arrangement should be 
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made where there would be vacancies when you run across a person 
of that kind? That is the point I am making. Why should these 
applicants be brushed aside? 

Dr. Astin. Within the limits of our vacancies we attempt to do 
everything we can to encourage people to come and work during the 
summer periods. And I know that, as a personal endeavor, most of 
our staff members do everything they can to encourage young people 
who are interested in scientific and engineering fields to continue their 
training in these fields, and help them in finding job opportunities. 

Now the business of finding summer employment is a much more 
critical one than finding full-time employment when you are trained. 

Mr. Rogers. I understand that. But the complaints that came to 
me in the first instance were from people around this area that summer 
employment was being given to people in the Bureau of Standards who 
had no desire to move on into a scientific field of any kind. 

My thought is simply this, that it seems to me that the best service 
that could be rendered to this country is if our own department would 
go into these schools, or have some program where you can move into 
these schools and find out which boys are interested in physics. 

A boy might say, “Well, what chances are there for me in this? 
I would rather go and be an undertaker. Everybody is going to die, 
and you make more money at that.” 

If we would exercise some degree of foresight and pick up these 
minds and train them, I think it would be an excellent thing. 

This lady that talked to me over the phone did not seem to know a 
great deal about how the situation was insofar as science was con- 
cerned. She said, “Of course, we are interested in the college level, 
but not in high school.” 

Dr. Astin. I agree with you certainly that it would be highly 
desirable to do everything we can to stimulate interest in this field. 

Mr. Rocers. I would like to help you get an appropriation, if neces- 
sary, to stimulate it. 

I am sorry, Mr. Wolverton. I did not mean to use your time. 

Mr. Wotverron. Mr. Chairman, our colleague from Texas, Mr. 
Rogers, in my opinion, has touched upon a very important matter 
and one that encourages me to make further inquiry as to what is 
actually being done, or by whom it should be done, to correct the 
situations such as he has referred to, and to encourage the bringing 
into the Government young men who have a desire to pursue work 
in scientific endeavor. 

It seems to me that we do not have any program at the present 
time to encourage or to be helpful to young men in cases such as 
Mr. Rogers has referred to. 

I have had the privilege of two separate visits to Soviet Russia: 
one 10 years ago; and one a year or so ago. In the latter instance 
I was greatly impressed with the tremendous activity exhibited in 
Russia with respect to the education, the higher education of its 
young men and young women, and, with particular reference to 
scientific endeavor. 

I have also read considerably on that subject, and I have been 
deeply impressed with the great number of students in Russia who 
are being educated for scientific endeavor. I am assuming that the 
information I have read or heard is true. 
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Just to divert for a moment, when I was in Russia 10 years ago I 
stood on the heights overlooking Moscow. There were dwelling 
houses there that had stood there, it would seem, from the time that 
Napoleon was there. That was at the same spot where he was sup- 
posed to have stood and looked over the city. 

When I returned this time to Moscow—10 years later—I found 
that the entire locality had all been cleared off, and it was splendidly 
landscaped. As the center of it all was the tremendous building 
housing the University of Moscow. It was a beautiful building from 
an architectural standpoint. It had a tower like the Empire State 
Building although not quite as high. I was told that it had 23,000 
students on its rolls. When I was told the tremendous number of 
students who were studying scientific subjects it awakened me to the 
fact that Russia had recognized that we were living in a scientific age. 

I doubt if our Government is as fully aware of the importance of 
an overall program to advance scientific studies by our young 
people, or at least is taking advantage of the situation that is ours 
to encourage those who seek scientific knowledge. In the days to 
come, such a program could be helpful to us in our governmental 
activities, and, in fact, necessary in this scientific age. 

I am aware of the fact that there are many private research activi- 
ties conducted. By way of illustration there 1s the A. T. & T. or the 
Bell Telephone System of research and that of RCA and different 
organizations of that kind who are reaching out, bringing into this 
special work those who are adapted to it. But, as a Government 
matter, I regret to say that I have not seen that overall interest that 
I think this Government should take. 

I am not delivering these thoughts in the form of a lecture to any- 
body. Iam mentioning it because I am very much interested in the 
subject. And what Mr. Rogers has said points up its importance. 
There should be a definite program of some kind far beyond what you 
have indicated. I am glad to see you have initiated a program in this 
locality of bringing students interested in scientific endeavor into the 
Bureau so that they might observe. 

But, to my way of thinking, that is only like a drop in the bucket, 
and there should be something of a nationwide character along this 

same line that will encourage “the students in our high schools, pre- 
paratory schools, and colleges to take up these subjects. 

I am encouraged as to what could be attained by it as a result of 
having been able to attend several annual affairs held in the city 
whereat recognition is given to students at the high-school level for 
their achievements of a scientific character. And, a say to the other 
members of the committee that if you are fortunate enough to have 
any student from your particular locality selected as one of these 
outstanding young men or young w omen, and you are invited to one 
of these annual affairs, ace ept the invitation and attend. You will 
have your eyes opened as to the tremendous importance of this sub- 
ject, and you will be greatly pleased to realize the extent to which our 
young people, on their own initiative, are responding to the call. 

le ertainly hope, either through the Bureau of Standards or through 
the National Science Foundation or a combination of the two, some 
attention can be given to a program that will emphasize the impor- 
tance of this scientific endeavor, and an opportunity will be given to 
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those who are specifically endowed by our Creator with knowledge 
and inclination to continue studies of that kind. 

It is worthy of an appropriation that would make this thing some- 
thing real in this Nation of ours, and let us take the leadership and 
not merely tagging along with the idea that we are trying to 
measure up to what Russia is doing. 

Mr. Wru1aMs (presiding). Mr. Roberts? 

Mr. Roserts. Dr. Astin, in the work that the director is doing with 
reference to establishing criteria for safety under H. R. 11969, which 
is Public Law 930, 84th Congress, it is my understanding that a meet- 
ing was held yesterday between the representatives of the Bureau and 
representatives of the National Electrical Manufacturers Association, 
which, I believe, is known as NEMA, and perhaps other representa- 
tives present. 

For the record, I wonder if you would bring us up to date as to 
what recommendations have been made or how far along we are in 
reaching a mutual understanding with the industry as to standards. 

Dr. Astin. First of all, I might give a little review on this subjcet. 

The law required the Secretary of Commerce to establish standards 
which would assure reasonable safety or opportunity to open refrig- 
erators from the inside. 

We found when we got into this problem that there was consider- 
able doubt as to what sort of force, how much and how applied, was 
necessary to open a refrigerator, and what sort of forces could be 
developed by children. 

So we embarked upon a rather extensive study to determine ground 
rules as to the size of the force which could be applied, and in what 
manner a child was most likely to apply the force. 

I am not sure. Perhaps Dr. McPherson has brought you up on the 
details of this study. 

In any event, from this we made certain recommendations for a 
code to industry. And the representatives of the National Electric 
Manufacturers Association have urged some modification or simplifi- 
cation of this in order, I suppose, not to impose undue problems on 
them from a manufacturing point of view. The resolution of these 
difficulties is still in progress. 

At this meeting you referred to yesterday, they agreed on a draft 
of a standard which is to be circulated now to a wider group of the 
industry, and this group is planning to meet next week to arrive at 
what we hope will be the final standard for the refrigerator safety 
problem. 

Mr. Rozerts. I believe your target date for publication of the stand- 
ards in the Federal Register will be a year and three months after the 
passage of the act, which should put you sometime in the fall, I believe, 
on the publication of those standards. 

Dr. Astin. According to our present schedule, it looks as if we can 
easily meet that date. It depends, of course, upon whether or not we 
get into difficulties in a standard which we think will be suitable and 
one the manufacturers think they can live with. 

But we hope this will be ironed out next week. If this is so, the 
problem of meeting this schedule will be a rather easy one from now on. 

Mr. Roperts. I want to thank you for your report, and this has 
been an opportunity to bring this record up to date on what has been 
going on between the Bureau of Standards and the industry. 
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I was interested in some of the statements made in the report and 
also in your prepared statement with reference to what the Bureau 
of Standards does in the field of testing various devices that we find 
in Government procurement. 

I believe on page 1 you say that you are responsible for the develop- 
ment of standard methods for testing materials and mechanisms and 
structures and for conducting tests for other Government agencies. 
And then on page 113 of the annual report for 1956 you say that the 
Bureau tests products for Government purchase only at the request of 
the agency responsible for buying or using the specific item. 

Then over in the field of aircraft safety you, I believe, point out that 
certain testing is done with reference to aircraft structural joints. 

I am wondering if something is worked out whereby in our recom- 
mendations of the traffic safety committee we were to find certain 
places where the Bureau of Standards could do some testing with 
reference to strength of material and stresses and so forth of metal, 
would you feel that the Bureau has the facilities to do that sort of 
work in view of the other testing that you do? 

Dr. Astin. Yes. I think we probably do have the facilities. And 
if there is any way in which we can aid the work of other Government 
agencies or congressional committees in developing technical data 
which they need for their work, this we are very glad to attempt to do. 

Mr. Ropserrs. I think that answers my question. 

That is all. Thank you. 

Mr. Witttams. Mr. Beamer? 

Mr. Beamer. Mr. Chairman, I shall ask only a couple of practical 
questions, if ILmay. You operate under a budget? 

Dr. Astin. Yes, sir. 

Mr. Beamer. Which I presume must be approved, as all budgets 
are. And I would like to ask this question: 

You do a certain amount of work for Federal and governmental 
agencies and also for private industry. Is that correct ? 

Dr. Astin. Yes, sir. 

Mr. Beamer. What percentage would you say is for the Govern- 
ment agencies of various types, and what percentage would be for 
private industry ¢ 

Dr. Astin. The work which we do for other Government agencies 
approximates 60 percent of our total budget. 

Mr. Beamer. That includes the Department of Defense and others? 

Dr. Astin. It is mainly the Department of Defense and the Atomic 
Energy Commission. But this effort is the predominant part of our 
program at the present time. 

Mr. Beamer. Then each agency is charged, is it, with whatever 
work youdo? Or is it charged to your Bureau ¢ 

Dr. Astin. Our objective is to do all of the work, I would say, in 
the first 3 of our 6 statutory functions, out of our own appropriation 
as far as possible. On the other ones, where we render a specific 
service to another agency at their request, then in general we attempt 
to have them pay for this service. 

Mr. Beamer. For private industry I presume that most of that 
work is done on a fee basis. 

Dr. Astin. The type of work which we do for private industry is 
mainly that of calibrating instruments, or of selling these standard 
samples which are referred to in my prepared statement. 
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This total effort amounts, I would say, to about 2 percent of our 
total budgetary activities. 

Mr. Beamer. That type of work for private industry ? 

Dr. Astrn. Yes, sir, that is correct. 

Then there are two other categories in which we work with private 
industry. One is in our research associate program. This is a pro- 
gram which has been in operation about 35 years. In this program 
our facilities are made available to an association of industries gen- 
erally rather than to a single industry to work on problems of mutual 
and national interest. 

Now here we have, I guess, about 35 people at most who are on the 
payroll of industry associations, and who work in our laboratories 
under our supervision on problems of general interest to industry. 

I might mention 2 or 3 of these. One is with the Portland Cement 
Association. Here our work has been mainly on the development of 
improved techniques for evaluating cements and getting basic data on 
the properties of cement. The results have led to improvements in 
cement and concreting practices and materials, 

Another area is with the Bone Char Research, Inc. This is an as- 
sociation of people in the sugar-refining industry, and our work here 
has been one of working with their people in accumulating basic data 
on the properties of absorbents which are used in the purification of 
sugar. 

Mr. Beamer. Is that what you call the research associates pro- 
gram ? 

Dr. Astin. Research associates program. 

Those programs are referred to in our report. 

Mr. Beamer. What I am wondering is io you have sufficient facili- 
ties to meet all the requests and requirements from private industry, 
or do you have any requests in which you are unable to assist ? 

Dr. Astin. Yes. 

Mr. Beamer. The reason I am asking the question is because I have 
had, on various occasions in the past years, industry writing to my 
office and wondering if they could not get some assistance from your 
department or from your Bureau. 

Dr. Astry. Yes. Our facilities are limited. Sometimes we have 
to restrict these to what we consider the most urgent and the most 
important requests. 

Mr. Beamer. I am thinking of these large associations and large 
corporations who, of course, have ample financing with which to 
carry on their own research. But think of the many small industries 
and small businesses that probably have some excellent ideas and need 
some help. Do you give that group some assistance ? 

Dr. Astin. We attempt to give priority to the uniqueness character- 
istic. That is, is there some unique reason why this ought to be done 
here rather than in a private laboratory ¢ 

Of course, if no provide laboratory is available, then this gives 
weight to the argument that we should do it. 

Mr. Bramer. You do try to help those if it is at all possible? 

Dr. Astin. Yes, sir; very definitely. 

Mr. Beamer. As I remember, the last Congress passed some sort 
of a revolving fund. I think you have a report on that. 

Has it been working satisfactorily? Is it being built up? 
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Dr. Astin. Yes, sir. We are very grateful to this committee for 
its efforts in getting that legislation for us. We have been operating 
on a revolving fund for some years. But our services to the public 
were not included in this revolving fund, and now they are. And 
this enables us to operate our calibr ation serv ices, our sale of standard 
samples, on a self-supporting basis. 

Mr. Brame r. Do you think it is at all possible or feasible that in 
future years that fund may be larger and perhaps you might be able 
to render service to small business and small industry without a large 
fee? Or probably include them without additional appropriations? 

Dr. Astin. Well, the funds could be used— 

Mr. Beamer. Pardon me. 

Was that not one of the intents ? 

Dr. Astin. We have authority to accept contributions from in- 
dustry, and use these to work on things of interest to industry. Asa 
matter of fact, we have this year about $100,000 in gifts from industry 
to aid our work in areas in which they are interested. 

Mr. Beamer. In which that industry is interested ? 

Dr. Astin. In which that industry is interested. 

So that we are in a position whereby we can use funds from private 
sources to work on problems of interest to private industry. 

Mr. Beamer. I want to commend you. And I think that this is 
one of the important things that can be accomplished in your Depart- 
ment or your Bureau because if industry is going to be able to succeed 
I do not think we need to ever worry, as some of the other members 
have expressed this morning, about training our scientists and engi- 
neers. Industry is doing a great deal of it. And if they are encour- 
aged to get some help from | your agency and other Federal agencies 
in this matter, in which they themselves have a chance to participate, 
does it not seem reasonable that there would be the encouragement 
that we need ? 

Dr. Astin. To an appreciable extent, working at the National 
Bureau of Standards is a training program in itself. And people who 
have the experience of working in our laboratory are frequently in a 
better position to do a job for industry if they choose to go to work 
for industry at some later date. 

So, to that extent, we do a training job. 

Mr. Beamer. And on the outside > they probably get a better salary 
than you are able to pay. 

Dr. Astrn. This happens to be the case. 

Mr. Beamer. I know the Air Force says the same thing now. They 
train a man for a few years, and then they go into private industry. 
They cannot hold them. 

I wonder what you are able to do to hold them as long as you have. 

That is all, Mr. Chairman. Thank you. 

The Cuarrman. Mr. Mack? 

Mr. Mack. Dr. Astin, how do you keep all of the Government agen- 
cies and private industry well informed on the progress that you have 
made in various projects that you have undertaken ? 

Dr. Astin. We have a very vigorous publications program. We 
have our own Journal of Research, and we put out a monthly Techni- 
cal News Bulletin that gives brief semitechnical summaries of our 
activities. 
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Mr. Mack. These are widely circulated. Is that right? 

Dr. Astin. Yes. 

We also publish extensively in the journals of the scientific and 
engineering societies of the Nation. And on specific jobs for other 
Government agencies we prepare progress reports to keep them 
informed of things that are directly of interest to them and for which 
they are paying. 

Mr. Mack. In which they are participating ? 

Dr. Astry. That is right. 

Mr. Mack. I was w ondering whether you made this available, and 
I think it is a very fine thing that you do. 

Dr. Astin. In'the annual report, which I furnished, a summary of 
our publications activity is given on page 12, and then some detail of 
the publications program, a list of the publications issued last fiscal 
year, is given in the report starting at page 141. There are several 
pages w hich list all of the publications we put out during fiscal year 
1956. 

Mr. Mack. This exchange of information is very important. I for 
one am very happy to learn that you are disseminating all this infor- 
mation and cooperating with industry. 

Dr. Astin. Thank you. 

Mr. Mack. And if some of it goes out into some other areas I do 
not think you should be criticized for that either. 

Dr. Astin, how long have you been with the Bureau of Standards? 

Dr. Astin. Since 1930. 

Mr. Mack. You have a little civil-service time there. 

Dr. Astin. I should qualify that. 

I have been a civil servant since 1932. The first 2 years I was there 
as one of the research associates that I have referred to. 

Mr. Mack. How long have you been Director ? 

Dr. Astin. Since 1952. 

Mr. Mack. I certainly want to commend you on the great contribu- 
tion that you have made in a very vital field. The Bureau has done a 
very constructive job. 

I have one other question. Not very technical in nature, but I 

wanted to know if the Bureau of Standards has any interest at all in 
the standard time of our country. Or should I say the time that is 
being used in the country today. 

Dr. Astrx. From one point of view, we are extremely interested in 
standards for time. At present, the standard for time is based on 
astronomical data. 

These reference standards are no longer sufficiently constant for 
many purposes in science, and we are working in cooperation with 
other national laboratories, that is national laboratories i in other coun- 
tries, and also other laboratories in this country, in attempting to 
develop atomic standards for the ultimate time standard. 

This will use vibrations within atoms as the reference source for 
constant period, which is essential in designing a time stand asd 
Such a standard will be much more precise than the mean solar day, 
for example. 

I am not sure that this is the standard time you are referring to. 
If you mean eastern standard time or central ‘standard time, these 
definitions are under the cognizance of the Interstate Commerce Com- 
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mission rather than the Bureau, as these are arbitrary definitions 

based more on economic considerations than anything else, and I con- 
sider them for the most part out of our area of cognizance; although, 
if technical problems are involved in these, we, of course, would be 
glad to work with the Interstate Commerce Commission on the tech- 
nical problems. 

Mr. Mack. The Interstate Commerce Commission has the respon- 
sibility of dividing lines. Is that correct ? 

Dr. Astin. That is correct. Yes, sir. 

Mr. Mack. Then, as far as the time zones are concerned, or the 
establishment of time zones, the Bureau of Standards would not in- 
terest itself. Is that correct ? 

Dr. Astin. Only to the extent that we are asked to on scientific or 
technical matter. 

It is our feeling, and I think it is probably the feeling of the Con- 
gress in assigning this responsibility to the Interstate Commerce 
Commission, that the considerations here are primarily economic 
rather than scientific. 

Mr. Mack. That would be insofar as the division of the zones is 
concerned. 

Dr. Astin. Yes. 

Mr. Mack. I just wondered if drawing up a standard system for 
the use of time in various areas would be of interest to the Bureau of 
Standards. 

Dr. Asttn. I consider that this question is out of our area of com- 
petence. It is a social and economic matter and does not involve any 
technology from my point of view other than merely shifting a hand 
dial. 

Mr. Mack. Thank you very much. 

The CuHarrmMan. Will the gentleman yield ? 

Mr. Mack. I thought it was a very interesting comment that you 
made concerning the standards of time. 

The Cuatrman. Do I understand you to say, Doctor, that it is more 
of a political than a technical problem ? 

Dr. Astin. Yes, I think so. 

The Cuatrman. I agree with you. 

Do you have any further questions ? 

Mr. Mack. No. 

The Cuarrman. Mr. Hale? 

Mr. Hate. Dr. Astin, I do not think you have 
find in the report—any statement about how many people you 
employ. 

How large a personnel have you? 

Dr. Astin. I think it came up earlier. 

Approximately 3,000 people. 

Mr. Hae. Does that include everybody ? 

Dr. Astin. That includes everybody. 

Mr. Hate. Clerical help also? 

Dr. Astin. Yes, sir. 

About 1,200 of these 3,000 people are scientists and engineers, and 
the rest are administrative, clerical, subprofessional, and so on. In 
the latter category I mean laboratory assistants, laboratory appren- 
tices, instrument makers, and people in that category. 
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Mr. Hate. You have 1,200 scientists, of whom I suppose some are 
comparatively young and others are older and more experienced / 

Dr. Astrn. That is correct; yes, sir. 

Mr. Hate. And some of your people, no doubt, are at the very top 
of their particular specialty / 

Dr. Astin. We have, I think, national and international experts 
in many of the major specialties in science and engineering. 

The Cuamrman. Would the gentleman yield ? 

Mr. Hate. Yes, I yield. 

The Cuairman. Doctor, are you the top-paid employee of the 
Bureau ? 

Dr. Astrn. Yes, sir. 

The CuHairman. Would you mind telling me what your civil-servict 
grade is? 

Dr. Astin. Iam a GS-18, sir. 

The Cuarrman. GS-18. 

Dr. Astin. That is $16,000. 

The CuHatrman. How many do you have above GS-14 in you 
group of 1,200 scientists?) Approximately. 

Dr. Astry. I would guess approximately 40. But I don’t know 
this number. I could furnish it for you for the record. 

The CHarrman. In other words, comparatively few of the total? 

Dr. Astin. Yes, sir. 

We have been seeking authorization for some of these Public Law 
313 jobs, which I think we need very much and are entitled to. We 
argued for these last year before the House Post Office and Civil 
Service Committee, and the House actually passed it, but it was 
dropped out in the Senate. 

The Cuatrman. I can understand your difficulty in keeping good 
men. 

Thank you, Mr. Hale. 

Mr. Hare. Do you in fact lose a lot of people to private industry ? 

Dr. Astin. We lose some. But our turnover is not at the present 
time alarming. It is about 1 percent a month or 12 percent a year. 

The main problem, however, is in recruiting new people to replace 
. this normal turnover, by normal retirement and so on. Here we 
have a difficulty. However, as I pointed out last year to the House 
Civil Service and Post Office Committee, the pressures on our senior 
staff people to leave at greatly increased salaries is terriffic. And 
most of them are staying out of a matter of dedication or interest. 
And I do not feel that a person should have to make too big a sacrifice 
to do this work. 

Mr. Hate. Is the pressure higher or more severe on your senior 
members than on your junior members ? 

Dr. Astin. Yes, sir. 

Mr. O’Brien. Would the gentleman yield? 

Mr. Hate. Just a second. 

Are you the only GS-18 in the Bureau ? 

Dr. Astin. Yes, sir. 

We have 2 GS-17’s, and I think 2 GS-16’s. 

Mr. Hate. There has been quite a lot of talk—and very interesting 
about this country and Russia, as to science. 








Are there any top-grade scientists in our Embassy in Moscow? 
Dr. Astin. Not that I know of, sir. 
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Mr. Hare. Oughtn’t we to have very good scientific personnel right 
there on the spot ! 

Dr. Asttn. Well, I would think as a matter of general principle 
that we could aid in the exchange of information by having experts 
located in other countries. 

This, however, is a problem that has been before the State Depart- 
ment, and it is their responsibility to settle. 

Mr. Hate. I appreciate that, Dr. Astin. I was certainly not being, 
in any sense, critical of the Bureau of Standards. But, of course, as 
far as the Congress is concerned, we are interested in the security of 
the United States. 

Dr. Astin. Yes, sir. 

Mr. Hare. I would suppose that if we really wanted to know what 
the Russian scientists were doing we ought to have scientists in our 
Moscow Embassy. 

I remember being very much impressed when I went to Peru. They 
have agricultural ‘attachés in the embassies in the South American 
countries. And I was going to say that they have an agricultural 
attaché for peas and another attaché for beans, which is not literally 
true. But I think they do have different agricultur: il attachés for 
different types of crops; for example, sugar, wheat, cotton and so on. 

I would think that you should have a physicist and a chemist and 
perhaps some other people in the Moscow Embassy just collecting 
Russian scientific literature. Otherwise I do not see how you can 
tell definitely what the Russians are publishing, what their scientists 
are working on, how they train their people, and so on. 

Will you comment on that? 

Dr. Astin. Well, the Office of Naval Research has operated for 
several years now a liaison office in London. 

This Office has been very effective, I think, in facilitating the com- 
munication between scientists, not only in England but in other parts 
of Europe and the United States. 

There is no question but what people located at embassies abroad 
would help in this. However, such programs cost money. And 
whether they are worth what they cost [am not sure. At least I do 
not consider myself at the present time qualified to comment. 

On the matter of somebody in Moscow, I am not sure how effective 
they could be under the present circumstances in working with the 
Russian scientists that they would have to work with to be effective. 
This might be a problem. ‘However, it might be well worth trying. 

Mr. Hare. It isa deeply interesting subject, and, of course, a terribly 
important one. 

I share the concern expressed by Mr. Wolverton and Mr. Rogers. 

Now in this morning’s paper I read a story about a device, I suppose 
you would call it, just developed for the instrument landing of air- 
planes, coming out of the Bell Laboratories, which is supposed to land 
an airplane automatically whether there is any visibility at all. 

Would your Bureau have anything to do with a thing like that? 

Dr. Astin. Well, we might under some circumstances. 

The Bureau pioneered, back in the 1920’s and the early 1930’s, in the 
development of blind-landing systems for airplanes. This was done 
in connection with the aeronautics people in other parts of the De- 
partment of Commerce. However, that at that time was an extremely 
new field. The Department of Commerce had certain basic responsi- 
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bilities for getting something rolling in this area, and at that stage I 
think its development was a very ¢ appropriate thing for the National 
Bureau of Standards to be involved in. 

However, it is my feeling that if a job can be done adequately in 
private industry there than is probably no reason for us to be con- 
cerned with it. 

Mr. Hate. Here is what interests me: 

Some people, or a number of people in various departments of the 
Government must decide whether this device is one which would be 
adopted, say, on the one hand, by the various armed services and, on the 
other hand, by the commercial airlines. I suppose that the CAA or 
the CAB would be concerned. 

Dr. Astin. This would be a problem for CAA to evaluate. And, 
unquestionably, I would agree that CAA should have competenec in 
this field in order to evaluate these devices 

Mr. Hare. If CAA asked you to express an opinion about a partic- 
ular mechanism or a particular piece of apparatus, if it were within 
your field, you would do so? 

Dr. Astin. V ery definitely. 

Mr. Hare. This paragraph in your statement interested me, on 
pagel. You say: 


Accurately known physical concepts provide in themselves very useful second- 
ary standards. 

Will you spell that out a little for me ? 

Dr. Astrn. Yes, sir. 

Frequently one wish wishes to get a fixed point on an instrument. 
For example, 1 might have an ammeter and voltmeter by which I 
would wish to measure the resistance, the electrical resistance of a piece 
of wire. 

Now, if I had no knowledge of the reading properties, the true scale 
of the instrument, . if I did have a piece of, say, copper wire whose 
specific resistance I knew as a function of its ee then I could 
use this known property of the copper wire to get a fix on my reading 
instrument. 

It is in this sense that, if one knows the property of a material, then 
one can use this known property of the material to get a fix on some 
scientific instrument. And in this sense accurately known properties 
of materials are secondary standards. 

I don’t know. Is that too complicated ? 

Mr. Hate. I think you are getting a little over my head, but I am 
very much interested. 

One final question. 

This displays my ignorance, but I am interested 1 in the pictures of 
this cryogenic engineering laboratory on page 7 of your annual re- 
port. ‘Can you talk to me about cryogenics ? 

Dr. Astin. Cryogenics mean low temperature. 

And a cryogenics engineering laboratory is a laboratory concerned 
with investigations at very low temperatures. This is a facility 
which the Atomic Energy Commission provided for us in connec- 
tion with some of the activities in which they are interested. 

We have here at this facility equipment for making large quanti- 
ties of liquid hydrogen which give temperatures of the order of 20 
degrees above absolute zero. 





AGENCY HEARINGS 175 


At very low temperatures most materials have different, unusual, 
and interesting properties. And the activities of this labor: atory in- 
volve determining the properties of materials at very low tempera- 
tures, and w orking on techniques for doing work at very low tem- 
peratures, including the handling of low- -temperature materials. 

More and more, “technology is becoming interested in exploiting 
phenomena at low temperatures, and we feel that in the future of 
technology there will be considerable need for information on the 
properties of materials at very low temperatures. 

Mr. Hare. I am very grateful to you. 

Practically every sentence of this report needs explanation as far 
as I am concerned, but I cannot expect that. 

However, I am particularly impressed with what you say about 
developments in radiocommunications and in that field. 

That is all. I will not take the time of trying to go into it. 

I am very grateful to you, and I am “deeply ‘interested in the 
Bureau of Standards, which I think holds tremendous promise for 
the Government and for the country. 

That is all, Mr. Chairman. 

The CyHarrman. Doctor, I am sure you would be interested in 
knowing that the questions that have just been propounded to you 
come from a member of our committee and the Congress, who has the 
distinction of being a Rhodes scholar. 

Mr. Harr. Not as a scientist. 

The Cuamman. So you might know that the questions he has asked 
of you, of course, have been for enlightenment. 

In that connection, our distinguished member of this committee— 
Mr. Rhodes of Pennsylvania, I am advised—has some outstanding 
distinguished guests that are visiting the committee this morning. 

Perhaps, Mr. Rhodes, you would like to be recognized for the pur- 
pose of giving recognition to these distinguished visitors. 

Mr. Ruoves. Thank you, Mr. Chairman. 

I would like to introduce two very prominent college teachers from 
my district, from Albright College: Dr. Lewis Smith on the far left, 
and Dr. Charles E. Kistler on the right. Also with them is Mrs. 
Smith. 

Mr. Chairman, I would like a moment before we adjourn. 

The Cuarrman. May [I interrupt first to say to both Dr. Smith and 
Dr. Kistler that we are very glad to have you visit this committee. 
It so happens that you did come in at a time when you are listening 
to a report from the Bureau of Standards. This is one of a series of 
meetings that we are having to bring in the representatives of agen- 

cies of Government which come under the jurisdiction of this com- 
mittee, for a report and general discussion of their problems and so 
forth. 

Today we have Dr. Allen V. Astin, who is the Director of the 
National Bureau of Standards, to whom you have just been listening. 

We are very glad to extend this welcome to you here. Coming from 
the fine college that you do, I am sure you are interested in what has 
been said. 

You are welcome to visit with us at any time, and I am sure that 
vou are welcomed by our distinguished member in the Congress of the 
United States, of whom we all think so much, your Congressman, 


Mr. Rhodes. 
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Mr. Ruopes. Mr. Chairman, I would like to say to Dr. Astin that 
I am acquainted with his problem of recruiting scientists because I 
served for a number of years on the Committee on Post Office and 
Civil Service. 


I would like to ask, Dr. Astin, if there are any vacancies on your 
staff for scientists. 

Dr. Astin. Yes, sir, there are. I think we have vacancies at almost 
all levels, but not in all specialties. 

Mr. Ruopes. To what extent do you have to compete with industries 
which have Government contracts? 

Dr. Astin. I think we probably compete with them extensively for 
people. That is, we all get our new, young scientists from colleges 
and universities, and they go there looking for youngsters just as we 
do. We are in direct competition. 


Mr. Ruoves. That puts the Government at sort of a disadvantage, 
does it not? 

Dr. Astin. We are at a disadvantage because we pay less than they 
do, and to some extent have fewer fringe benefits. 

Mr. Ruroves. And to some extent these scientists all receive their 
pay from the Government. Is that not true? 

Dr. Astrx. The Government, of course, pays the cost of develop- 
ment, which it has done in industry, and to the extent that these people 
are working in defense contracts or other contracts in industry, then 
the Government is paying for it. 

Mr. Ruoprs. You mentioned in the beginning something about the 
problem of finding teachers for training science students. 

Dr. Astin. Yes. 

Dr. Ruopes. To what extent is there a shortage of science teachers? 

Dr. Astry. I think there is a terrific shortage of qualified science 
teachers, particularly in the high schools. That is, many people are 
attempting to teach science and mathematics in high schools with 
inadequate training for it. And, unless one has competence in this 
area, coupled with inspiration and interest in the subject, you will not 
be successful in inducing young people to take up this area as a 
profession. 

You have to have somebody that knows something about it and 
believes in its importance and interest. 

Mr. Ruopes. How do the salaries of science teachers compare with 
the salaries of the students they train after they get jobs either with 
Government or private industry ? 

Dr. Astin. Teachers frequently earn less than the students whom 
they are training will earn in the next year. 

Mr. Ruopes. Is there not a problem in getting teachers? 

Dr. Astin. Yes, this is also a problem. 

Mr. Ruopes. Thank you, Dr. Astin. 

The Cuarrman. Are there any further questions? 

Mr. O’Brien, do you have any further questions? 

Mr. O’Brien. I would like to ask one, if I may, Mr. Chairman. 

The CuHarrmMan. Yes. 

Mr. O’Brien. We have dealt at some length on this competition be- 
tween Russian and ourselves in the scientific fields, and statements 
have been made that Russia is doing much better at least in reaching 
out now for the younger people. 
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Is it not also a fair statement to point out that Russia does not run 
up against the freedom of choice that we have in this country ? 

If they find a young person of scientific bent of mind they can put 
him into that field whereas in our country that young man or woman 
can become an undertaker or newspaper reporter or a truck driver. 

Dr. Astin. Yes, sir. This is a good point. 

And here, in line with what I was saying, I think one should work 
on stimulating their interest. We never w: int to force people into it. 

Mr. O’Brien. Doctor, may I say that I think one of your difficul- 
ties is, if I may use the expression, that there is too much body to 
the scientific glass of beer and not enough froth. I think the se ling 
is the big problem there. You have dwelt too much on facts, and 
maybe a little science fiction would persuade some of these young 
people to get interested somewhere along the way. 

Dr. Asiry. Any suggestions you can make in selling science will 
be gratefully received by us 

The Cuatrman. Doctor, let me thank you very much. I am like 
some of the others. There are m: wny questions that I wish time would 
permit for me to ask you, but the House is in session, and we have 
kept you here, I think, a little over the schedule anyway. 

Let me thank you very much for coming out here today. You 
have observed the attendance that we had this morning and the in- 
terest of the members of this committee in your program until the 
hour at which we had to fo ) the floor. 

It has been very illuminating, and we want to express to you and 
the associates on your staff! here with you our thanks again for ap- 
pearing before the committee. 

Dr. Astin. Thank you, su 

The CHatrmMan. The committee will adjourn until 10 o’clock in the 
morning, at which time the members of the Federal Power Com- 
mission will be here for their annual report. 

We are adjourned. 

(Whereupon, at 12:25 p. m., the committee was recessed, to be re- 
convened at 10 a. m., Friday, March 1, 19 
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FRIDAY, MARCH 1, 1957 


Howsk or RepresENTATIVES, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to call, in room 1334, New 
House Office Building, Hon. Oren Harris, chairman, presiding. 

The Cuarrman. Let the committee come to order. 

Today we are meeting with another of the agencies that come un- 
der the jurisdiction of this committee, to appear for a report and for 
general discussion of their jurisdiction and organization and 
problems. 

We started this series of meetings at the outset of this session in 
an effort to become better acquainted, particularly the new members, 
with the various agencies and the problems that are before us. 

We feel that this type of program is very helpful. It is somewhat 
time-consuming, but all of the members of the committee felt at the 
outset that it would be extremely helpful. And I think it has proven 
SO. 

For the benefit of our colleagues on the committee, a memorandum 
will be sent to each office of next week’s schedule. 

Beginning on Tuesday we will have the War Claims Commission 
and the Alien Property Custodian. 

On Wednesday, we will have the Secretary of Health, Education, 
and Welfare and the Public Health people and Food and Drug. 

On Thursday, we will have the Federal Communications Commis- 
sion. ; 

And on Friday, the Federal Trade Commission. 

That will conclude this series of meetings with the exception of the 
National Science Foundation and the Weather Bureau. 

We have already had the Civil Aeronautics Board and the Civil 
Aeronautics Administration, but they will also come back at a later 
date 

I make this announcement for the benefit of our colleagues, because 
it is my desire to conclude this series of meetings as early as we can. 
[ trust that you will indulge me in this effort and this program be- 
cause, after all, it is not only for my benefit but the particular benefit 
of members and agencies of the Government. 

This morning we have with us another one of the most important 
agencies of our Government, an agency that has a great deal to do with 
a major segment of the economy of the Nation, and, therefore, the 
public welfare. 

We welcome the members of the Federal Power Commission. It is 
anoth Yr one of the so-called independent agencies, of our Government 
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which is essentially an “arm of Congress.” It is like some of these 
others that we have been talking about in its administration of the 
congressional — which has Sean delegated to them by the Con- 
gress. And, therefore, we are naturally closely associated with it as a 
particular arm of Congress. 

As I said heretofore the powers delegated to the agencies are neces- 
sarily very broad and the statutory standards set to guide them in 
the exercise of these powers necessarily are general. Therefore, it is 
important for the Congress to regularly review the work of the 
agencies and to consider the problems which they encounter in the 
administration of these powers. 

We have requested the Federal Power Commission today to tell 
us something about its jurisdiction, its organization, and some of the 
current problems, and in addition, to review with us some of the 
fundamental issues and policies underlying the legislation which it 
administers and to indicate any recommendations it has for ch: unge. 

The meeting also serves as an opportunity for us to become better 
acquainted. That is another purpose; that is a very important one 
for the new members, as well as many of us who have been here for 
some time. 

With the limited time we will have for this overall examination 
of this particular agency, again I want to say that I hope that we 
may keep the presentation and, particularly the questioning, on gen- 
era il consideration of major matters rather than engage in pinpoint- 
ing particular problems of specific nature, because the delving into 
such will take place when we have specific bills under consideration. 

With that we welcome you, Mr. Chairman and all members of your 
Commission. In fact, I want to express personally my appreciation 
to all members of the Commission who have come here today, par- 
ticularly in view of the weather we have. 

We are glad to have you and your staff with us, many of whom 
we have had the occasion of hi aving with us before. 

I think at the outset, if you would present the members of the 
Commission in order that members of this committee may see who 
they are and know who they are; indicate the length of service each 
one has had on the Commission; and then the members of your staff 
who are with you today, length of service on the Commission, and 
indicating the position which each staff member holds. 

Chairman Kuykendall has been before this committee on a good 
many occasions on more or less simple problems and, also, on some 
pretty highly controversial problems. He may be called upon on 
some more problems in the future. 

But we are always happy to welcome you, Chairman Kuykendall. 
Mr. Kuyxenpaty. Thank you, Chairman Harris and members of the 
committee. 

As indicated, my name is Jerome K. Kuykendall. I am Chairman 
of the Federal Power Commission, and I became a member and 
Chairman of the Commission on May 15, 1953. 

A few months later, in August of 1953, Commissioner Digby of 
Louisiana joined the Commission. I will ask for Mr. Digby to stand. 
The Cuarrman. Generally referred to as “Judge Digby,” I believe. 

Mr. KuyKenpnatt. Yes. 

You might be interested in the political affiliations. 

Tama Republican. And Judge Digby isa Democrat. 
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The following year, in 1954, Commissioner Fred Stueck of Mis- 
souri joined the Commission. Commissioner Stueck is majority mem- 
ber, Republican. 

Then in 1955, Commissioner William Connole, of Connecticut, 
became a member of the Commission. Commissioner Connole is an 
Independent and at the present time he has no members of his party 
in either House. 

The Cuamman. You would be surprised. 

Mr. KuyKxenpatu. And last summer we got a new member who is 
Commissioner Arthur Kline, of Wyoming. Commissioner Kline is 
also a former judge, as was Judge Digby and is a Republican. 

The Cuarrman. I am glad you pointed out the party affiliations 
because I think you should keep in mind that the law does require 
that a certain number of the Commissioners shall be from the ma- 
jority party and not more than a certain number. 

Mr. KuyKenpauu. That is true. In our work I have never found 
there was any party cleavage in our decisions. Ordinarily we are not 
handling partisan matters of any kind. 

The CuatrmMan. I might say for the information of the newer 
eatates of the committee who may not be familiar with it, the same 
thing is true with reference to the other agencies, although they have 
not heretofore brought out that point. 

Mr. Kuykenpaut. Then we will go to our staff members. First, 
I would like to introduce our Executive Director, Henry R. Domers. 
Mr. Domers came with the Commission in the fall of 1954. Prior to 
that time he had served for a great many years in numerous capaci- 
ties with the General Accounting Office. 

I would like next to introduce the Chief of our Bureau of Power, 
Francis L. Adams. When did you first start to work with the Fed- 
eral Power Commission ? 

Mr. Apams. January 1, 1934. 

Mr. Kuykenpatu. He has been with the Commission since 1934. 
And prior to that time I believe you were with the Public Utility 
Commission of the District of Columbia. 

Mr. Apams. I was; yes, sir. 

Mr. Kuyxenpatu. He has been continuously with the Commission 
from 1934 on. 

And next I would like to introduce the Chief of the Bureau of Rate 
and Gas Certificates, Carl T. Kallina. How long have you been with 
the Commission ? 

Mr. Katina. Since April 1, 1941. 

Mr. Kuyxenpauu. And our General Counsel. We do not have our 
staff members listed in order of seniority of service with the Commis- 
sion, as perhaps we might have. 

Mr. Gatchell. 

Mr. Gatcue.i. I came with the Commission in March of 1931 from 
the House Interstate and Foreign Commerce Committee. 

Mr. Kuyxenpaty. And next is our Chief Accountant, Russell C. 
Rainwater. 

When did you join the Commission ? 

Mr. Rarnwater. August 1936. 

Mr. KuyYkEnDALL. August 1936. 


You can see all of the st: aff members have been with the Commission 
a good while. 
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The Cuamman. Very few had the background Mr. Gatchell had. 
He started with this committee. 

Mr. KuyKenpatu. That is right. 

We have supplied biographical sketches of the members of the Com- 
mission to each member of this committee. 

The CHarman. I think if you would supply that for the record 
it would be helpful to have it in the record. 

Mr. KuykENpDALL. We will give copies to the reporter. 

The CHarrmMan. I might say we are going to have these records 
printed for the benefit of the Congress and others who may desire them. 

(The biographical sketches are as follows:) 


BI0oGRAPHY OF JEROME K. KUYKENDALL 


Jerome K. Kuykendall was born in Pomeroy, Wash., on December 8, 1907. 
He attended Pomeroy grade school until 1919, when his family moved to Olympia, 
Wash. He completed his grade- and high-school education in Olympia and 
graduated from high school in 1926, entering the University of Washington in 
the fall of that year. He took prelaw and law at the University of Washington 
and graduated from law school in 1932, receiving his LL. B. degree. From 1932 
until the fall of 1941 he practiced law in Seattle. 

On August 10, 1936, Mr. Kuykendall married Jane Brehm of Seattle. They 
have two daughters, ages 14 and 11. 

In the fall of 1941, Mr. Kuykendall accepted an appointment as an assistant 
attorney general of the State of Washington and moved to Olympia at that time. 
During World War II he was a lieutenant in the Navy and returned to Olympia 
and the State attorney general’s oflice after his release to inactive duty in the 
spring of 1946. He continued as assistant attorney general until the end of 
1946 when he resigned to enter private law practice in Olympia. 

He remained in private law practice in Olympia until February of 1951 when 
he accepted an appointment as a member of the Washington Public Service 
Commission. In September of 1951 he was designated chairman of that commis 
sion. He is a member of the executive committee of the National Association 
of Railroad and Utilities Commissioners. 

A Republican, Mr. Kuykendall was nominated to the Federal Power Commis- 
sion by President Eisenhower on April 13, 1953. The nomination was unani- 
mously confirmed by the Senate on April 28. He was named Chairman of the 
Federal Power Commission and took office on May 15, 1953. His present term 
expires June 22, 1957. 

During the time Mr. Kuykendall was in Olympia, he was president of the 
Olympia Kiwanis Club, chairman of the local chapter of the American Red 
Cross, and was a trustee of the Olympia Community Chest, the Chamber of Com 
merce, and his American Legion post. 

Mr. Kuykendall is a member of Phi Delta Theta, Phi Delta Phi, and is a 
Unitarian. 





31I0GRAPHY OF SEABORN LEE DIGBY 


Seaborn Lee Digby took office as a member of the Federal Power Commission 
on August 17, 1953, for the term expiring June 22, 1958. 

Born in Union Parish, La., on February 6, 1892, Mr. Digby was graduated 
from Bernice High School, Bernice, La., in 1912. He received his bachelor 
of law degree from Louisiana State University, and was admitted to the bar of 
Louisiana in 1916. Mr. Digby served in the Army in 1918. He was appointed 
district attorney of the judicial district of the parishes of Lincoln and Union 
in 1919, and was elected judge of this same district in 1922 to. serve an un- 
expired term until 1924. Mr. Digby practiced law at Farmerville, La., until 
1929, when he moved to Monroe, La., to enter law practice as a member of the 
firm of Oliver & Digby. He served as city attorney of Monroe from 1938 to 
1948. From 1948 through 1952, Mr. Digby served as commissioner of conser- 
vation in Louisiana. He has been a member of the legal committee of the 
Interstate Oil Compact Commission since 1948. He is a member of the Louis- 
iana and American Bar Associations. 
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A Democrat, Mr. Digby was nominated to the Federal Power Commission by 
President Eisenhower on July 28, 1953. His nomination was unanimously ap- 
proved by the Senate Interstate and Foreign Commerce Committee on July 30, 
and unanimously confirmed by the Senate on July 31. 

Mr. Digby is a member of the Board of Trustees of the First Presbyterian 
Church of Monroe, La. He is married and has one son. 





BIOGRAPHY OF FREDERICK STUECK 


Frederick Stueck was born in St. Louis, Mo., January 8, 1906. He attended 
grade school and high school in St. Louis and Washington University Colleg 
of Arts and Science and School of Law. 

After receiving his LL. B. from Washington University in June of 1929, Mr. 
Stueck entered the active practice of civil law in the city of St. Louis. He con- 
tinued to practice law in St. Louis until January of 1941, when he was ap- 
pointed to fill the executive desk in the office of Gov. Forrest C. Donnell of 
Missouri. On August 1, 1941, after appointment by the Governor and confirma- 
tion by the Missouri State Senate, he became chairman of the State of Missouri 
Public Service Commission, which is the State regulatory body for all utilities, 
including transportation. He occupied this position until October of 1943, at 
which time he entered the military service as an enlisted man in the Army of 
the United States. He presently holds a commission as a captain in the United 
States Army Reserve. 

After separation from military service in June of 1946, Mr. Stueck became 
manager and later vice president in charge of operations of Transit Casualty 
Co., an insurance company specializing in mass transportation risks. He re- 
signed this position in January of 1950 to reenter the private practice of law. 
He is licensed to practice before all Missouri courts, Federal courts, United 
States Supreme Court, and the Interstate Commerce Commission. 

On June 25, 19381. Mr. Stueck married Camilla Cunningham of Charleston, Mo. 

President Eisenhower appointed Mr. Stueck to the Federal Power Commis- 
sion on June 29, 1954, for the term expiring June 22, 1959. His appointment 
was unanimously approved by the Senate Interstate and Foreign Commerce 
Committee on July 7, and was unanimously confirmed by the Senate on July 
S He took office on July 9. Mr. Stueck is a Republican. 


MEMBERSHIPS AND ACTIVITIES 


Professional: American Bar Association; American Judicature Society; Mis- 
souri Bar Association; St. Louis Bar Association; St. Louis County Bar As- 
sociation; Delta Theta Phi law fraternity (district chancellor for Missouri) ; 
Washington University Law Alumni Association; John Marshall Lawyers Club, 
past president. 

Fraternal: Tuscan Lodge No. 360 A. F. & A. M. past master; Scottish Rite, 
class president, active in council degree work; DeMolay Legion of Honor; De- 
Molay Alumni Association, past president. 

Civic and patriotic: Missouri State Historical Society ; Rotary International : 
St. Louis Post No. 4, American Legion, past commander; Past Commanders’ 
Club of St. Louis; Central Executive Committee for St. Louis area; Reserve 
Officers’ Association. 

Mr. Stueck is a member of the Missouri Athletic Club of St. Louis; deputy 
director of St. Louis County civilian defense, and formerly a Missouri member 
of the Council of State Governments. 

Born in Naugatuck, Conn., 1922. Married, three children. Educated in 
Naugatuck public schools and Georgetown University, Washington, D. C., in 
School of Foreign Service and in College of Arts and Sciences, receiving Bache- 
lor of arts degree, and in School of Law, receiving Bachelor of Laws degree. 
Studied for master of arts in economics at Graduate School of Trinity College, 
Hartford, Conn. 

Enlisted and spent 3% years in United States Army Air Force during World 
War II as meteorologist. Stationed 26 months in Caribbean and South American 
theaters. 

During law school and after graduation served as legal Assistant to Inter- 
state Commerce Commissioner Walter M. W. Splawn and later as attorney- 
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examiner in that Commission’s Bureau of Formal Cases. Had engaged in gen- 
eral practice of law prior to appointment to Federal Power Commission. 

From 1950 to June 1955 had been counsel to and chief legal officer of Con- 
necticut Public Utilities Commission. At time of appointments was youngest 
person ever to serve as general counsel to a State regulatory body. Represented 
commission and public in all rate cases, rulemaking proceedings and other formal 
hearings. 

Appointed by President Eisenhower to membership of Federal Power Com- 
mission for term beginning June 23, 1955. Youngest member ever to serve on a 
Federal regulatory agency. 

Member of bar of Supreme Court of Errors of Connecticut, United States 
Court of Appeals, Third Circiut, National Association of Railroad and Utiilties 
Commissioners; New England Conference of Utilities Commissioners ; American 
Bar Association, public utilities section; and Connecticut State Bar Association, 
chairman administrative law committee and chairman legislative reports com- 
mittee, 1955. 

On Board of Governors for Georgetown Alumni Club of Washington, D. C. 


BIOGRAPHY OF ARTHUR KLINE 


Arthur Kline took office as a member of the Federal Power Commission for 
the term commencing June 23, 1956, and expiring June 22, 1961. A Republican, 
he was nominated to the Federal Power Commission June 5, 1956, by President 
Eisenhower. The Senate Interstate and Foreign Commerce Commitee voted 
June 13 to report favorably on the nomination, which was confirmed unani- 
mously by the Senate June 14. 

Commissioner Kline was born in Cheyenne, Wyo., on November 27, 1908. He 
attended the University of Wyoming where he received his bachelor of arts de- 
gree in 1929 and his bachelor of laws degree in 1932. He practiced law in 
Wheatland, Wyo., from 1932 until 1938, serving as Wheatland city attorney in 
1937 and 1938. 

He was assistant attorney general of Wyoming from 1939 until 1942, and was 
deputy secretary of State of Wyoming for part of 1943. He served in the 
United States Navy from 1943 until 1946, and then entered private law practice 
in Cheyenne, continuing from 1946 until 1953. He was city atorney of Chey- 
enne, continuing from 1946 until 1953. He was city attorney of Cheyenne in 
1947 and 1948, and was commissioner on uniform State laws in Wyoming from 
1948 through 1953. 

In May of 1953 he was appointed judge of the first judicial district of 
Wyoming, and was elected to a 6-year term in 1954. He resigned as judge on 
June 22, 1956, to take office as a member of the FPC. 

Commissioner Kline was president of the Cheyenne Lions Club in 1952: com- 
mander, Cheyenne Post No. 6, American Legion, 1948; president of the Laramie 
County Bar Association, 1949-51; and is a member of the American Bar 
Association. 

On July 3, 1939, Mr. Kline married Dorothy Grant of Wheatland, Wyo. They 
have three children—two daughters, Marian, 16, and Charlotte, 9, and one son, 
Duncan, 6. 


Mr. Kuykenpauut. Mr. Chairman, another reason for the possibly 
poor attendance has come to my mind. My pewrepkical sketch 
shows I come from the State of Washington. And as you well know, 
there is a hearing going on over on the Senate side where other parties, 
other witnesses, from the State of Washington apparently are proving 
to be much bigger drawing cards than I am here this morning. 

The Cuarrman. I understood a certain Senator from Arkansas 
has been conducting that matter. 

You have a statement ? 

Mr. KuyKkenpatn. Yes, I do. I will read it. 

The Cuamrman. You may proceed. 
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STATEMENT OF JEROME K. KUYKENDALL, CHAIRMAN, ACCOM- 
PANIED BY SEABORN L. DIGBY; FREDERICK STUECK, VICE 
CHAIRMAN; WILLIAM R. CONNOLE, AND ARTHUR KLINE, COM- 
MISSIONERS; AND HENRY R. DOMERS, EXECUTIVE DIRECTOR; 
FRANCIS L. ADAMS, CHIEF, BUREAU OF POWER; CARL T. 
KALLINA, CHIEF, BUREAU OF RATES AND GAS CERTIFICATES; 
WILLARD W. GATCHELL, GENERAL COUNSEL; AND RUSSELL C. 
RAINWATER, CHIEF ACCOUNTANT, FEDERAL POWER COMMIS- 
SION 


Mr. Kuykenpatu. Mr. Chairman and members of the committee: 

The Federal Power Commission was established in 1920 by the 
Federal Water Power Act which provided for licensing by the Com- 
mission of hydroelectric projects on United States lands, or on streams 
subject to Federal jurisdiction, or at Government dams. 

The act of June 23, 1930, reorganized the Commission, making it 
an independent tribunal with a membership of five commissioners 
nominated by the President, and confirmed by the Senate. 

The Federal Power Commission’s primary responsibilities include 
the licensing of non-Federal nwlbodivetric projects; the regulation 
of electric power moving in interstate commerce; the conduct of cer- 
tain surveys of the entire electric power industry; the regulation of 
natural gas moving in interstate commerce; and the investigation and 
limited regulation of certain Federal hydroelectric rates. 

Part I of the Federal Power Act fixed the responsibility for which 
the Commission was originally established, that is, the licensing of 
non-Federal hydroelectric projects. 

Under this responsibility, we develop comprehensive plans for 
most effective use of the water resources of entire river basins. 

We investigate and pass upon applications for preliminary per- 
mits and licenses for proposed non-Federal hydroelectric projects. 

Once we have issued permits and licenses, we administer them, 
making inspections to insure compliance with their provisions, col- 
lecting annual charges, and auditing the accounts of licensees to make 
certain that they are in accordance with the requirements of the law. 

Parts II and III of the Federal Power Act provide for the regu- 
lation of interstate commerce in electric power and for the gather- 
ing and analysis of data on the entire electric power industry. 

Under the mandate of the act, we prescribe and enforce a uniform 
system of accounts to insure the integrity of records required for 
regulatory purposes. 

We investigate and pass upon rates, certain security issues, depre- 
ciation practices, and other kinds of corporate action by electric 
power companies engaged in interstate commerce. 

We make studies of national and regional power requirements and 
supply and of the relationship between the two. We gather and 
analyze a substantial amount of basic data concerning the elec*ric 
power industry which are essential not only as a basis for our regu- 
latory functions but also as information which must be available to 
the Congress and others. 
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The Natural Gas Act provides for the regulation of natural-gas 
companies engaged in the transportation and sale of natural gas in 
interstate commerce. 

Under the terms of this act, the Commission is required, with re- 
spect to sales in interstate commerce: to regulate rates; to certificate 
facilities and service; to provide for and enforce a uniform system 
of accounts; and to perform certain other related functions. 

Our responsibility pertaining to Federal river development proj- 
ects is comprised of those functions we are required to perform under 
authority of several flood control and river and_ harbor acts, 
the Bonneville Act, and certain provisions of the Federal Power 
Act. 

Pursuant to statutory requirements, we participate in the devel- 
opment of Federal river basin plans in the development of project 
plans, and make formal reports on projects submitted by other 
agencies, 

We make cost allocations for certain Federal projects, and we pass 
upon rates for electric power generated at Federal projects. 

In performing the Ponction’s required of the Commission by law, 
we have endeavored to provide an organizational structure which 
is designed to furnish the most effective and efficient use of our staff. 

The Chairman, by operation of Reorganization Plan No. 9 of 1950, 
is responsible for the executive and administrative functions of the 
agency subject to the authority of the full Commission in matters 
of basic organization, staffing, program planning, policy on substan- 
tive matters, and the use of appropriated funds. 

The staff is organized into bureaus and offices under the general 
administrative and operational direction of an Executive Director. 
who reports to the Commission on substantive matters and to the 
Chairman on other matters. 

The Commission receives immediate assistance from the Offices of 
the Secretary, Hearing Examiners, and Special Assistants to the 
Commission. 

The office of the Secretary performs the duties normal to such an 
office, handling the agenda of Commission meetings, issuing orders 
adopted by the Commission, signing correspondence for the Commis- 
sion, and so forth. 

The Office of Hearing Examiners presides at public hearings and 
prepares intermediate decisions, subject to Commission review, on 
matters at issue. 

The Office of Special Assistants to the Commission drafts opinions 
and orders expressing the decisions of the Commission and of indi- 
vidual Commissioners. 

Two bureaus and two offices have the principal staff responsibility 
for the investigation, analysis, and processing of matters submitted 
to the Commission : 

The Bureau of Power, with five regional offices, has primary staff 
responsibility for the analysis and processing of applications for hy- 
droelectric project permits and licenses and for related activities. 

It also investigates and studies national and regional power supply 
and requirements and the means of interconnection and coordination 
of electric power systems. 

Finally, it participates with other Federal agencies in river- 
development plans submitted to the Commission for comment. 
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The Bureau of Rates and Gas Certificates has primary staff re- 
sponsibility for the analysis and processing of electric power and 
natural gas rate filings and for the investigation and analysis of 
rates which have been suspended or which ‘the Commission on its 
own motion has decided to investigate. 

The Bureau also analyzes and processes applications for certifi- 

rates of public convenience and necessity, applications to abandon 
service, and applications relating to exports and imports of natural 
gas. 

In all of its natural gas work the Bureau has responsibility for 
matters pertaining to both interstate pipeline companies and inde- 
pendent producers. 

The Office of the Chief Accountant formulates and administers 
accounting standards; performs the accounting work necessary to 
determination of initial costs, depreciation, and reserves of licensed 
hydroelectric projects; performs the statistical work of the staff on 
finances, typical rates, and so forth; and prepares rate of return 
studies and recommendations. 

The Office of the General Counsel advises the staff and the Com- 
mission concerning the legal adequacy and significance of applica- 
tions, petitions, an 1d proposed actions. And as legal counsel, it rep- 
resents the staff in hearings, and represents the Commission in court. 

The Office of Public Reference makes available information to the 
public and press, and administers the agency’s publications activity. 

The Office of Administration provides personnel, budget and fi- 
nance, management analysis, library, and general services. 

The Chief Engineer, who serves full-time as a member of the In- 
ternational Joint Commission, reports to the Commission at the same 
level as the head of a bureau or office. 

Among the problems now confronting the Commission the follow- 
ing might be noted for their particular import: ince : 

(1) A satisfactory formula for use in connection with the fixing 
of the rates at which natural gas is sold by producers must be 
evolved. 

(2) The Commission has authority to approve but not to fix the 
rates at which the Secretary of the Interior sells power generated at 
Federal projects such as Bonneville. Such lack of a comprehensive 
rate regulating authority thus poses additional problems in connection 
Ww an the consideration of such rates. 

The integration and coordination of power systems would in 
many instances be of great economic benefit to certain regions. But 
the Commission cannot compel such interconnections and has not been 
too successful in inducing the voluntary interconnections it deems 
advisable. 

(4) A problem which is most serious, but not within the power of 
this committee to solve, is that of getting and keeping adequate com- 
petent personnel to discharge, with reasonable promptness, the great 
volume of work the Commission has. 

Next we turn to legislative recommendations which is also on page 


17 of the annual report which was provided to the members of the 
committee. 
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Legislative recommendations: The Commission has recommended 
that the Federal Power and Natural Gas Acts be amended in the fol- 
lowing respects : 

To give the Commission control over the issuance of securities of 
natural gas companies. 

Commissioner Digby dissents from that recommendation, I might 
say. 

To give the Commission authority to compel the interconnection of 
both gas and electric facilities. 

To permit the voluntary interconnection of natural gas facilities on 
a permanent basis for emergency use, conferring a jurisdictional 
exemption. 

To give the Commission broad investigatory powers with respect 
to the natural gas industry similar to those it now has with respect to 
the electric industry. 

Persons importing or exporting natural gas from or into a State 
adjacent to the foreign country should be defined as “natural gas com- 
panies” and subjected to all the requirements of the Natural Gas Act. 

The Commission should be authorized to suspend rate schedules 
covering sales of natural gas for resale for industrial use only and to 
increase rates where necessary to prevent discrimination. 

Mandatory hearings are now required in connection with the issu- 
ance of certificates for abandonment of service or facilities. An op- 
portunity for hearing would appear to be sufficient. 

Commission shuold have authority to control the allocation of nat- 
ural gas where required for the natural defense or to safeguard the 
available supply. 

The Commission’s authority to grant temporary certificates should 
be enlarged to include any emergency situation. 

A certificate should be required for the construction of natural gus 
facilities by a person who will not become “a natural gas company,” 
but who has constructed the facility. 

The abandonment section of the Natural Gas Act should be made 
clear that it applies to service and to curtailment as well as abandon- 
ment of service. 

The section should also require Commission approval of the aliena- 
tion by a natural gas company of reserves which have constituted part 
of the bases for a certificate. 

The “service area” provision of section 7 (f) of the Natural Gas 
Act should be eliminated and the Commission authorized to provide 
rules permitting the enlargement of existing facilities without further 
certificate authority. 

The Commission should be authorized to prescribe safety regula- 
tions with respect to interstate gas facilities. 

With respect to the regulation of independent producers of natural 
gas (1) the certificate requirements should be eliminated; (2) the 
Commission should be authorized to use standards other than the 
traditional utility ratemaking principles; (3) to apply the same 
standards to pipeline producers and independent producers in pricing 
the gas; (4) the elimination of certain types of escalation clauses in 
producer contracts; and (5) the elimination of any requirement that 
the Commission consider the costs of or revenues from other products 
obtained in conjunction with production. 
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Commissioner Connole is in general agreement, I believe, with this 
recommendation concerning independent producers but would not 
favor any law which prohibited us from considering the cost of the 
independent producers. Is that correct? 

Mr. Connote. That is right, Mr. Chairman. 

Mr. KuyKenpa.u. The rate-changing procedures of the Power and 
Gas Acts should be made available to companies seeking to make 
unilateral changes in filed contracts. 

The Commissioners should “hold over” at expiration of their terms 
until their successors have qualified. 

The Commission should be authorized to exempt larger hydroelec- 
tric projects than now permitted from other licensing provisions of 
the Power Act. 

Commission approval should be required for the abandonment of 
electric facilities. 

The United States should be required to reimburse non-Federal 
interests for headwater benefits. 

Commissioner Connole does not concur in that recommendation. 

Licensees of hydroelectric projects should be given first. option to 
renew their licenses in cases where the United States has not re- 

captured. 

Improvements in the Niagara River should be made pursuant to a 
license issued under the Federal Power Act. 

That concludes my statement, Mr. Chairman. 

The Cuamman. Thank you, Mr. Kuykendall. 

I think we better set up a special committee to get to those jobs 
that you have and the recommendations that you have. It will keep 
one busy, particularly with these many noncontroversial problems 
that you have proposed. 

I suppose you would like to call to the attention of the members 
of the committee that your 1956 annual report is made available for 
“ach member. 

Mr. Kuykenpati. Yes; I would. Thank you, Mr. Chairman. I 
think there is a copy at each member’s place. 

I did mention that our legislative recommendations which I at- 
tempted to summarize appear on page 17 of this report and there- 
after. 

We have also supplied the members of the committee with a recent 
pipeline map of the country which may be of interest to them, show- 
ing the natural gas pipelines. 

The CuarrMan. My attention has been called to the fact that the 
recommendations in your 1956 Annual Report are identical with those 
of previous years except page 19, “Natural Gas Act Regulation of 
Independent Producers,” “Rate Changes Under Natural Gas Act and 
Federal Power Act.” 

And on pages 20 and 21, the last two items, “Federal Power Act 
Renewal of Hydroelectric Licenses,” and “Niagara Falls Develop- 
ment.” 

Would you state whether that would be an accurate statement / 

Mr. KuykeEnDALL. I believe so. 

The CuatrMan. I observe that you have charts which are available 
for each member, “Organizational and functional chart of the Federal 
Power Commission.” 
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This seems to be in graphic form. I wonder if it might be advisable 
to have it included in the record ? 

Mr. KvykeEnpDA... I believe it would. 

The Cuamman. Without objection it will be included. 

(The chart faces this page. ) 

Mr. Kuyxenpautu. Mr. Chairman, I believe I have observed a mis- 

take in our legislative recommendations for which I will have to take 
the responsibility. If anyone is responsible, I am. 

That is the next to the last one: 

Licensees of hydroelectric projects should be given first option to renew their 
licenses in eases where the United States has not recaptured. 

During the prior C soem the Commission did recommend support 
of such legislation. I do not believe that is included in our annual 
report as a recommendation this year. 

My own personal opinion now is that that recommendation is not 
necessary and that the Federal Power Act, if properly construed, now 
provides for what we recommend here. I think there is agreement 
among the other members of the Commission on that point. “I do not 
believe that need be in here. 

The Cuarrman. Does that mean to indicate that it had not been 
properly construed heretofore / 

Mr. KuykEenbauu. It has never been construed by the courts. 

The Cuairman. Properly or improperly ¢ 

Mr. KuykenpDau. Yes. 

Mr. Bennerr. When does the first recapture point take effect, after 
the expiration of the license? 

Mr. Kvykenparn. Yes, after the expiration of the licenses which 
cannot be for more than 50 years. The first licenses will expire, I 
believe, about 1970. 

Mr. Bennerr. About 1970? 

Mr. KuyKenpAatu. Yes. 

Mr. Bennett. So that would not be a problem ? 

Mr. Kuyxenpaut. No. But it is a matter of concern to many 
utilities whether their future financing will be influenced by a possi- 
bility, if there is any, of their not having a prior option to renew 
their licenses. 

As I construe the act they do have such a prior option now. I do 
not believe any more legislation is necessary. 

The Cuairman. I observe now that you have also a map of the 
major natural gas pipelines as of December 31, 1956. I think this 
should be available. 

If there is no objection this will be received for the information of 
the committee. 

(The map of the major natural gas pipelines was placed in the 
committee files. ) 

The Cnatrman. Mr. Williams, did you have a question? 

Mr. Wittiams. Mr. Chairman, I have a couple. Of course, every 
member of this committee could interrogate Mr. Kuykendall about 
individual legislative matters for hours. 

The chairman has asked us to keep this to general matters, to 
confine our questions to the general jurisdiction of the Federal Power 
Commission. I am sure we will get into other matters later. 

With regard to your recommendation on page 8, Mr. Kuykendall, 
the third recommendation on page 8, which says— 
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a certificate should be required for the construction of natural gas facilities by 
a person who will not become “a natural gas company” 

Could you give us an example of a case of this character? 

Mr. KuyKenpau. I believe Lcan. 1 think the situation arose prior 
to the time I was a member of the Commission. I do not believe it has 
since I have been. 

There was at least one case where one party built a pipeline— 
constructed it—but he was not the party that asked for the certificate 
of public convenience and necessity. He merely was the constructor. 
And he disposed of the pipeline to other parties. 

The line had been already built without any certificate from the 
Commission and the Commission had no opportunity to determine 
whether or not it was built properly and was in the public interest or 
convenience. 

The Commission was simply confronted with the problem of 
whether it should grant a certificate to the present owners of the line 
for its operation after it was built. 

The objective here is to require whomever is building it to apply 
to the Commission first. 

Mr. Wru1aMs. Do I understand that to mean if it is built for the 
transmission of natural gas? 

Mr. Kuyxenpatu. Yes. If that is the purpose of the construction. 

Mr. Witi1aMs. Could a pipeline be built which could be used for 
the transportation of natural gas, but also various other products, 
such as oil or water ? 

Mr. Kuykenpauu. Yes. <A natural-gas pipeline can carry other 
materials. The Little Inch and Big Inch, which were built during 
the war, carried oil products at first and they are now carrying 
natural gas 

Mr. Witu1ams. Under those circumstances, if a person were to 
build a pipeline with the idea of selling it or leasing it to some 
company engaged in the transporting of oil, or would be available to 
a natural-gas company, or might be available to a water company, 
you feel that the Commission should be given authority when it 
crosses a State line to require a certificate ? 

Mr. KuyKkenpauui. Well, if it definitely is being built with the idea 
of transporting natural gas in it, I think our recommendation would 
apply. 

If it is built really for the transportation of oil products, why I 
don’t think it should apply. Tf there were an unusual situation where 
the party wanted to change the use from oil products to natural gas 
we would not ask for authority to require certification from us just 
on the remote possibility that some day it might be used for trans- 
porting natural gas 

Mr. Wuu1ams. That is the distinction ? 

Mr. KuykKENDALL. Yes. 

Mr. Wit rAMs. One more question, Mr. Chairman. 

The Cuatrman. Before you leave that, will you yield? 

Mr. Wuu1ams. Yes. 

The Cuatrman. By natural-gas facilities do you mean in interstate 
commerce or do you mean any natural-gas facility ? 

Mr. Kuyxenpatt. We mean only the natural-gas facilities over 
which we would properly have jurisdiction, which are the facilities 
used to transport gas in interstate commerce. 
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The Cuarrman. You would not have in mind then any distribution 
system { 

Mr. KuyKenpaL1. No. 

The Cuamman. Or gathering facilities or processing facilities. 

Mr. Kvyxenpba.t. No, we are not trying to enlarge our jurisdiction. 

The CuarrmMan. Thank you. 

Mr. Wituiams. With respect to your recommendation on page 8, 
the last paragraph, regarding the regulation of independent producer 
of natural gas wherein you set forth several suggestions for changes in 
the law, r presume that this recommendation is predicated on the 
idea that Congress will not repeal the law enacted by the Supreme 
Court in the Phillips decision ? 

Mr. Kuykenpati. That is correct. We are talking now about a 
practical solution and not discussing at this time the merits of what 
the law should be. 

I personally am of the view, having had experience and knowledge 
of the history of the bill which the chairman of this committee offered 
during the prior Congress, that the practical solution to this problem 
lies somewhat along the line of the recommendations we have made 
and not by means of a complete exemption, which with deference to 
Mr. Rogers, I do not believe would meet the acceptance of the majority 
of the people in either House of Congress. 

Mr. Wriu1ams. We will get to that later. | Laughter. | 

Mr. KuyKkenpati. Maybe I got out on a limb there then. 

Mr. WituiaMms. I will yield the floor. 

The Cuarrman. I guess properly I should ask Mr. Rogers if he 
has any comment. 

Mr. Hale. 

Mr. Hate. Mr. Kuykendall, my State of Maine and the State of 
Vermont seem to be the only two in the Union which do not as yet 
have natural gas. 

Mr. Kouyrxennaty. As Republican Chairman of the Commission, I 
have been ribbed about that. 

Mr. Hare. One that has political implications. 

Mr. Kuyxkenpat. Actually, I believe there is natural gas in Port- 
land, Maine. 

Mr. Hare. Where does it come from? They were going to get 
some through but I didn’t think it had arrived. 

Mr. Kuyxennatu. The staff tells me there is none at all. There is 
none in either State; you are right. 

Mr. Harr. There is a plan for bringing it in from Massachusetts 
but it has not arrived ? 

Mr. Kuyxkenpaty. That has not materialized to the point where 1t 
has been formally presented to us. 

Mr. Harr. The other comment I want to make is that the map does 
not show Canada and Mexico. I think it would be very interesting to 
show how our pipelines tie into, particularly Canada. I do not know 
whether we go into Mexico at all. 

I wish you could have a map that shows the Canadian fields and the 
interconnecting pipelines. Would that be possible to do? 

Mr. Kuykenpatri. Well, I believe our staff could prepare such a 
map for you if you would not expect it to be absolutely precise. We 
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have no jurisdiction there, and so, consequently, are not thoroughly 
familiar with the oil and gas fields. 

Mr. Hate. Isn’t it true that the Canadian fields are quite important 
in the whole natural gas picture now ? 

Mr. KuyxKenpatu. Yes, it certainly is. We have authorized the 
importation of Canadian gas into the Pacific Northwest. And we 
now have pending another application to bring gas from the fields in 
Alberta into the Midwestern area. 

We have authorized the importation of gas into this country from 
Mexico. 

And we have also authorized several minor exports of gas from the 
United States to Mexico. 

The Cuatrman. Will you yield there? 

Mr. Hate. Yes. 

The Cuarrman. What is the status of this importation of gas from 
Mexico into the United States? Is it coming in or not? 

Mr. KuyKxenpnath. The construction of the facilities was authorized. 

Mr. Karuna. It has been authorized. 

The Cramman. It has been about 5 or 6 years. 

Mr. Katina. No, it has been within the last several months that the 
construction has been authorized. 

The CHamman. What happened to what was applied for 5 or 6 
years ago? 

Mr. Katia. I do not recall any that was approved 5 or 6 years 
ago. Importation, you are talking about? 

The CHamMan. Yes. 

Mr. Karurna. We have not approved—one was denied 5 or 6 years 
ago. 

The CHarrMan. It was denied? 

Mr. Karuna. Yes, that is right. 

The Cuatrman. I see. 

Mr. Harr. At this particular moment is any gas coming from 
Mexico into the United States ¢ 

Mr. Kuyxenpatt. Yes, Mr. Hale. 

Mr. Hauer. Is any American gas going into Mexico? 

Mr. KuyKenba.u. Yes. 

Mr. Hate. If you want to convey a complete picture of the pipeline 
situation, certainly it would be interesting to have Mexico and 
Canada shown. 

The Cuarrman. Mr. Kuykendall, could you supply the record of 
the committee with such information as you may have or can get on 
this? 

Mr. Kuykenpa.L. I will be very happy to ask the statf to try to 
add to this map. 
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(The map, when supplied, will be placed in the committee files. 
Other statistics supplied by Mr. Kuykendall follow:) 


Imports from Mezico 





Number and importer 


1. Lopeno Gas Co__-_----.----- 
2. Texas Eastern Transmission 
Corp. 


Number and importer 


3. Montana Power Co 


4. Pacific Northwest Pipe Line Co 


5. Midwestern 


Co. 
6. Northern Natural Gas Co 


Gas Transmission 


Number and exporter 


United Gas Corp 


& El] Paso Natural Gas Co 
Texas Gas Utilities C« 
10. Border Pipeline Co 


11. Southern Union Gas Co 
12. Reynosa Pipe Line C« 


13. Rio Grande Valley Gas Co 





AUTHORIZED 
mPa aeeihigpadiendeanad re 
Seller | Annua Jvolume, Volume 
Me.f. year j; limitation 
Petroleos Mexicanos. - -_- | Minor___..._---| 
do__. ao Notcommenced.| 200,000 M 
| e f. per 
| | day. 
Imports from Canada 
AUTHORIZED 
Seller Annual volume, | Volume 


Canadian-Montana Pipe Line Co 


Westcoast Transmission Co., Ltd 


PROPOSED 


Trans-Canada Pipe Lines, Ltd 


do. 


Exports to Mezico 


AUTHORIZED 


Purchaser 


Compania de 
redo. 

Greene Cananca Copper 

La Consolida Compania Nacional 
de Gas, S. A 

American Smelting & Refining Co 


Neuvo La- 


Gas de 


Jaurez Gas C« 

Gas Industrial de 
S. A. 

Gas de Matamoras, 8. A 


Monterrey, 


M ec. f. year 


7,123,447 (1955) -_ - 


Proposed to 
commence 
1957. 


200,000 M c.f. 


....do 


Annual volume, 
M e. f. year 


914,256 


3,575,891 (1955 
732,911 (1954) 


4,162,668 (1956) 


561,496 (1955) 
8,670,125 


0 


| 
| 


| 


| 


limitation 


20,000,000 
(annual). 

303,462 
(daily). 


| Per day. 


Do. 


Volume limi- 
tation 


None. 


None, 
None, 


14,000 M «. f 
per day. 
None. 

50,000 M c. f. 
per day. 
4,800 M c. f 
per day. 
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Exports to Canada 
AUTHORIZED 


Number and exporter Purehaser Annual volume, | Volume limi- 
M ¢. f. year tation M ec. f. 


14. Iroquois Gas Corp Provincial Gas Co., Ltd i 179,045 (1955) ___| None. 
15. Panhandle Eastern Pipeline Co_| Union Gas Company of Canada__| 5,499,019 (1955) 21,000,000 
| (annual). 
16. Tennessee Gas Transmission Co.| Niagara Gas Transmission, Ltd | 5,784,415 (1955). _| 22,600,000 
| (annual). 
17. Treasure State Pipe Line Co Coutts Gas Co as | 53,829 (1956) -| 120,000 
’ | | (annual 
18. Pacific Northwest Pipe Line Co_| Inland Natural Gas Co., Ltd Not commended | 12,600 per 
R | | day 
19. Westcoast Transmission Co., Ltd_.| Commenced late | 32,000 per 
1956. | day.! 
PROPOSED 
20. Tennessee Gas Transmission Co_| Trans-Canada Pipe Lines, Ltd Up to 46,000 M ec. f. per day until 
Trans-Canada builds to Mon- 


treal. 
1 Deliveries to be made only until Westcoast’s pipeline is in operation. 


Mr. Hare. Are we getting more gas out of Mexico than we send 
to Mexico or vice versa ? 

Mr. Kuykenpat. | believe this importation we are getting is 
quite a bit more than we are sending there. 

Mr. Karuna, There will be substantially more than we are sending 
out. 

The Carman. I think you better state your name for the record. 

Mr. KuykenbaL. | gave it to the reporter. 

Mr. Katiina. I am Mr. Kallina. As yet there is no gas being 
imported but the volume to be imported will be substantially more 
than that which we are exporting. 

The volume exported is small and goes to towns adjacent to the 
border on the other side of the river. 

Mr. Hare. When the pipeline is completed, we will be getting more 
gas from Mexico than Mexico gets from us. 

Mr. Kaira. I feel that is correct. 

Mr. Hare. Would you answer the same question as to Canada? 

Mr. Kanrina. We are exporting very little to Canada. And the 
same thing would prevail there—when importations, which have 
already been authorized and if those which are pending are authorized, 
we will be importing far in excess of what we are exporting. 

Mr. Hare. We will be importing a great deal from Canada. 

Mr. Karina. We will be importing a great deal. 

Mr. Hater. From both Canada and Mexico. 

Mr. Katrina. That is what the evidence shows now. 

The Cuarrman. Mr. Moulder. 

Mr. Movutper. I have no questions. 

The CHatrMan. Mr. Bennett. 

Mr. Bennerr. Mr. Kuykendall, as I understand it, the Commission 
under existing laws has no authority whatsoever to direct a pipeline 
company to serve or furnish gas to a particular area of the country 
even though it is demonstrated that the particular papeline company 
has adequate supplies of the gas to furnish. Is that true? 
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Mr. Kvuykenpa.u. No, I don’t believe that is. I will ask Mr. 
Gatchell. 

Mr. Garcue.y. I do not believe there is any present authority. We 
cannot require the enlargement of the facilities of a natural gas com- 
pany subject to the act but where a company is serving along a line 
and a customer wants to attach, we can require the company to serve 
that customer if the facilities are adequate and the supply is, and a 
finding in the public interest to do so. 

Does that answer your question / 

Mr. Bennetr. No, it does not. I got the impression—we had quite 
a lengthy discussion that the Commission felt, not only the Chairman 
but members of the staff who were present, that the Commission did 
not have authority to require a pipeline company to extend its line, 

Mr. Garcue yt. It does not. 

Mr. Bennerr. Into an area which is not now being served even 
though it could be established that their supplies were adequate to 
make the extension and there was an economic need for the gas in the 
area. 

Mr. Garcueti. You have correctly stated my understanding of the 
law. 

Mr. Bennetr. Well now, in your opinion, Mr. Chairman, should 
not the Commission have some authority, to require a pipeline com- 
pany which has adequate supplies of gas, to extend its service—to 
extend its line into an area not presently being served but which has 
demonstrated the economic need for it. 

Mr. Kvyxenpau. Mr. Bennett, I certainly would not object to such 
alaw. I think the situation will be unusual where we find that a pipe- 
line company has an excessive amount of gas, in any great quantity. 

And so in order to have the factual situation which you recited, 
which you probably would have to have, in order to require the ex- 
tension, you probably will have a law which could not be applied 
very often. 

Mr. Bennett. I am speaking generally now. In our territory in 
northern Michigan we have a great demand for this fuel. We have 
at least one pipeline company that is within striking distance of 100 
to 150 miles of our area. 

But we sit there year after year and wait, until the pipeline com- 
pany gets ready to extend this fuel which we are ready to buy. 

There is tremendous industrial expansion up there, not only of 
industry but people generally want this gas. 

The pipeline company sits there within a short distance, with ade- 
quate supplies, in the face of this economic need which they know is 
there, and procrastinate, and neither the Commission nor anyone else 
has any authority to make them move. 

That is the particular instance. That is the situation we are in 
today. 

Mr. Kvuykenpauy. By and large I think the gas pipeline com- 
panies are very interested in new markets. If they find a new mar- 
ket, after study has indicated that it would be profitable, there will be 
a line going in there. That is indicated by these lines on this map. 

Mr. Bennerr. Mr. Chairman, I beg to disagree. I do not think 
that is necessarily true. It is a matter of timing. Maybe the pipeline 
company may project its plans 10 or 20 years into the future. 
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But some day we will get gas up to this territory, surely. But the 
failure of the pipeline company which has adequate supplies, to go 
up into that area, is doing great damage, great economic damage to 
the industrial dev elopment. of our terr itory. 

It seems to me that Congress ought to give the Commission author- 
ity to go into a situation of that kind and give them authoriy to re- 
quire the pipeline to go in. 

I waa think something like a pipeline company, REA, might in- 
duce some of these companies to give more consideration. 

I remember back when the power companies were not going out 
into the rural communities—said it was not economical. There came 
into existence REA to extend that service to rural areas. 

That is all, Mr. Chairman. 

I suggested that I might introduce legislation to esetablish an REA 
for the “pipeline companies in order to get service in areas of the 
country where these companies refuse to go out and give it. 

The Cuarrman. That should go to the Committee on Agriculture. 

Mr. Rogers. 

Mr. Rocers. Thank you, Mr, Chairman. 

Mr. Kuykendall, I notice on page 7 of your statement one of your 
recommendations is to give the Commission broad investigatory pow- 
ers with respect to natural-gas industries similar to those it now has 
with respect to electric industry. 

May I inquire if by that you mean that your investigatory powers in- 
sofar as the gas industry is concerned be wider than your jurisdiction ? 

Mr. Kuykenpauu. Yes. I think that is what the recommendation 
amounts to. 

Mr. Rogers. You would want the power to move in to determine the 
gas reserves, to check into the future needs, demands, and so forth. 

Mr. KuyKkenpau. Yes: that was the purpose of the recommenda- 
tion. Of course, in the Phillips case, why our jurisdiction was en- 
larger and obviously our investigatory powers were enlarged. 

Mr. Rocers. But in your other recommendations, we will say, on 
page 8, and I believe you said to the chairman, or to Mr. Williams, that 
you were not for expansion of jur isdiction, but would like your inves- 
tigatory powers to be wider than your jurisdiction. ' 

‘Mr. KuyKenpaun. That is right ; to get the background information 
so that you can regulate more intelligently. 

Mr. Rogers. Now, on page 8, Mr. Kuykendall—now, actually, those 
recommendations that you have made there, I believe are five in num- 
ber, really come down to the proposition that you feel that the base to 
be used insofar as concerns price fixing on gas, is the fair price of the 
gas, rather than to be confined to the utility base. 

Mr. KuykKenpa.u. Yes; that is my view. 

Mr. Rocers. To get away from the utility base ? 

Mr. KuykenbALL. Yes. 

Mr. Rocers. And I think substantial evidence to support that. posi- 
tion, although we won't go into that now, is on hand. 

I notice in your annual report on page 19, you have used a little 
different language there than you have in your statement. 

I notice on page 8 of your statement, bottom of the page there, there 
in parentheses, you say to apply the same standards to pipeline pro- 
ducers and independent producers in pricing gas. 
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Can I assume, Mr. Kuykendall, that you have in mind there the 
escalation and the favored-nation clauses ? 

Mr. KuyKenpay. We have in mind the situation where a pipeline 
company is also a producer of natural gas, and puts that gas in its own 
lines, and transports it and sells it, perhaps toa distributing company. 

The question arises as to what should be deemed the cost of that gas 
or the expense of that gas to the pipeline when it produces it rather 
than buys it from another party. 

If produce rs—independent producers—are regulated on market or 
commodity value principles, we recommend that the pipeline com- 
pany that produces gas, have the same treatment. 

Mr. Rogers. in that same category, Mr. Kuykendall, we have many 
small independent producers that are producing gas ‘ander contract 
that are pretty old and pretty unfair insofar as price is concerned, 
when conipared to reasonable value of the product—do you have in 
mind those particular contracts, too, in working out a fair field price 
or a reasonable price for the product ‘ 

Mr. Kuyxenpatt. I personally did not have that in mind in our 
legislative recommendations which appear in our annual report and 
which we have attempted to paraphrase here. 

I am aware of that problem. That isn’t covered as I would read 
our report and as I understand it. 

Mr. Rocers. Of course, that is one thing that concerned me, Mr. 
Kuykendall, because both in your annual report and in your state- 
ment here, and in the general hearings that we had on the Harris- 
Fulbright bill, one of the primary things that always came up was 
the proposition of wanting to do away “with escalation clauses and 
favored-nation clauses in the contracts. 

That had to do with an existing contract and terms of an existing 
contract. 

If it was fair to do away with those, don’t you think that the 
Federal Power Commission would be willing to recommend that 
those contracts calling for a price that was too low to be fair to the 

yroducer ought also “to be within the jurisdiction of the Federal 
ower Commission to change? 

Mr. Kuykenpatu. Mr. Rogers, I really think maybe you are getting 
beyond the scope that the chairman has defined for this hearing which 
was to be a general inquiry. 

I will say this, I do not want to tell you now what I will testify to 
if there was further hearings on legislation similar to the type and 
kind of the Harris bill. 

I do know this, that there are a great many producers that have 
old contracts, fixed-price contracts, where the price is very low and 
I think there is merit in your contention that they who have ex- 
tremely low prices deserve consideration as well as those who may be 
found to have extremely high yrices, 

Mr. Rogers. Well, Mr. Chairman, just 1 minute. I certainly don’t 
want to violate the confines of the questioning as outlined by the 
chairman. I was not here, but I thought I understood it had to do 
with the jurisdiction. 

Now, as I understand it, the Federal Power Commission does want 
and recommends that they have jurisdiction to strike out escalation 
and favored-nation clauses in these contracts. That would simply— 
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actually be to the benefit of the pipeline companies and to the dis- 
tributing companies over which you presently have no jurisdiction, 
would it not? 

Mr. KuyKenpau. Well, it would benefit them and benefit con- 
sumers, I think. 

Mr. Roaers. Of course that is a question I am coming to in just a 
minute. But the thing I am thinking about now is this: If we are on 
a jurisdictional point, and I understood you and I differ on whether 
or not the producer ought to be subject to the power of the Federal 
Power Commission. 

To clarify that for the record, I introduced a bill that separated the 
producer from the interstate commerce jurisdiction and of course I 
still think that is a good bill, but that is beside the point. 

You don’t want to give up that jurisdiction of those producers that 
are putting that gas in those lines. 

Now, if you want jurisdictions to strike out the favored nation and 
escalation clauses, don’t you think that it would be equally fair that 
you should also want jurisdiction to have control over the price of the 
contract so that you could strike out some of the low prices contained 
in those old contracts. 

Mr. Kuykenbatu. Well, Mr. Rogers, I think certainly that govern- 
mental regulation should not exist only to bring down prices. It 
should be for the purpose of being fair with everyone who is regu- 
lated. I cannot argue with the proposition that those people who have 
fixed-price contracts which are exceedingly low should, as a matter of 
morals, have as fair treatment as those who have excessive prices 
which are reduced, but whose prices still remain above the prices of 
the one who had the fixed-price contract. 

Mr. Rogers. If the Congress saw fit to vest that sort of jurisdiction 
in you, you would have no objection to it, would you, a Kuykendall ? 

Mr. KuyKenpa.t. I personally would not object; 1 

Bear in mind that on some of these questions I speak only for my- 
self because I have not consulted with the other members of the Com- 
mission. But I personally would not object to that jurisdiction being 
vested in us, and I can see the morality of your proposition. 

Mr. Rogers. And actually unless you do that, what the situation is 
developing into is that the producer, because he is in interstate com- 
merce, although he is relieved from the certificate requirement as you 
point out, he cannot stop serving gas to that pipeline under his con- 
tracts if you strike out the esc: alation cl: auses, can he ? 

Mr. Kuyxenpaty. Well, we are getting into a legal question. I] 
think he is entitled to his due process and protection of the Constitt- 
tion in that regard. If we strike out those escalation clauses, I think 
we still have a duty to fix the fair rate, and that would probab ly 
have to be done simultaneously with striking out the clauses. 

Mr. Rocrrs. When you say “fair rate” you have reference to 
fair field price, do you not, Mr. Kuykendall ? 

Mr. Kuykenpbatu. Commodity price. 

Mr. Rocers. 1 don’t want any misunderstanding about this. The 
price of gas in one field would not be the same as it might be in 
another. 

Mr. Kuykenpaun. That is true. 

Mr. Rogers. One or two other questions and I will quit. 
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What we have in the situation at the present time is simply this: 
Insofar as interstate commerce is concerned, if you sell gas to an 
interstate pipeline you get yourself into interstate commerce, «lo 
you not ¢ 

Mr. Kuyxenpaui. That is what the Supreme Court has said. 

Mr. Rogers. But if you buy gas from an interstate pipeline, you 
are not in interstate commerce, are you / 

Mr. Kuyxenpau. The answer to that question is “Yes” and “No,” 
depending on what you do with the gas. 

Mr. Rogers. Let’s say, purchase it for resale. 

Mr. Kuyxenpaut. Yes; you are still in interstate commerce, | 
think. 

Mr. Rocers. But you are not subject to regulations, insofar as rates 
are concerned. 

Mr. KuyKenpati. No; you would not be subject to Federal regu- 
lation of sales for consumption. 

Mr. Rocers. Now, would you be willing if the independent pro- 
ducers were required to stay under the Federal Power Commission, 
would you be willing to subscribe to the proposition of extending 
your jurisdiction to including the distributing companies ? 

Mr. Kuykenpat. I don’t think that is a question of what I would 
be willing to do. I think that is a question of constitutional law, 
and I believe the law is pretty well settled, Mr. Rogers, that the loca] 
distribution and sale of gas is a State matter and not a Federal matter. 

Mr. Rocers. Well, Mr. Kuykendall, several years ago I would have 
agreed with you, but I have determined now that the constitution- 
ality or nonconstitutionality is something that depends on who is on 
the Supreme Court at the time the matter comes up. 

Mr. Kuyxenpatu. Assuming it is not a constitutional question, and 
you simply want my opinion on it—— 

Mr. Rocers. Yes. 

Mr. Kuyxenpaui. My opinion is that I, a member of—and 
Chairman of—the Federal Power Commission, sido not want jurisdic- 
tion over the local distribution and sale of gas. 

Mr. Rogers. Well, that is fair but you do want it over the inde- 
pendent producers, you think it ought to be over them. 

Mr. Kuyxenpacv. It is not a question of what I want but a ques- 
tion of what would appear to be wise under all the circumstances. 

Under by philosophy, I, like yourself, Mr. Rogers, think it we have 
a free market with plenty of competition we will get the best results. 
There is some question whether there is the adequate competition in 
all areas among all producers. I would be unable to predict what 
would happen to producers’ prices with no control at all, and I think 
it is wiser to settle for regulation along the lines we have heard 
recommended here. 

Mr. Rocers. Did someone want to ask a question? I believe that 
will be all. I have a lot more questions but I won’t ask them now. 

The CHarrman. Mr. Beamer. 

Mr. Beamer. Mr. Chairman, I think the members this morning 
have been observing the rule that we do not want to interrogate the 
witness too long, for two reasons: First of all, this is an informative 





meeting; and secondly, we would like to give others an opportunity to 
ask questions. 
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1 have here a half hour of questions I would like to ask. I think 
they are very important, but I will try to confine them. 
No. 1: You have given your legislative recommendation on page 


7: 


To give the Commission control over the issuance of securities of natural 
gas companies. 

You are probably aware of the fact that under the authority of this 
committee, we also have the Securities and Exchange Commission. 

Sitting on the Finance Subcommittee of that group, I am wonder- 
ing whether that would be in conflict with the authority that is vested 
in the SEC. 

Mr. Kuykenpatu. No, Mr. Beamer. We don’t want any jurisdic- 
tion that would overlap that of the SEC, and I might say now that 
you have read that recommendation to me, it should have said “nat- 
ural-gas pipeline companies. 

We now have jurisdiction over independent producers and we are 
not recommending that we have jurisdiction over the issuance of the 
securities by the independent producers. 

Mr. Beamer. Only the pipeline companies ? 

Mr. KuyKenpatt. Only the pipeline companies, and our jurisdic- 
tion would be similar to what it is over the electric companies, where, 
if the SEC has jurisdiction over them, then we do not. We do not 
overlap there. 

Mr. Beamer. On page 71 of the annual report, and I am sorry that 
I haven’t had an opportunity to read it thoroughly, but on the top of 
that page, you have said: 

The Natural Gas Act, unlike the Federal Power Act which contains a pro- 
vision directing the Commission to secure information on all electric utilities 
without regard to jurisdictional status, limits the reporting requirements to 
natural gas companies under the Commission’s regulatory jurisdiction. 

Are you referring there again to the pipelines, or just to the natural- 
gas producers ¢ 

Are you not able to get all the information that is needed to 
determine the value of the corporation, the securities or the offers 
they might have under the present act ¢ 

Mr. Kuykenpatu. Mr. Beamer, I lost track of your second recom- 
mendation you referred to. The first you referred to was on page 7; 
and which is the next one you just read ¢ 7 

Mr. Beamer. Seventy-one in the annual report. I was wondering 
where the great difference was in your regulatory authority, as be- 
tween the electric utilities and natural gas. 

Mr. KuyKenpatu. The great difference in this field is that in the 
electric industry the Fede ral Power Commission is the headquarters 
for statistics. We obtain and develop all the important statistics, 
virtually all that are gathered in the country, and they are most 
useful for us and for everybody in the electric utility industry, and 
for customers of theirs and the public at large. 

Pretty much all the gathering of that information is centered in 
us and we believe that it has worked out as well as any plan could 
have—to have us do that work. It has been most constructive work. 

Mr. Beamer. That is the electric utilities. 

Mr. Kuykenpaty. On the electric utilities. 

Mr. Beamer. Is that not. possible in the natural gas industry ? 
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Mr. KuyKkenpa.t. I think that it is largely possible; yes. I recog- 
nize that with all these thousands of producers that we have a differ- 
ent problem. 

Mr. Beamer. Do you have any authority or have you recommended 
anything at all in regard to the issuance of securities of electric 
utilities ? 

Mr. Kuyxenpatu. We have that authority now. 

Mr. Beamer. You have? 

Mr. KuyKenpba.. Yes. 

Mr. Beamer. Before it goes to the SEC? 

Mr. KuyKxenbauu. No. As I say, our authority there does not over- 
lap with the SEC nor does it overlap with the States who have the 
authority. 

Mr. Beamer. I was trying to get information. I must confess 
that I am not familiar with it, and that is the reason I was trying to 
learn. 

I am wondering whether or not your agency wants to be involved 
with the issuance of securities, or the recommendation for issuance 
of securities? Is that what you are trying to imply in this recom- 
mendation on page 7 of your statement ? 

Mr. Kuykenpati. We are not concerned with the registration of 
securities. We don’t want to get into that. The SEC is the agency 
to handle that. Our interest is in approving or disapproving the 
issuance of common stock, borrowing of money and issuance of pre- 

ferred stock, short-term loan and debentures and long-term bonds— 
the financial structure of these pipeline companies. 

Mr. Bennett. Will the gentleman yield ? 

Mr. Beamer. Yes, I yield. 

Mr. Bennerr. Does the Commission have authority to control the 
financing of a private electric utility ? 

Mr. KuyKenpbatu. Yes. 

Mr. Bennerr. All of them? 

Mr. Kuyxenpatu. Not all of them, but those that are not con- 
trolled by State agencies or by the SEC. 

Mr. Bennett. When does your jurisdiction attach, when they are 
engaged in interstate transmission of power / 

Mr. Kuyxenpatu. Yes. Those that are electric public utilities, as 
defined in the Federal Power Act and whose securities are not regu- 
lated by a State commission or by the Securities and Exchange Com- 
mission ; I believe that is the correct summary. 

Is that right, Mr. Gatchell ? 

Mr. Garcueti. Yes; the “Truth and Security Act” has one purpose 
of the SEC under the Holding Company Act of 1935 the Securities 
and Exchange Commission regulate those operating in electric inter- 
state utilities which would be subject to the Federal Power Commis- 
sion regulation and their financing. They regulate them as subsid- 
iaries of holding companies or as holding companies themselves, 
where they are not subject to SEC regulation i in that respect, that is 
with reference to the capital structure and so forth, the Federal Power 
Commission has jurisdiction under part II of the Federal Power Act. 

Mr. Bennerr. And you want to extend that to pipeline companies ? 

Mr. Kuykenpbatu. Yes, sir. 

Mr. Beamer. I would like to ask a question. 
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In your annual report you have indicated that certain statistics 
through 1955, perhaps you ‘do not have them complete for 1956, but I 
am curious to know—in 1955 you reported that natural gas produc ers 
expanded their investment to the total of approximately $ $570 million. 
Do you have figures showing what they have done in expansion of 
natural gas production, exploration, the production of more gas in 
1956? 

Mr. KuyKenpbatu. Those facilities I believe you are referring to are 
pipeline facilities and not producer facilities. 

Mr. Beamer. They are pipeline facilities ? 

Mr. KuyKkenDat. Yes. 

Mr. Beamer. Reading at the bottom of page 70: 

During 1955 the natural gas companies reporting to the Commission added 
about $570 million to their investment in gas plants while revenues— 
and I read that to be produced—— 

Mr. Kuyxenpat. That is just pipeline companies. 

Mr. Beamer. Are you using the words “natural gas companies” 
as being synonomous with pipeline companies / 

Mr. KuyKenpatu. I am afraid we did there; we should not have 
done it. 

Mr. Beamer. The same thing happened in your recommendation. 

Mr. Kuykenpnaun. That’s right. 

Mr. Beamer. Do you have any information as to what is happening 
in the production of natural gas in 1956 in comparison with 1955? 
I am more interested in that point. 

Mr. KuyKenpatn. We: don’t compile that information. The best 
source of information is the American Gas Association. 

Mr. Beamer. You have no information on that at all? 

Mr. Kuykenpauu. No, we do not compile it. 

Mr. Beamer. No information as to the amount of exploration or 
increased exploration ¢ 

Mr. Kuykenpatu. No, we do not. 

Mr. Beamer. Do you have any information on the known reserves 
in 1956 compared with 1955, or natural gas? 

Mr. KuyKxenpauu. No, we do not have that ourselves. 

Mr. Beamer. Do you have any records from the various State and 
regulatory boards in regard to any increase or decrease in the rate 
for gas charged to consumers in 1955 and 1956? 

Mr. Kuykenpatt. I don’t think we have a formal compilation of 
that. We do have some knowledge that we have obtained from var- 
lous cases where we were responsible for it. 

Mr. Beamer. Pardon me, Mr. Kuykendall. The reason I am ask- 
ing these questions is because the issue was presented to us that— 
there was some talk about the increased cost to consumers which we 
wanted to refute, which we knew to be untrue and we knew was 
propaganda. 

Now, for example, in my home State last year, in one instance 
there was a request made for an increase of $923,000 in gas rates to 
the consumers, and that was even after the bill was vetoed. It was 
not passed, so I am wondering—I think it is vital that some agency, 


if it is not your group, should make it possible that we have informa 
tion to know what has ha ppened. 
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Mr. KuyKenpba.t. I think that the Federal Power Commission and 
the American Gas Association are the two sources who, if anyone 
could supply you with any information you want, could do so. If 
you want to inquire of us as to any partic ular facts, we will give it to 
you if we have it, and if we do not have it, we will tell you where it 

san be gotten, if it can be obtained. 

Mr. Beamer. I receive accounts from various sources where the 
natural-gas companies under strict State supervision had made re- 
quest to the various State regulatory bodies for increases. I don’t 
remember the figure now but I think Tennessee had a million and a 
quarter in one particular area, our State, as I repeat, had 923,000 in 
one particular area, in the southern part of the State, and that re- 
quests were coming to the Public Service Commissions or regulatory 
bodies for increases. 

Now, if something could be obtained to protect the consumer, is it 
more exploration, is it more construction of known reserves, increased 
pipelines? ‘That is not to be answered today, I am quite sure. 

One last Pe if I may: The interstate oil compact you have 
referred to, [ am very much interested in knowing—is there anything 
that needs to be done to improve their working ability, do they seem 
to be progressing satisfactorily ? 

Mr. KuyKenpatu. Well, so far as we know from what information 
is provided, or what relations we have with them. I think the full 
answer to that may come from the Attorney General who was specifi- 
cally authorized by the prior Congress to investigate the Interstate 
Oil Compact Commission. 

Mr. Beamer. Thank you very much, Mr. Kuykendall. I want to 
compliment you on your excellent presentation. 

Mr. KuyKxenpatt. Thank you, Mr. Beamer. 

The Cuamman. Mr. Flynt. 

Mr. Fiynt. No questions. 

The Cuarrman. Who is next—Mr. Avery ? 

Mr. Avery. Mr. Chairman, I would like first to make this observa- 
tion to several of my colleagues that feel that they have been unfor- 
tunate in living in a State that did not produce natural gas. Even 
though you live in a State that does produce natural gas, it does not 
solve all your problems. I would like to state particularly to the 
gnetleman from Michigan—you note that the map shows the pipeline 
runs out of Kansas to your State, but our State institutions must be 
equipped for standby fuel, so we can supply your consumers with 
their needs in cold weather. Just because you don’t have as much 
as you want, does not mean everybody else has as much as they want 
either. 

Mr. Bennett. Will the gentleman yield ? 

Mr. Avery. Yes. 

Mr. Bennett. That is not the point I am raising. I am raising the 
point where a pipeline company, at the end of its line, the terminal, 
has sufficient gas available to extend its facilities into an area not 
presently served, that the Commission ought to have authority to 
require them to do so. I am not saying where the supply is inade- 
quate that that should be the case, but “where the supply is plainly 
adequate and the need can be established, that somebody ought to 
have some jurisdiction over these people. 
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They have little consideration—in our area particularly, of the 
actual needs for an expanding industrial area, and because nobody 
is up there and competing with them, they do not have any interest 
in getting in there—and are taking their own sweet time. 

Mr. Avery. I would like to direct two short questions to Mr. 
Kuykendall. 

From your testimony from this map, I receive the impression 
that you ‘have no jurisdiction over pipelines carrying crude oil. 

Mr. Kuykenpatt. That is correct; we do not have any such juris- 
diction. 

Mr. Avery. Under the law, that comes under the Interstate Com- 
merce Commission, does it not ? 

Mr. KuyKkenpatu. That is true. 

Mr. Avery. For our own information, what is the distinction, why 
does the Power Commission have jurisdiction over the natural-gas 
pipelines, and a pipeline running practically or essentially between 
two terminal points carrying crude oil, or maybe both, would be un- 
ac the Interstate Commerce Commission? Is there a historical 

eason for that? 

"ie Kuykenpaty. Well, I think I could surmise how Congress 
happened to do that. I imagine that when Congress decided it was 
proper to regulate the oil products line, it felt that the job being 
he well there was primarily one of transportation. When the oll 
products reach the end of the line, pec! can be stored and distributed 
much more easily than natural gas ec Natural gas, by its nature, 
requires a public utility to dintetbute: it and has more of the charac- 
teristics of a public utility than a simple transportation operation. 

Mr. Avery. Well, there would be this distinction, too, would there 
not, Mr. Kuykendall, relative to what you said, that natural gas 
products are ready for consumption when they come out of the pipe- 
line, whereas crude oil would have to go through a refining process 
before it would be a marketable product. 

Mr. KuyKenpatu. Certainly crude oil would be. I understand 
that. some oil products are transported through pipelines that are 
ready for certain uses, at least, when it is taken out. 

Mr. Avery. In a different field then, on the first page of your re- 
port, I read where you say, among the functions of the Power Com- 
mission, “The conduct of certain surveys of the entire electric power 
industry.” I presume that survey would be as to the adequacy of 
potential electric power production in certain given areas. 

Mr. Kuykenpatu. Yes, and market studies to determine or esti- 
mate future requirements also. 

Mr. Avery. Well, will it be within the purview of this discussion 
this morning to ask if you have any comment, generally speaking, on 
our electric power output potential in view of our demands? We 
have read some and heard some rather vociferous statements about 
certain areas in the country where there is a critical shortage pos- 
sibly to occur in the next few years. Have you found that to be so 
in your study? 

Mr. KuyKenpatu. I might ask Mr. Adams, Chief of our Bureau of 
Power, to comment on that question for you, Mr. Avery. 

Mr. Apams. As I understand your question, you wished to know 
whether our studies indicate that there is a shortage of power in any 
part of the country. 
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Mr. Avery. Or a serious potential shortage. 

Mr, Apams. No, sir, I don’t believe we could say that in any part of 
the country, according to the information that we have, there is either 
now or potentially a serious shortage. 

The Northwest has what you might say is the tightest power supply 
situation in the country today, and for some years both in the North- 
west and Southeast, due partly to water supply conditions, the power 
supply has, at time, been quite critical; but based on the information 
we have, looking several years ahead, both of those areas seem to have 
an adequate supply in the picture today. 

Mr. Avery. Either the supply that is obtainable for present facili- 
ties or certain commitments that have been made for additional facili- 
ties appear, to the Commission, to be substantial for any anticipated 
need ¢ 

Mr. Apams. That is right, both the facilities now under construc- 
tion and those planned for the future, several years ahead. 

Mr. Avery. I have one other question, and I don’t know how to 
state it, whether I can intelligently state it or not. 

Have you made any studies on the impact of nuclear reactors to the 
power industry ¢ 

That question opens up a good many facets. As I see it, it is hard 
to state so that you can give a concise answer, and a brief answer to it, 
but—have you any comment to make on that? 

Mr. Apams. We have made studies generally of the power industry 
supply from all standpoints; that is, both hydroelectric plants and fuel 
plants, and within the so-called fuel-plant category would come the 
nuclear reactor plant. Based on such studies as we have made and 
such information as we have available, it is my view that nuclear 
powerplants will not have a material impact upon the Nation’s power 
supply for many years to come. 

You probably have read of estimates ranging from 10 years to 20 
years in the future before nuclear powerplants would have a signifi- 
cant effect on the total power supply in terms of total kilowatts. The 
total capacity in such plants may seem large 10 or 15 years from now, 
but our power supply is growing at such a rapid rate that the portion 
of the Nation’s total power supply represented by nuclear reactors will 
still be quite small even 10 or 15 years from now. We will have to con- 
tinue to supply the demands from other sources until nuclear reactors 
have been developed to the point where they can economically compete 
with conventional sources. 

Mr. Avery. We have just one plant that is in production at this 
time, have we not ? 

Mr. Apvams. The Argonne Laboratory recently brought into pro- 
duction a 5,000-kilowatt reactor plant. There is now under construc- 
tion near Pittsburgh the Shippingport plant being built by the Du- 
quesne Light Co. to serve the Pittsburgh area. That is the only 
large-scale plant now under construction that will be ready for service 
in the relatively near future. 

Mr. Avery. Thank you very much, Mr. Adams, and Mr. Kuyken- 
dall. That is all I have. 

The CHarrman. Mr. Jarman. 

Mr. Jarman. No questions. 

The Cuairman. Mr. Alger. 
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Mr. Auger. Mr. Chairman, I would like to say to Commissioner 
Kuykendall and to the others that I am delighted to have this get- 
acquainted meeting and that I have certainly gotten a lot out of it. I 
might also observe, Mr. Chairman, this being < one of a number of like 
introductor y meetings that we have had, inasmuch as you have not 
scheduled committee hearings at night and on w eekends, we can get 
our homework done and I will defer further questions in view of that. 

I would like to observe though that I am rather startled, too, at 
what the gentleman from Michigan has said, relative to a profitable 
busines being i in the offing with great demand and the pipeline com- 
pany not grabbing it. That does not sound like the old America that 
I know, and I can assure you that I am concerned if the facts are as 
you state, sir. 

Mr. Bennett. I think the reason for it—I think the unregulated sale 
of gas to industry without commission control enters into the picture 
to some extent, and then there is some unknown factor or factors in 
the case; but we do have a situation that I pinpointed today where 
the supply of gas is adequate to serve an area and the economic de- 
mand is there and yet we have sat for years waiting for this service. 

Let me give you just one, if I may, Mr. Chairman, just one little 
illustration of this. 

We have a pipeline company, the Michigan-Wisconsin, that goes as 
far as Green Bay, Wis. They have been there for years with gas, 
and the people up in Menominee, Mich., 40 miles away, have wanted 
this fuel for years but it was not until some other competing pipeline 
company came in with an applic ation to bring gas from Canada, that 
the Michigan-Wisconsin Co. said that they would go as far as Menom- 
inee, 40 miles away. 

So, what factors, political or otherwise, are in the picture, I don’t 
know, but I do know that we have a situation where adequate supplies 
are available and yet they are not made available to us. 

Mr. Acer. I would simply like to observe that I think economic 
factors, when left alone, have a way in our free market of solving 
themselves and that if that is not coming about, it could well be politi- 
cal or governmental regulations that might have had a hand in it, 
and when we in Congress start to correct a situation, it seems like we 
have to pass new regulations to regulate the regulations. I hope 
that isn’t the case here. 

I share the concern and hope that we may correct that situation. 

Thank you, Mr. Chairman. 

The CHarman. Mr. Moulder. 

Mr. Moutper. No questions. 

The Cuamman. Dr. Neal. 

Mr. Neat. I have no questions, Mr. Chairman. 

The Cuarrman. Mr. Dingell. 

Mr. Drnecextu. I have just a few brief questions, thank you, Mr. 
Chairman. 

Mr. Kuykendall, I don’t want to get into this business about 
whether the gas company should or should not be regulated as came 
up in the bill during the last session, but I wanted to ask several 
questions of you having to deal with the backlog of cases before your 
Commission, if I may, briefly. 

What is the backlog before your Commission at this time ? 
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Mr. Kouykenpatu. Well, we have over 350 dockets where we have 
suspended increased rates of independent producers. 

Mr. Drnceti. Those cases where you suspended, why, sir? 

Mr. Kuykenpbau. Because the Commission thought that the in- 
creased rates might not be just and reasonable rates. 

Mr. Drncetx. So you preferred to keep the status quo as far as 
rates in those particular cases were concerned ¢ 

Mr. KuyKenpatu. Yes, with the right to investigate the rates. If 
the higher rates are found excessive and have already gone into effect, 
we could order a refund of the excessive portion and fix a lower rate 
for the future. 

Mr. Drnceti. Maybe we misunderstood each other. 

Did you say that they have been suspended ? 

Did that mean that increased rates were granted, or increased 
rates were not granted in those 350 cases? 

Mr. Kuykenpauu. It means that use of the increased rates was 
deferred for a time, generally 5 months which is the maximum. 
After that time the producer can move to place the increased rates in 
effect. Under the law he is entitled to that, and when he does so, we 
require, as the act provides, that when the hearing is concluded and a 
reasonable rate is determined, he shall refund any portion found to 
be excessive. 

Mr. Dineett. You mean at the end of that 5 months you permit 
him to increase his rates ? 

Now, tell me then, sir, tell me this: Do you have other cases pend- 
ing before the Commission; in other words, a backlog of cases? 

Mr. Kuyxenpatu. Yes, we have, oh, 5 to 10, what we call 5-A 
investigations of producers. Those are started by us, when we have 
not suspended the rate but when we have some reason to believe that 
they might be higher than they should be. We are proceeding as 
fast as we can to investigate those companies and their rates. 

Mr. Drncett. I heard the figure of 7,000 given as a backlog of 
cases, rate case applications that had been placed before your body, 
is that correct, sir? 

Mr. KuykEnpDAti. No, sir. We have no 7,000 rate cases. 

Mr. Dtncetxt. What is your total ? 

Mr. KuyKenpauti. We have—— 

Mr. Drneetxi. What is your total backlog in rate cases? 

Mr. KuyKkenpatt. I am trying to give it to you. Over 350 pipe- 
line cases. 

Now, Mr. Kallina, who is our Chief of the Bureau of Rates and 
Gas Certificates, he can give you that information. 

Mr. Kariina. As the chairman pointed out, there were 350 inde- 
pendent producer rate suspension cases still pending with the Com- 
mission, There are 28 investigations of rates of independent pro- 
ducers which have been instituted by the Commission under section 5 
of the act. We have 29 or 30 pipeline company rate suspension pro- 
ceedings which are now pending before the Commission, and that’s 
all of the rate work. 

In addition, we have a fairly large number of certificate applica- 
tions by pipelines which are now pending, and by “fairly large,” I 
would say something in the order of 40 or 50; and we also have a 
large number of independent producer certificate applications, but 
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1 won’t class that in with the others because that involves the in- 
dependent producer certificates. There are a number of so-called 
“orandfather” applications in which there is no need for the Com- 
mission to act promptly. In other words, it provides that the com- 
panies operating previous to 1954 could proceed with those operations 
pending action by the Commission. 

We have taken first things first and proceeded on the other. We 
also have numbering in the hundreds, two or three hundred, I would 
guess, independent producer new service certificate applications which 
are—well, I can get the statistics and figures if you would like to 
have it: 

Mr. Drncetx. I am more particularly interested in rate matters. 

The CuarrMan. Will the gentleman yield? 

Mr. Dincetx. Yes. 

The Cuarrman. On that particular point, is it not true that every 
producer, independent and other producers of natural gas, must file 
one or more certificates with the Commission ¢ 

Mr. Kuykenpath. That is true, Mr. Harris. 

The Cuairman. How many such certificates then have been filed 
with the Commission ‘ 

Mr. Kuykenpaun. Mr. Kallina, can you answer that ? 

Mr. Katina. About 10,000. 

The Cuarrman. I think that gives a better picture of what hap- 
pened. What do you do with them? 

Mr. Karuna. We process them. 

Mr. Drneetyt. The reason I have been asking this particular line 
of questions, I heard that one of the reasons for the passage of the 
Natural Gas Act during the last session of Congress, and one of the 
reasons set forth by its proponents during this present session of 
Congress is that it takes a long time to get action before your 
Commission. 

I want to state here that I am not being critical of the Commission 
at all, Iam seeking to find some information here for my own purposes. 

Is it true that there is an excessive delay before the Commission in 
connection with these rate applications? 

Mr. KuykenpatL. Yes; it certainly is true; it is indisputable. 

Mr. Drincei,. There is an excessive delay ? 

Mr. Kuykenpat. I consider it most excessive. 

Mr. Dincetxt. Will you tell me what that delay is which you con- 
sider to be excessive ¢ 

Mr. Kuykenpatu. Well, actually the Natural Gas Act apparently 
presumed that we would complete a rate case under section 4, within 
6 months of the time it was filed. The law requires the natural gas 
company ordinarily to give 30 days’ notice of an increased rate. We 
have allowed a shorter notice, or we can if we wish, and we can suspend 
as long as 5 months. 

I believe that the 5 months’ suspension period added to the first 30 
days’ notice was thought to be the period in which the Commission 
could investigate the case and arrive at a decision and fix a just and 
reasonable rate. 

Mr. Drince.u. Is there anything in the committee’s report of the bill 
which says that to be so? 
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Mr. Kuykenpbatt. I don’t know of any legislative history that says 
that, but that is just my own judgment as to why the 5-month period 
was provided for. 

Mr. Dineeti. Now, this question came up in an article which I 
read in the newspaper where you were quoted as having said that 
the courts have told you that you must regulate certain gas com- 
panies, but they haven’t told you how to do that. Is that a fair 
quote, sir ? 

Mr. Kuyxenpatt. I believe it is a fair quote; yes. 

Mr. Dineerx. That isa fair quote? 

Mr. Kuykenpbatu. Yes. 

Mr. Drxceixi. That being so, would you care to elaborate on that 
particular quotation ? 

Mr. Kuyxenpaty. Yes. The case I had in mind was entitled “City 
of Detroit v. Federal Power Commission,” and involved an appeal 
of a decision the Commission had rendered involving Panhandle 
Eastern Pipeline Co. wherein we allowed Panhandle what we termed 
the fair field price for its own produced gas. After we did that, the 
Supreme Court decided the Phillips case and held that all produc- 
ers were under our jurisdiction. Then, on appeal of the Panhandle 
ease, the circuit court of appeals here held first that we must have our 
original cost study, a rate base, and compute a rate of return and 
so forth as we did for pipeline companies, but after we had done 
that, we were not confined to using that figure, but could fix a differ- 
ent rate if the evidence showed that a higher rate was necessary to 
encourage the producer to explore for and produce natural gas; 
but that the rate we fixed should be high enough to encourage ex- 
ploration but should be no more than is necessary to encourage that 
exploration. 

So, the problem is: What kind of evidence fits that criteria? That 
is the great trouble that the producers are having, introducing evi- 
dence that will satisfy that requirement. 

Mr. Drnceti. Well now, tell me this, sir: You were also quoted in 
the article that this had resulted in an administrative tie up in your 
Commission. 

Let me elaborate a little bit. The article said that as a result of 
this you and the Commission were afraid to take action on these 
rate rise applications. 

Mr. Kuyxenpauu. No. If any article said that, that is a mis- 
quote and not true. We are not afraid to take action, we have taken 
action and recently we dismissed several cases that had been con- 
cluded and brought before us and we held that those producers had 
not, in our opinion, satisfied the requirements of law and we dis- 
missed their case. 

Mr. Dincetx. Let me ask you this, then: Is it a fact that there is 
an administrative backlog and a backlog of hearings held and to 
be held before the Commission as a result of this particular situa- 
tion ? 

Mr. Kuyxenpatu. The backlogs are the result of the Phillips de- 
cision, and we have a tremendous backlog as Mr. Kallina described. 

Mr. Drnaett. This backlog—decisions—is a little bit aside from 
what I wanted to discuss here this morning, but wouldn’t the fairest 
way to clean up that backlog be to get additional personnel on the 
Commission ? 
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Mr. Kuyxenpatt. Mr. Dingell, that would be the fairest and the 
best way. In fact, it is about “the only way I know of to doit. Our 
difficulty is, and I might say that we have just had our appropriations 
hearing this week, where this was gone into quite deeply, our whole 
difficulty is in getting people who are competent in this type of work. 
We need skilled accountants, we need skilled engineers and lawyers, 
although we have less difficulty getting lawyers. We have great diffi- 
culty in getting accountants and engineers. We have numerous agen- 
cies right here in the Government who are competing with us for 
those people, plus thousands of private corporations throughout the 
country who want those same people. There is a great shortage of 
them. There is a great shortage of rate experts. We have had some 
little success in picking up some competent people in this fiscal year, 
but we have also lost a number of people through retirements or 
through resignations to take more lucrative employ ment. 

Mr. Drneett. Let me ask you this question, then, in view of what 
you have said: This article, at least insofar as it said that the Com- 
mission was not taking action on these cases where it had been told 
by the court to take action, but had not been told how, is not alto- 
gether thrue, is that right ? 

Mr. KuyKenpatn. Not only not altogether true, it is altogether 
false, I would say. 

Mr. Drnorete. At least insofar as the fact that you are not taking 
action ? 

Mr. KuyKxenpars. That’s right, we are taking action. When these 
cases come to us, our staff is doing the very best it can, I know, to 
process these cases. 

Mr. Drncetxi. You are taking action on these cases? 

Mr. Kuyxenpaut. Yes. We are moving everything as fast as we 

can within our capability. 

Mr. Diner. There is no delay with these particular cases? 

Mr. Kuykenpatt. There is no delay that we can avoid. 

Mr. Drncerx. One thing more I wanted to ask: What is the impact 
of this Hinshaw amendment in 1954. That law relieved you of a 
substantial burden under the Phillips case, didn’t it? 

Mr. KuyxkKEnDALL. It relieved us of some burden, though not from 
the Phillips case. The Hinshaw Act provided no relief in our duty 
that the Phillips decision gave to us, the Hinshaw Act did relieve 
us from regulating certain local companies, primarily distributing 
companies who were, under the law, also doing some interstate trans- 
portation of gas within their own State. 

Mr. Drnertn. Thank you very much, Mr. Chairman. Thank you. 

The Cuatrman. Mr. Wolverton. 

Mr. Wotverton. No questions. 

The Crarman. Mr. Kuykendall, I think this is about the first 
opportunity we have had to get out at 12 o’clock with any agency 
that we have had here. Therefore, I am going to refrain from asking 
any questions, with the exception of one that is about your problem 
No. 2, on page 6: 

The Commission has authority to approve but not to fix the rates at which 
the Secretary of the Interior sells power generated at Federal projects such as 
Bonneville. 
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As I understand, you suggested here that the Commission be given 
the authority to fix the rates, as well as to approve the rates somebody 
else fixed. 

Mr. KuyKENpDALL. Yes, sir, that. is correct. 

The Cuarrman. What kind of a conflict do you run into with the 
Department of the Interior? 

Mr. KuyKenpau. I suspect I have in mind what is in the back of 
your mind, Mr. Chairman. 

Well, with a private company, it might file several rates with us. 
We might find that there was a little bit of discrimination in the price 
or terms between one customer and another. If it were found to be 
improper, we would have the power to eliminate it; if we felt the 
rates were too high, we could investigate it, hold hearings and de- 
termine and fix what we deemed the proper rates, just and reason- 
able rates. We could really clean up the job and provide rates that 
would be just and reasonable and not unduly discriminatory. 

We believe it would be a good thing for the Government if we 
had that authority over the Federal agencies rather than merely the 
authority to say, “We approve” or “No, we do not approve.” 

The Cuamman. Well, now, seriously speaking, do I understand it 
to be the prerogative or authority of the Department of the Interior 
to make the contracts, whoever the sale of power goes to, and it would 
be the authority and responsibility of your Commission to determine 
and fix the rates which should go in that contract ? 

Mr. KuyKenpauu. Yes. Of course, we would have—excuse me, Mr. 
Chairman. 

The CHatrman. Under present law who fixes the rates, I mean such 
as these ? 

Mr. Kuykenpay. Well, Bonneville fixes them, and we have only 
the right to disapprove, but if we can’t go further and clean up the 
problem by resolving it, as to what should be the rate 

The Cuarman. Actually under the present situation then, they 
are not necessarily fixed by a Government agency, but they are arrived 
at by negotiation ? 

Mr. KuyKkenbDA.L. Yes. 

The Cuarrman. And fixed in accordance with the contract that is 
entered into. 

Mr. Kuyxenpatu. Yes. That is what Bonneville and the other 
agencies do, I think, is to negotiate a contract pretty much like a 
private entrapreneur would do. 

The CHairman. Now, under present policy when once the Commis- 
sion approved a rate that goes into a contract, does your Commission 
have authority at a subsequent. time to amend, adjust, or disapprove 
the action of a former Commission ? 

Mr. Kuyxenpatu. Well, our rate jurisdiction is continuing and 
when we fix a rate ordinarily, talking now about private utilities and 
pipeline companies, that rate is prospective and we also—— 

The Carman. Talking about the Federal projects now, not talk- 
ing about the others. 

Mr. Kuyxenpauti. Well, Mr. Harris, that is a question we now 
have before us. 

The Cuarrman. I am sorry, I knew it was before you. I should not 
have pressed it to that degree, but I thought as a matter of policy 
that you would have some general policy on a problem of that kind. — 
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Mr. Kuykenpau. Well, to be perfectly honest with you 

The CuarrMan. I certainly would not want you to try to answer any 
question at this moment that involves some matter that is before you 
for a decision. 

I believe that there are no further questions by members of the com- 
mittee. We will declare this session ended and let me thank you, 
Mr. Kuykendall, and the members of your Commission for your 
appearance here today and your staff here with you, and for this dis- 
cussion which I think will be very helpful. You have given us a very 
fine report. You have told us very frankly what your problems are 
and what your remedies are. 

Is it the general policy of the Commission to put these recommenda- 
tions in the form of legislation and submit them to us, or do you just 
submit your rec ommendations and what you would like to have and 
throw them out the window and see what happens ? 

Mr. KuykrENDALL. So far as I know, what the Commission has done 
in the past is just what you last mentioned, merely made its recom- 
mendations. Now, we will be very willing to assist your staff, or 
assist you in preparing those in legislative draft, if you would like to 
have us do it. 

The Cuamman. As I have advised other agencies, it is the policy of 
the chairman, my policy as chairman, when an agency submits a bill 
recommending its introduction, then as a matter of courtesy, I shall do 
that and I have done that in a number of instances. If the Commis- 
sion has such a bill it wants to recommend and submits it in the usual 
way, we will be glad to see that it is introduced. 

Mr. Kuykenpatu. Very well, sir. 

The Cuarrman. Thank you very much. 

We pegrenale having you and your associates and also members of 
your staff here. 

Mr. Kuykenpaui. On their behalf, may I thank you and all the 
committee for your interest in us and your courtesy to us. 

The Cuatrrman. Thank you very much. 

The committee stands adjourned until Tuesday morning, next, at 
10 o’clock. 


(Whereupon, at 12:05 p. m., the committee stood in recess until 
10 a. m., Tuesday, March 5, 1957.) 
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TUESDAY, MARCH 5, 1957 


House or ReprésenTATIves, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The committee met at 10 a. m., in room 1334, New House Office 
Building, pursuant to call, Hon. Oren Harris (chairman) presiding. 

The Cuarmman. The committee will come to order, please. 

This morning, we are holding another hearing which is one of a 
series of meetings to discuss and, of course, to get acquainted with 
the various agencies over whose activities this committee has legisla- 
tive jurisdiction. We want to learn about the administration of ‘their 
laws by these agencies and the problems of these agencies of the Gov- 
ernment. We are very happy to have with us representativ es of two 
agencies, the Office of Alien Property of the Department of Justice, 
and the F oreign Claims Settlement Commission. 

I suppose in a sense, these two agencies may be considered sister 
agencies, at least for the purposes of this committee; because under 
the War Claims Act of 1948, the proceeds resulting from the sale 
of vested enemy property are used to pay claims under the War 
Claims Act. 

During this Congress, several new members have been assigned to 
this committee, whom we greet with pleasure. We are certainly very 
glad to have them. For their benefit as well as the benefit of the 
rest of us on the committee, we have requested these two agencies to 
tell us today in a general way about their jurisdiction, their organi- 
zation, and some of their current problems. 

May I say that I have been a member of this committee for some 
years, not nearly as long as my good friend and colleague, Mr, Wol- 
verton, of course, but long enough to have given a great deal of at- 
tention and consideration to the ‘problems of the Alien Property Act 
and War Claims Act. I do not think there can be any question but 
that in the past few years there has been growing interest and sub- 
stantial controversy over this problem, which we ‘expect to receive a 
great deal of attention during this Congress. We know, of course, 
there are certain issues that have been pending, and many Members 
of this Congress as well as a lot of people throughout the country are 
tremendously interested in them. 

It will be my intention, as chairman of the committee, to have the 
Subcommittee on Commerce and Finance give this matter thorough 
consideration. I promised this consideration to many Members of 


the House, some Members of the Senate, and some people who have 
shown a special interest in it. 
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The War Claims Act of 1948 provided that enemy property shall 
not be returned to former owners and that proceeds resulting from 
the sale of enemy property shall be paid into the war claims fund. 
The committee has before it legislation designed to change this policy. 
This proposed change has aroused a great deal of controversy, and 
the committee may have occasion during this session, as I just said, 
to give further study and consideration to the various proposals 
pending before us. Under these circumstances, it would be desirable 
to have a broad background picture with regard to the policies and 
activities of the two agencies which we are glad to have with us 
today. 

In view of the ‘earls time that we have for this overall discussion, 
perhaps the presentation as well as the questioning can be limited to 
major issues rather than going into special details of individual cases. 

Weare glad to note that Colonel Townsend is with us today, accom- 
panied by his associates and his staff. 

Colonel, we welcome you back to this committee, and those who are 
with you here today. We are happy to have you here to present to 
us on behalf of the Office of Alien Property of the Department of 
Justice some of your problems. 

But before doing so, I think it would be advisable if you would 
be good enough, for the record, to state your own position and then 
to introduce the members of your staff who are accompanying you 
here this morning. 


STATEMENT OF HON. DALLAS T. TOWNSEND, ASSISTANT AT- 
TORNEY GENERAL, OFFICE OF ALIEN PROPERTY, DEPARTMENT 
OF JUSTICE, ACCOMPANIED BY PAUL VINCENT MYRON, DEPUTY 
DIRECTOR; JAMES D. HILL, SECOND ASSISTANT TO THE DIREC- 
TOR; SIDNEY GROSS, CHIEF, LEGAL SECTION; AND SOL LINDEN- 
BAUM, ASSISTANT CHIEF, LEGAL SECTION 


Mr. Townsend. Thank you, Mr. Chairman. I am very happy to 
have the opportunity of doing just that. 

Mr. Chairman and gentlemen of the committee, I have with me 
the Deputy Director, Mr. Myron. 

The Cuatrman. What is your full name, Mr. Myron? 

Mr. Myron. Paul Vincent Myron. 

The Crarrman. And you are Deputy Director of Alien Property ? 

Mr. Myron. I am, sir. 

The Cuatrman. Colonel, you are the Custodian, I believe. 

Mr. Townsenp. Sir, I am an Assistant Attorney General and Di- 

ractor of the Office of Alien Property. The chairman may recall that 

during the years the Office of Alien Property, or what is now the 
Office of Alien Property, has been at different times an independent 
agency and has also been in and out of the Department of Justice, and 
that has resulted in this rather complicated terminology. 

At the present time, there is an Assistant Attorney General, and I 
happen to be holding that office at the moment, who is also Director of 
the Office of Alien Property. 

The chairman may also recall that when the Office of Alien Prop- 
erty, or what was then the Alien Property Custodian, was returned 
to the Department of Justice in 1946, the Attorney General was made 
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successor in law to the Alien Property Custodian. Again, it is a bit 
complicated, but that is the way it stands. 

Now, besides Mr. Myron, Mr. Chairman, my counsel, Mr. Hill, is 
here, James Hill, and the Chief of the Legal and Legislative Section, 
Mr. Gross. 

The Cuarrman. What is your full name, Mr. Gross? 

Mr. Gross. Sidney Gross. 

Mr. Townsenp. And Mr. Sol Lindenbaum. 

The Cuarrman. And your position, Mr. Lindenbaum ? 

Mr. Linpenpaum. I am in the Legal and Legislation Section. 

Mr. Avery. May I interject to say that Mr. Lindenbaum is a for- 
mer classmate of mine at the University of Kansas back in the middle 
and early thirties, and because of his very firm and solid background, 
I know that he renders very fine service to this committee and the 
Commission. 

The Cuarrman. Thank you very much, Mr. Avery, and congratu- 
lations to both of you. 

Colonel, how long have you been in your present position as As- 
sistant Attorney General ? 

Mr. TownseEnp. Sir, since the spring of 1953. I was confirmed on 
the 9th of June 1953. 

The Cuarrman. And this problem of alien property has been under 
your supervision all that time ? 

Mr. Townsenp. Yes, sir; it has. 

The Cuatrman. How long has Mr. Hill been with you? 

Mr. Hii. Since the fall of 1945, Mr. Chairman. 

Mr. Townsenp. And let Mr. Myron state the same for himself. 

Mr. Myron. I have been with Alien Property since the very be- 
ginning of the Alien Property Custodian’s Office. I have been 
Deputy Director of the Office since June 1950. 

Mr. Townsenp. I am sure Mr. Myron did not mean since 1917, 
because that is when the act was passed. 

Mr. Myron. This is the World War II Alien Property Custodian. 

Mr. Fiyntr. Was this Office established in 1942. 

The Cuarrman. And you, Mr. Gross? 

Mr. Gross. I have been with the Office of Alien Property since 1945 
and since September of 1953 in my present office. 

Mr. Linpensaum. And I have been with the Office since 1946. 

The Cuatrman. Thank you very much, Colonel. You may 
proceed. 

Mr. Wotverton. May I ask the witness, Mr. Chairman, from what 
State he hails? 

Mr. TownsenD. New Jersey. 

Mr. Wotverton. I just wanted to emphasize that for the record. 

Mr. Townsenp. I was just waiting for an opportunity to say that. 

The Cuarrman. A fair and proper question, Colonel. 

Mr. Townsenp. Let me say first, Mr. Chairman and gentlemen of 
the committee, that we want to give the fullest cooperation to the 
committee. Whatever information we have is available to the com- 
mittee, and if it can possibly be obtained from our records, we will 
certainly produce it as quickly as we can. There is nothing that we 
have that is not for the record and for this committee. 

Now, somtimes we get requests for information which we cannot 
produce. We were asked the other day for the names of all the claim- 
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ants in that part of Poland which had been once part of the original 
Germany and that part which was once in Poland and is now in East 
Germany. Our records do not show that any more than they would 
show how many claimants have blue eyes. But whatever our records 
show, Mr. Chairman, it is at the disposal of this committee. 

The Cuatrman. Thank you very much. 

Mr. Townsenp. Now I will just read this statement, if I may. It 
has been distributed already, I believe, to the committee. 

I believe it will be helpful to the committee in its consideration of 
alien property matters if I should make a brief statement of the his- 
tory of the Trading With the Enemy Act since Pearl Harbor, and 
touch on certain other related legislation and international agree- 
ments. 

By the First War Powers Act of December 18, 1941, Congress 
amended the Trading With the Enemy Act of 1917 to grant the Presi- 
dent extensive powers to vest—that is, to seize—assets in the United 
States owned by foreign countries or their nationals. Section 9 of 
the 1917 act already provided for the return of such of the property 
to be vested as might ultimately prove to be owned by nonenemies. 
However, neither the 1917 act nor the 1941 act provided for the dis- 
position of World War II vested assets finally determined to be 
owned by enemy governments or their nationals. That matter was 
left open. 

Early in 1942 the President created the Office of Alien Property 
Custodian as an independent agency and delegated to the Custodian 
the power to vest foreign-owned property other than securities, cash, 
and credits. In June 1945, the Custodian’s vesting power was ex- 
panded to include securities, cash and credits owned by Germany, 
Japan, and their nationals. As a result, substantially all the German 
and Japanese assets known to be in the United States as of December 
7, 1941, were vested by the Custodian or by his successor, the Attorney 
General. 

In January 1946 the United States and 17 Allied nations other than 
the Soviet Union and Poland executed the Paris Reparation Agree- 
ment whereby they agreed upon the division of the limited German 
assets in kind wvailablo t6 them as reparation from Germany, includ- 
ing German external assets located within the respective signatory 
countries. The 18 Allies agreed to limit their respective demands 
largely to these assets and to hold or dispose of them in such a way 
as to preclude their return to German ownership or control. This 
program was formulated in light of the Allied experience after 
World War I when the attempt to effect the exact reparation from 
Germany’s current production failed and led to Germany’s default 
on its obligations. Moreover, it was clear after the end of World 
War II that the United States would have to provide major assist- 
ance to Germany to prevent disease and unrest. This country, there- 
fore, favored measures which would limit Germany’s World War II 
reparation to its external assets and other assets in kind, thus reliev- 
ing Germany of reparation payments from current production and 
avoiding the indirect financing of reparation by the United States. 
The Paris Reparation Agreement met this objective. 

In 1946 Congress enacted section 32 of the Trading With the Enemy 
Act authorizing returns of vested property to persons having merely 
technical enemy status and to enemy nationals who were persecuted 
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by their own governments. In the same year, Congress added section 
34 to the act, providing for the payment of prevesting debt claims of 
Americans against enemy nationals whose property was vested. 

By the War Claims Act of 1948 Congress added section 39 to the 
Trading With the Enemy Act, providing that German and Japanese 
assets not returned or paid out under sections 32 and 34 should be 
retained by the United States without compensation to the former 
owners. In addition, the War Claims Act of 1948 gave priority to the 
use of the net proceeds of liquidation of this retained property for the 
payment of compensation to American civilian internees of the Japa- 
nese, to American servicemen captured by the forces of Germany, 
Japan, and other governments which failed to provide adequate sub- 
sistence as required by the Geneva Convention and to certain Philip- 
pine religious organizations which had rendered aid to American 
personnel. Thus that act constituted a congressional disposition of 
the German and Japanese assets vested under the Trading With the 
Enemy Act during World War II. Furthermore, that act, in effect, 
gave confirmation to the reparation program set forth in the Paris 
Reparation Agreement by devoting German external assets to the sat- 
isfaction of American war claims. The Attorney General has already 
covered into the Treasury a total of $225 million from the proceeds of 
vested assets and substantially all of that sum has been paid out to 
claimants under the provisions of the War Claims Act of 1948. 

The Japanese Peace Treaty of 1952 also followed the policy in- 
corporated in the Paris Reparation Agreement with respect to enemy 
external assets. The treaty provided that the United States and the 
other Allied Powers should retain and liquidate Japanese property 
within their jurisdictions. In addition, Japan agreed to compen- 
sate nationals of the Allied Powers in Japanese currency for war 
damage to property located in Japan. In consequence of these and 
other provisions, the United States and the other Allied Powers 
waived any additional reparation claims against Japan. 

The policy of the Paris Reparation Agreement was also affirmed in 
the Bonn Convention of 1952 for the Settlement of Matters Arisin 
Out of the War and the Occupation, between the Federal Republic 
of Germany and the United States, Britain and France. In that 
Convention the Federal Republic of Germany agreed to compensate 
its own nationals for their losses of external assets by the vesting 
action of the Allied Powers, and the Allies gave the Federal Republic 
a commitment that they would not assert any claims for reparation 
against its current production. These provisions of the Bonn Con- 
vention were carried forward and approved in the Paris protocol of 
1954 which was governed by the Senate April 1, 1955, aa came into 
force on May 5, 1955. 

Thus, under existing law and international agreements: 

1. Vested German and Japanese property is being retained by the 
United States in lieu of reparation from Germany and Japan. 

2. All the proceeds of this vested German and Japanese property 
are to be covered into the Treasury at the earliest possible date for 
use in the compensation of American war-damage claimants. 

3. Germany and Japan—and not the United States—should com- 
pensate their nationals for the property vested under the Trading 


With the Enemy Act. 
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Our vesting program from 1942 to 1953 resulted in the seizure of 
approximately $394 million of assets valued as of the dates of vesting. 
Income of $69 million from these assets together with a postvesting 
increase of more than $167 million in their worth has brought the 
total value of property acquired through vesting to approximately 
$630 million, of which approximately $595 million is Garcinn and 
Japanese property. 

The $630 million of total vested property has been reduced to pres- 
ent holdings of about $265 million by reason of the following: 

1. About $75 million of vested property has been returned to for- 
mer owners eligible for return under the Trading With the Enemy 
Act or paid to American claimants eligible to assert debt claims 
under that act against former owners of vested property. 

2. $225 million has been transferred to the War Claims Fund as 
mentioned above. 

3. About $50 million has been deducted for administrative ex- 
penses in conducting the alien property program since its inception 
in March 1942, and another $8 million for certain expenses directly 
connected with the maintenance of vested property. 

4. Approximately $7 million has been transferred to foreign gov- 
ernments pursuant to agreements entered into for the resolution of 
conflicting governmental claims to vested property. 

Of the $265 million of vested assets still on hand approximately 
$150 million consists of unliquidated property; that is, property held 
in kind, including the vested shares of General Aniline & Film Corp. 
stock valued at $100 million. The liquidation of this property is 
being accomplished as rapidly as possible subject to existing provi- 
sions of law. In the calendar year 1956 a total of $49 million of 
property was converted into cash. 

It should be noted that approximately $108 million of the remain- 
ing $265 million of vested property is estimated to be free and clear 
of litigation, claims, or other obligations. Further, it is probable 
that a major portion of the value represented by the vested General 
Aniline & Film Corp. stock will soon be added to this “free” category. 

Perhaps the major task remaining in the administration of the 
Trading With the Enemy Act is the adjudication of claims for the 
administrative return of vested assets filed under section 32 of the 
act and of debt claims filed under section 34 of the act. A grand 
total of over 67,000 title and debt claims was received by the Office 
of Alien Property prior to the expiration of various bar dates, the 
last of which was April 23, 1955. In addition, 7,000 claims were filed 
by the Jewish Restitution Successor Organization, an American char- 
itable organization, under the authority of legislation enacted in 
1955, and over 800 by the Netherlands Géveriimant under an agree- 


ment designed to remedy the looting of securities of American issue 
by Germany during its occupation of Holland. The processing of 
the JRSO claims and the looted securities claims has been completed 
for the most part. There remains a total of about 6,500 title claims 
and 18,000 debt claims. Sixteen thousand of the debt claims are 
practically identical in nature. A test proceeding which will decide 
the issues in these claims is well along the way to completion. 
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We believe that at the present rate of progress in our liquidation 
and claims programs, we will substantially complete the administra- 
tion of vested property in approximately 2 years. 

The history of the Trading With the Enemy Act and of its admin- 
istration since Pearl Harbor is complex and difficult of comprehen- 
sion without study. I realize that the necessary brevity of this 
statement may leave many questions unanswered. Together with 
members of my staff who are present, I shall be glad to attempt to 
reply to any inquiries you may have. : 

he Cuatrman. Thank you very much, Colonel Townsend, for this 
precise explanation of the program under the Trading With the 
Enemy Act since Pearl Harbor. : 

Mr. Townsenp. I appreciate the opportunity to make it. 

The Carman. This morning we also expect a statement from 
Mr. Whitney Gillilland, Chairman of the Foreign Claims Settlement 
Commission. I just wonder if we should not have Mr. Gillilland’s 
statement before we start with our questions. I think it would help 
us to understand the interrelationship of the two programs better. 

So if you do not mind, we will let Mr. Gillilland proceed. 

Mr. Fiynt. May I ask 1 or 2 questions, which I know would be 
of benefit to me if I could get them clarified before Mr. Gillilland 
testifies ? 

The CHarrmMan. Yes. 

Mr. Fiynr. This matter of alien property and its disposition was 
forcibly brought to my attention when I was first elected to Congress 
in 1954. There were several persons, who from time to time contacted 
me by telephone, letter, or otherwise, in behalf of relatives or friends 
of theirs who were interested in the immediate liquidation of this 
alien property. As I checked into it, I found that every one of them 
were interested in buying some of it. And it just put me to thinking 
whether that was in keeping with the original intent of the seizure 
of this property at the beginning of the war. 

I had understood—now, this was what I want to be corrected on if 
I am in error—that the original purpose and intent of the act of 
December 18, 1941, which amended the Trading With the Enemy 
Act of 1917, was to enable and empower the United States Govern- 
ment to seize any property owned by the enemy countries or na- 
tionals of enemy countries, to prevent that property from being used 
either directly or indirectly to assist those countries in prosecuting 
the war against us. 

Am I correct in that ? 

Mr. Townsenp. That is my understanding of the 1941 act; yes. 

Mr. Frynt. At that time, from the study that I am sure you must 
have made, was it your understanding that seizure should terminate 
with the end of hostilities between those countries and the United 
States ? 

Mr. Townsenp. Well, I do not think one could draw that conclu- 
sion. necessarily from the act itself, because the act was amended sev- 
eral times. Congress did not express all of its opinion apparently, all 
of its decision, in the 1941 act, because there were various amend- 
ments after that. As a matter of fact, my recollection is that if you 
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go back to the 1917 act, it was originally a blocking proposition, just 
to prevent transfers. And the power of vesting and seizure came 
later. And then the agreement to take these external assets in lieu of 
reparation came ben tata than that. So I do not think one could 
conclude from the 1941 act alone that Congress had made any final 
decision about it. 

Mr. Fiynv. All right. Now, these are preliminary questions. 

The first question is this: I noticed in your statement, which I 
read with interest, and I congratulate you on it, that under the 
theory of the law as it now is, the former enemy governments and 
their successor governments at this present time are supposed to re- 
numerate and recompense their own nationals who have had their 
property divested and taken over under the terms of the Trading 
With the Enemy Act. Is that correct? 

Mr. Townsenp. That is a provision of the Bonn Convention of 
1952 with Germany. 

Mr. Frynv. Do you know of your own knowledge, or from what 
you have been informed, whether any of these foreign countries have 
so made restitution to their own nationals? 

Mr. TownsEnp. No, sir; I do not. 

Mr. Fiynv. The theory wpon which the most recent amendments 
to the Trading With the Enemy Act have been made was on the 
basis of the agreements entered into at the Bonn Convention and at 
the Paris Convention and perhaps other places, too; in order to, at 
least on the surface, sustam the Anglosaxon concept of private own- 

ership of property; that the private individuals and firms and cor- 
porations who own private property, but which was seized, confiscated, 
and either divested or is now in the process of being divested from 
them—that that matter, not the seizure but the confiscation and the 
divesting, has appeared to me to be contrary to the American-Anglo- 
saxon concept of the right of private ownership of property. 

Mr. Townsenp. Well, I would not say it was necessarily contrary 
to the concept of the ownership of private property. I think it was 
perfectly competent for Germany to take her assets of German 
nationals in this country and devote it to reparation payments and 
agree to compensate her own nationals as she did in the Bonn Con- 
vention. I think that was perfectly competent for Germany to do. 
As a matter of fact, if we are going to get any international law in 
the matter, I think that Germany has recognized the obligation to 
pay reparations. That was Germany’s construction of international 
law after the War of 1870, when Germany imposed reparation and 
Bismarck kept troops in Paris until the last penny was paid. 

It seems to me if you go into the whole question and go into what 
you just mentioned, you reopen some very difficult questions. I have 
not heard any counterbids for reparations. If you want to do away 
with it and do away with external assets, that gets into foreign pol- 
icy, as to which I am not competent to speak. 

‘Mr. Fiynr. Colonel, the present theory under which we appear 
to be operating is more consistent with the theory advanced by totali- 
tarian governments than it is with the Anglosaxon system of juris- 
prudence. 








AGENCY HEARINGS 223 


Mr. Townsenp. I am not an expert on totalitarian governments. 
I was in Germany during the war, and there are experts on it, but 
[ am not. 


STATEMENTS OF WHITNEY GILLILLAND, CHAIRMAN; HENRY 
J. CLAY, COMMISSIONER; ANDREW T. McGUIRE, GENERAL 
COUNSEL; JAMES A. TAWNEY, LEGISLATIVE ATTORNEY, FOR- 
EIGN CLAIMS SETTLEMENT COMMISSION 


Mr. Giuuitanp. Mr. Chairman, would you like too have me intro- 
duce my fellows? 

The CHairman. Yes, if you will. 

I might say for the record Mr. Whitney Gillilland is Chairman 
of the Foreign Claims Settlement Commission. 

You may come around, Mr. Gillilland. 

Mr. Gitumianp. Mr. Chairman, I would like to present my fellow 
Commissioner, Mr. Henry Clay. Mr. Clay formerly was Chairman 
of the International Claims Commission, and when it was combined 
with the War Claims Commission to form the Foreign Claims Settle- 
ment Commission in July 1954, became a member of that Commis- 
sion. He is here with me this morning as is Mr. MeGuire, Mr. 
Andrew T. McGuire, our General Counsel, who came with the War 
Claims Commission in 1950 and has served continuously in this busi- 
ness since that time. He became General Counsel of the War Claims 
Commission in the latter part of 1953 and then of the Foreign 
Claims Settlement Commission in 1954. Also with me is Mr. James 
A. Tawney, our legislative representative, who came with the Com- 
mission in January 1954. 

The CHarrman. Mr. Chairman, may I inquire first if you deal in 
your statement here with the organization of the War Claims Com- 
mission? I suppose it is out of existence now. 

Mr. GituiLLanp. I do refer to the work done by the War Claims 
Commission, Mr. Chairman. 

The Cuarrman. For background information ? 

Mr. Gittitianp. Yes, sir. This statement I have is a review of the 
disposition of claims, or part of it is a review of the disposition of 
claims, by the War Claims Commission and by the Foreign Claims 
Settlement Commission in both areas. 

The Cuatrman. In other words, so that we will know just what the 
organization setup was, shortly after the war, or some time back in 
the forties, the Congress established the War Claims Commission. 

Mr. Grmuuitianp. Yes, the War Claims Act of 1948. 

The CHarrman. And that Commission was entrusted with the prob- 
lem of accepting the many claims of thousands and thousands of 
people, including some of our own prisoners of war, and processing 
those claims and paying them out of this fund; is that true? 

Mr. GruuiitLanp. That is true, and that work was completed by the 
Foreign Claims Settlement Commission. 

The Cuarrman. Then the War Claims Commission was a tem- 
porary commission. After virtually completing its task, it auto- 
matically expired ? 





224 AGENCY HEARINGS 


Mr. GiLuitLaANnp. Well, it was absorbed in the combination of the 
two Commissions, the International Claims Commission and the War 
Commission, by the President’s order of 1954. The war claims pro- 
grams, the initial ones, were in full stride at that time. They were 
completed by the Foreign Claims Settlement Commission. 

The CuHamman. And your Commission took over, then, the un- 
finished work of the War Claims Commission ? 

Mr. Grmuumianp. Yes. I was Chairman of the War Claims Com- 
mission at that time. 

The Cuarman. One of our former colleagues, Mrs. Lusk, I believe, 
was a member. 

Mr. Girrmianp. Yes, she was a member just before I became a 
member. 

The CHarrman. You may proceed, now that we have that back- 
ground information. 

Mr. Gruumianp. Thank you. 

Mr. Chairman and members of the committee, I appreciate this op- 
pany to review for you briefly the activities of the Foreign Claims 

ettlement Commission. The subject will be dealt with in five divi- 
sions: (1) claims programs completed, paid from the War Claims 
Fund; 3} claims programs completed not paid from the War Claims 
Fund; (3) pending claims programs; (4) a general statement regard- 
ing Public Law 285 claims; and (5) a comment on bills before the 
Congress. 


I, CLAIMS PROGRAMS COMPLETED—PAID FROM THE WAR CLAIMS FUND 


The War Claims Fund was created by section 13 of the War Claims 
Act of 1948. It consists of all sums covered into the Treasury pur- 
suant to section 39 of the Trading With the Enemy Act, i. e., the net 
proceeds of the liquidation of vested World War II German and 
Japanese assets by the Office of Alien Property. The Foreign Claims 
Settlement Commission is the custodian of the fund. The War Claims 
Act limits expenditures from the fund to those therein provided and 
to those thereafter provided by the Congress. 

Transfers to the fund have totaled $225 million. The balance as of 
January 31, 1957, was $405,902.09. 

Transfers from the fund to other agencies pursuant to the statutes 
have been as follows: 

1. To the Bureau of Employees Compensation and its predecessors 
$41,622,177.70. This sum was to cover payment funds and adminis- 
trative expenses on claims principally, (a) for wages of employees 
specified in the War Risk Hazards Act who were missing or interned 
by the enemy as a result of the war, (6) American civilians who suf- 
fered disability or death resulting from injuries sustained while de- 
tained by or in hiding from the Japanese in the Philippines, Wake, 
Guam, or Midway. It includes a reserve fund of $17,500,000. 

2. Tothe general fund of the Treasury $50,550.08 was reimbursement 
for emergency funds advanced to beleagured overseas Americans by 
the Secretary of State during World War II. 

The Foreign Claims Settlement Commission’s utilization of the 
fund and that of its predecessor, the War Claims Commission, to Janu- 
ary 31, 1957, has totaled $182,928,029.91. As of that date the portion 
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of said sum remaining in the payment of claims account was $5,646,- 
599.50. ‘The Commission has a reserved award account of $11,633.41 
to cover awards for the claimants who have died and successor inter- 
ests have not been established, or where for other reasons the claimant 
has not been located. The balance over and above those two accounts 
had been disposed of as follows: 

1. To administrative expenses $4,928,029.91. 

2. To claims of members of the American Armed Forces who were 
held prisoner during World War II at the rate of $1 for each day of 
failure to receive the proper quantity and quality of food. This 
program was included in the original act and was completed on March 
31, 1955. There were 179,275 awards totaling $49,891,911. 

3. To claims of American civilians who went into hiding from or 
were interned by the Japanese in the Philippines, Wake, Guam, or 
Midway at $25 per month for persons under 18 years of age and $60 
per month for others. There were certain exclusions. This pro- 
gram was included in the original act and was completed on March 
31, 1955. There were 9,238 awards totaling $13,668,078. 

4. To religious organizations or personnel thereof functioning in 
the Philippines affiliated with religious organizations in the United 
States for expenditures incurred or the value of supplies furnished 
to beleaguered Americans during World War II. This program was 
included in the original act and was completed March 31,1955. There 
were 62 awards totaling $2,857,899. 

5. To religious organizations functioning in the Philippines af- 
filated with religious organizations in the United States for the post- 
war reconstruction costs of their schools, colleges, observatories, hos- 
pitals, and orphanages destroyed during the war. This program 
was included in Public Law 303, 82d Congress, April 9, 1952, and was 
completed March 31,1955. There were 60 awards totaling $17,238,596. 

6. To claims of members of the American Armed Forces who were 
held prisoner during World War IT, at the rate of $1.50 per each 
day a were abused or mistreated. This program was included in 
Public Law 303, 82d Congress, April 9, 1952, and was completed March 
31,1955. There were 176,340 awards totaling $73,377,245. 

7. (a) Toclaims of American civilians who went into hiding from 
or were interned by the Japanese, of a class not covered under the 
original act as having received some benefits under other statutes. 
This program was included in Public Law 744, 83d Congress, Au- 
gust 31, 1954. (6) This law added husbands to the class entitled to 
receive benefits as survivors under items 2, 3, 6, and 7 (a) above. (c) 
The law also added parents to the class entitled to receive benefits as 
survivors of American civilian internees. ‘These programs were com- 
pleted August 31, 1956. There were 2,191 awards totaling $4,073,992. 

8. Additionally, Public Law 744 provided prisoner-of-war com- 
pensation of both classes to Americans who had enlisted in the armed 
forces of our allies. The program was completed August 31, 1956. 
There were 201 awards totaling $335,836. 

9. Public Law 744 also provided compensation to American mer- 
chant seamen captured and interned by the Japanese and Germans 
during World War II. The rate was the same as for other civilian 
internees. The program was completed August 31, 1956. There 
were 174 awards totaling $327,732. 
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10. Public Law 744, 83d Congress, August 31, 1954, included a pro- 
vision for compensation to Americans for losses of bank accounts 
and other credits sequestered by the Japanese in the Philippines and 
to banks in the Philippines which had voluntarily reestablished se- 
questered American credits. This program was completed August 
31,1956. There were 3,162 awards totalmg $10,570,478. 


I. CLAIMS PROGRAMS COMPLETED—NOT PAID FROM THE WAR CLAIMS FUND 


1. Public Law 615, 83d Congress, August 21, 1954, provides bene- 
fits to prisoners of war and civilian internees in the Korean conflict of 
the same kind provided for World War II. Benefits were payable 
from appropriated funds and not the war claims fund. The pro- 
gram was completed as to pending claims August 21, 1956. There is 
continuing jurisdiction as to any emerging prisoner of war. There 
were 9,421 awards totaling $8,888,292. 

2. The Foreign Claims Settlement Commission came into existence 
July 1, 1954, under the President’s Reorganization Plan No. 1 of that 
year. It combined the War Claims Commission and the Interna- 
tional Claims Commission. On that date the International Claims 
Commission was completing a small-claims program against Panama. 
Funds were provided by Panama. There were 66 awards totaling 
$441,891.84. 

3. The International Claims Settlement Act of 1949, provided for 
the processing of claims for the nationalization or other taking of 
American properties in Yugoslavia. The program was completed 
December 31, 1954. There were 876 awards totaling $18,817,904.89. 
After a deduction for administrative expenses and an initial payment 
up to $1,000 on each award the remaining balances were to be pro- 
rated against a fund of $17 million provided by Yugoslavia under an 
international] settlement. 

The CHatrman. Before you leave that, would you permit an inter- 
ruption just for clarification ? 

Mr. Gmurmianp. Surely. 

The Cuarrman. The amount awarded to the 9,421 prisoners of war 
was appropriated money ¢ 

Mr. Giitmianp. That is true. That was appropriated money. 
It did not come from the war-claims funds. 

The Carman. Do you have any appropriated money now? 

Mr. Ginuittanp. No. That is the only program the Commission 
has ever had that involved appropriated money. 

The Cuamman. Do you utilize all of the appropriated funds? 

Mr. GiutmaNnp. No, we did not, Mr. Chairman. I believe $12,- 
025,000 was appropriated for payment of claims, and it did not take 
that much money to cover the claims. 

The Cuarran. A little over $3 million went back ? 

Mr. GruuinLANnp. That is right. 

The Cratrman. Now, is that the only appropriated funds that 
have been used in this entire program ? 

Mr. Gruumianp. Yes. That is true. That is the only time we 
have used appropriated money. 

Mr. Loser. And I take it, Mr. Chairman, it is related only to the 
Korean conflict ? 
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Mr. GiuuitLaNnp. That is true. 

The Cuarrman. All other money dispensed in this program came 
from the war claims fund except the amounts to Yugoslavia and 
Panama ? 

Mr. GituintAnp. Yes. Claims, such as those against Yugoslavia 
and Panama, and those under Public Law 285 that I am about to refer 
to—there are appropriated funds for administrative expenses which 
are offset by a deduction of 5 percent from the fund provided by the 
other nations. So that in practical effect, no appropriated funds are 
used. 

The Cuatrman. You may proceed. I am sure most of these ques- 
tions will be answered in the statement anyway. 

Mr. Avery. Mr. Chairman, I may say at this point that that does 
not represent the entire cost to the American taxpayer, because from 
time to time Congress has seen fit to pass certain special and private 
bills for certain claimants beyond the purview of the Commission. 

Mr. Grutinanp. Yes, I believe that litte been true. 

Mr. Avery. But not representing a great deal of money. 

Mr. Ginuittanp. That is right. 


Ill. PENDING CLAIMS PROGRAMS 


The 84th Congress enacted two statutes for claims programs which 
the Commission is now administering. One of them affects the war 
claims fund. The other does not. I will speak of the war claims 
program first. 

1. Public Law 997, 84th Congress, 2d session, amendatory to the 
War Claims Act, became effective August 6, 1956. Claims included 
are those of religious organizations functioning in the Philippines of 
the same denomination as similar organizations in the United States 
for (a) the cost of assistance furnished to American civilians and mili- 
tary personnel captured by or in hiding from the Japanese during the 
war, and (6) the postwar reconstruction costs of schools, colleges, hos- 
pitals, and similar institutions destroyed during the war. This stat- 
ute is a broadening of the coverage afforded under the original act, 
Public Law 896, 80th Congress, and under Public Law 303, 82d Con- 
gress, which restricted eligibility to religious organizations affiliated 
with religious organizations in the United States. The program will 
be completed February 6, 1958. There have been 90 claims filed 
totaling $26,634,605.96. It is estimated that awards will total approxi- 
mately $9,750,000. An additional transfer of $5 million to the war 
claims fund is requisite. 

2. Public Law 285, amendatory to the International Claims Settle- 
ment Act of 1949 was enacted by the 84th Congress at its 1st session 
and became effective August 9, 1955. It provides for the processing 
of American claims against Soviet Russia which arose prior to No- 
vember 16, 1933, and a prefered category for judgment and attach- 
ment lienholders on Russian properties transferred to the United 
States under the Litvinov Assignment. Such claims payment funds 
as are available arise from the net proceeds of properties liquidated 
under the Litvinov Assignment totaling approximately $9,100,000. 
Four thousand and thirteen claims totaling $4,126,383,100 were filed. 
The program will be completed August 9, 1959. 
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3. Public Law 285 also provides for the processing of American 
claims against Italy arising out of the war but not nenrittn by the 
Treaty of Peace. Italy provided a fund of $5 million. 2,192 claims 
totaling $28,272,225 were filed. The program will be “completed 
August: 9, 1959. 

4. Public Law 285 provided a program for the processing of 
American war damages, nationalization, and a limited category of 
contract claims against Hungary. 2,724 claims amounting to $228,- 
111,735 were filed. A claims. payment fund of $3 to $5 million will 
become available from the net proceeds of the vesting of certain 
Hungarian assets by the Office of Alien Property. This is no part 
of the war claims fund. The program will be completed August 9, 
ae 

5. Public Law 285 provides a program for the processing of Amer- 
ican war damage, nationalization, and a limited category of contract 
claims against Rumania. 1,059 claims were filed totaling $261,442,- 
622. A claims payment fund of 20 to 24 million dollars will become 
available from the net proceeds of the vesting of certain Rumanian 
assets by the Office of Alien Property. This is no part of the war 
claims fund. The program will be completed August 9, 1959. 

6. Public Law 285 provides a program for the processing of Ameri- 
can war damages, nationalization, and a limited category of contract 
claims against Bulgaria. 416 claims amounting to $5,599, 076 were 
filed. A claims fund of about $3 million will become available from 
the net proceeds of the vesting of certain Bulgarian asets by the Office 
of Alien Property. This is no part of the war claims fund. The 
program will be completed August 9, 1959. 


IV. GENERAL STATEMENT REGARDING PUBLIC LAW 285 CLAIMS 


Estimates of workload in terms of numbers of claims is somewhat 
illusory in view of the great variations in kinds and types. Many 
claims, presenting similar problems, may be collected into groups and 
processed with comparative rapidity. Others present “individual 
problems of such difficulty that they cannot be categorized at all and 
must be processed singly. Some claims may demand the attention 
of but a limited number of the Commission’s personnel with a total 
time consumed of only a few hours. Others singly may require 
several months in man-hours and the attention of many members 
of the staff. Legal and factual problems may be as troublesome as 
any which ever arise to perplex a court of the United States. 
Claims based on war damage or nationalization measures include 
almost every conceivable kind of property; stocks, bonds, bank 
accounts, currency, livestock, produce, personal belongings, furniture, 
dwelling houses, farms, farm buildings, stocks of merchandise, stores, 
warehouses, manufacturing plants, mines, oil wells, theaters , schools 
and colleges, ship cargoes, public utilities, and almost anything else 
you can think of. There are all sorts of combinations. There are 
claims for false imprisonment, personal injuries, and death. Situs 
of the bulk of the property claims being behind the Iron Curtain, 
where sources of information are limited, questions of ownership, 
extent of loss, and cause of loss are frequently stubborn. Claims 
range in amounts from a few hundred dollars to many millions. 
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Awards under the Public Law 285 workload are payable in full up 
to $1,000 and are prorated against the respective funds above that. 
They do not cross over, i. e., Bulgarian money is not used to pay 
Rumanian claims. As of February 26, 1957, decisions had been issued 
on 4.285 claims. Awards in terms of dollars totaled $2,177,818. 


V. BILLS BEFORE THE CONGRESS 


Your committee has requested reports on 20 bills currently pending 
in the 85th Congress. These reports are in process of preparation. 
It may be pertinent to review our positions taken concerning similar 
bills in the 84th Congress. 

1. H. R. 156 and H. R. 5395. These measures proposed to extend 
World War II prisoner-of-war benefits to members of the Armed 
Forces who were in hiding from the enemy. The Commission re- 
ported unfavorably because no violation of the Geneva Convention, 
which was the rational for prisoner-of-war compensation, was in- 
volved. Another reason was the virtual impossibility of detecting 
the shirkers and a. w. o.1.’s._ It was estimated that the number of claim- 
ants, including Filipinos, might reach 100,000. Similar measures, 
H. R. 4185 and H. R. 4742, have been introduced in this Congress. 

2. H. R. 1756 and H. R. 4274. These measures proposed to extend 
World War II civilian internee benefits to Americans interned in 
China. The Commission was of the opinion that such a measure 
would be inconsistent with the rational for civilian internee benefits, 
which was to compensate Americans who would normally return to 
the United States in time of danger, but who were encouraged to 
remain in hazardous areas in the interests of the United States. 
Americans in China were warned to depart. Estimated number of 
claimants was 3,000 and the cost $7,500,000. Similar measures, H. R. 
527 and H. R.2505, have been introduced at this session. 

3. H. R. 169 proposed that certain awards of the Mixed Claims 
Commission having a residual unpaid balance of $15,000 or less, be 
paid immediately. As no part of the funds in our charge were con- 
cerned, we reported “no comment.” A similar measure, H. R. 2234, 
is pending in the 85th Congress. 

4. H. R. 2135 proposed to amend section 32 of the Trading With 
the Enemy Act to provide return of amounts payable to aliens under 
trust funds cine by Americans. We reported “no comment.” A 
related measure, H. R. 4685, is pending in this Congress. 

5. H. R. 7733 proposed to add brothers and sisters and next of kin 
to the class eligible to receive benefits as survivors of persons who 
lost their bank accounts and other credits sequestered by the J apa- 
nese in the Philippines during World War II. The Commission 
gave its opinion that this would discriminate against persons simi- 
arly situated as to all other war-claims legislation and that the cost 
of administration would outweigh the benefits. A similar measure, 
H. R. 2155, has been introduced at this Congress. 

6. H. R. 2231, H. R, 11158, and H. R. 11424 (identical bills) pro- 
posed a claims program for American losses from nationalization of 
properties in Czechoslovakia. The Commission commented that. as 
presently drafted these bills would admit of a number of inequities 
and serious administrative difficulties, and that much more study of 
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this subject was necessary. Accordingly, the Commission recom- 
mended that consideration of such measures be deferred. H. R. 1016 
and H. R. 4204, pending in the 85th Congress, deal with the same 
subject matter. 

7. A number of measures were introduced in the last Congress 
proposing to amend the War Claims Act and provide for World 
War II property-loss-claims programs against Germany. Similar 
losses arising from World War I were adjudicated by the Mixed 
Claims Commission. Some of the bills provided for full or partial 
returns of German assets. The Commission has not commented on 
such portions of the bills in that this function is outside its juris- 
diction. 

With regard to one of these bills, H. R. 2233, the Commission 
considered that the contemplated coverage lacked adequate definition 
or limitations, that it was too broad and that the cost would be ex- 
cessive. H. R. 9864 and H. R. 6008 were identical, and similar to 
H. R. 5840. These bills contemplated payment in full for American 
property losses and disability claims and other claims which appeared 
to be but vaguely defined. The Commission was of the view that the 
cost would be excessive and the administative provisions inadequate, 
cumbersome and unworkable. H. R. 10548, similar to H. R. 6730, 
H. R. 6970, and S. 2227, introduced at the last session and herein- 
after commented on, extended claims provisions to Japan. The Com- 
mission called attention to the fact that funds applied to payment of 
war claims in the eastern theater were already far in excess of the 
European and more particularly so if considered in proportion to the 
sources from which the funds were obtained. 

Bills pending before the 85th Congress concerning this subject 
matter are H. R. 4416 and S. 600. 

Bills introduced before the last Congress on which the Commission 
reported favorably were H. R. 6730, H. R. 6970, and S. 2227. They 
were identical. H. R. 6730 and S. 2227 were administration bills 
transmitted by the Secretary of State. These bills would provide for 
property claims attributable to military operations or special meas- 
ures in Germany, Albania, Austria, Czechoslovakia, Greece, Poland, 
and Yugoslavia, and claims for losses, injuries, and death on the high 
seas resulting from German military action, and claims based on re- 
moval of American property from Germany for reparations. They 
provided a limited return of German assets. A claims fund of $100 
million was to be established from moneys to be paid to the United 
States by Germany under the agreement of February 27, 1953, con- 
cerning postwar economic assistance. The bills, in general, contem- 
plated payment of wards in full up to $10,000 and for pro rata pay- 
ments above that. These measures are under renewed study in the 
executive branch and some modifications are under consideration. A 
further transmittal may be forthcoming at an early date. 

8. A measure introduced in the 85th Congress affecting the war 
claims fund but not otherwise affecting the Commission, which had 
no counterpart in the 84th Congress is H. R. 3871 designated the 
“Veterans’ Children’s Scholarship Act.” It provides for use of in- 
terest received on investment of funds obtained from liquidation of 
assets vested by the Office of Alien Property for scientific scholar- 
ships and fellowships for veterans’ children. 
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A table summarizing the measures affecting the war claims fund 
only introduced in the 85th Congress, the companion measures in the 
84th Congress and a synopsis of the Commission’s views, is attached 
hereto. 

I thank you, gentlemen. 

The Cuarrman. I think for the benefit of the members of the com- 
mittee, the hearing should have this information which you have pre- 
pared here, and without objection, it will be included in the record. 

(The information referred to is as follows :) 
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Mr. GituitLanp. Thank you, Mr. Chairman. 

The Cyartrman. Does that complete your statement? 

Mr. Gin1ILLAND. Yes; that completes my statement, sir. 

The Cuarrman. Thank you, Mr. Gillilland, for this very full ex- 
planation of the entire problem. This is fine background information 
for this committee to consider. 

I am sure there must be a number of questions in the minds of mem- 
bers of the committee on the general program and policy. The organ- 
ization, I think, has been fully explained. Insofar as special prob- 
lems of the Foreign Claims Settlement Commission and the Depart- 
ment of Justice are concerned, I imagine you are not in too good a 
position at this moment to summarize what they are. They arise, 
probably, from day to day. 

Mr. Townsenp. Yes, sir, they certainly do. All I can say is that 
we are pursuing our liquidation task with as much vigor as we can 
bring to bear on it, and skill. We are trying our best to get the Gov- 
ernment out of business. One way to do it, of course, is to end the 
litigation. And we are concluding a great many suits. Our definite 
figures are available to the committee. 

The CuatrmMan. Mr. Rhodes, do you have any questions? 

Mr. Ruopes. I would like to ask: How many industrial firms are 
still held in your office, Mr. Townsend ? 

Mr. Myron. About nine active enterprises remain to be liquidated. 
The largest of those enterprises is General Aniline & Film, the stock 
of which is being presently offered for sale. There are eight other 
enterprises of much smaller size remaining. 

Mr. Ruopes. How soon do you expect to liquidate those holdings? 

Mr. Myron. We anticipate offering for sale the stock of those cor- 

orations which we have vested sometime before the end of this year. 

here is one corporation which is still in litigation, and that is, 
I think, nearly completed. It is now in the circuit court of appeals, 
and as soon as it is completed we will prepare that one for sale. 

Mr. Ruopes. Which company is that? 

Mr. Myron. Spur Distributing Co., of Tennessee, an owner of 
gasoline and oil stations from the District of Columbia south. 

Mr. Townsenp. That is, if the claimant wins the litigation he gets 
the properties. If he loses the litigation, we will then be in the posi- 
tion of selling it. 

Mr. Ruopes. That is all, Mr. Chairman. 

The CHarrman. Mr. Avery? 

Mr. Avery. Thank you, Mr. Chairman. 

In the distribution of whatever there may have been, is it normally 
a dollar distribution or allocation, or is it sometimes a commodity, 
considering stock a commodity ? 

Mr. Gross. If you do not mind, Mr. Avery, I would like to have 
that question clarified. What do you mean by distribution ? 

Mr. Avery. Satisfying claims. Let me say it that way. 

Mr. Gross. Well, if the property is available, is still in our office 
in kind, and the claimant is successful, the property is turned over to 
him in kind. Otherwise he would receive the proceeds of the sale 
of the property. 

Mr. Avery. It would appear that there had been considerable 
accretion in the value of this property. That is what I was getting 
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around to. Now, what value is taken? The value at the time the 
property was taken or its present inventory ? 

Mr. Gross. If the property is still in kind in our hands, we would 
be required to turn it over as it is in kind. If it were 10 shares of 
General Motors which we happened to be holding for 5 years and it 
increased in value in the 5 years, and the claimant was successful, we 
would return those 10 shares of General Motors. 

Mr. Avery. Then there would be no revenue derived to the Gov- 
ernment—I am not talking about the Commission but the Govern- 
ment—there would be no revenue forthcoming for the Federal 
Government ¢ 

Mr. Gross. Not in the case where it is determined that the claimant 
is entitled to the return of his property. 

The Cuarrman. Mr. Dingell? 

Mr. Dineett. I do have several questions, but I would be glad to 
defer to some of my other colleagues. 

The CuHarrMan. Well, you can take 5 minutes at this time. 

Mr. Drncett. There is a question I want to ask concerning what 
is contained in the last part of the statement of Mr. Gillilland. That 
are the Commission’s present views on the subject of S. 600 for full 
return of Japanese and German assets for World War II damage 
claims in the European and Pacific theaters. 

I am specifically interested in this: The German and Japanese Gov- 
ernments have agreed to assume the claims of their own nationals for 
property seized in the United States. Is that not right ? 

Mr. Ginumianpd. Do I understand that the question is directed at me? 

Mr. Dince.u. Yes. 

Mr. Ginumanp. Well, that goes into an aspect of the legislation that 
we are not, in the Foreign Claims Settlement Commission, con- 
cerned with. 

Mr. Dincext. The real fact of the matter is that the German and 
Japanese Governments have agreed to assume responsibility to their 
own nationals for property seized in this country to compensate our 
citizens for property seized over there. Is that not a fact? 

Mr. Giuuitianp. [ understand that is true; yes. 

Mr. Drnceti. You mean to say you do not know whether that is 
true or not? 

Mr. Gittmann. Again, sir, that lies outside the scope of our func- 
tion. I do not think that the Japanese commitment has gone any 
further than claims arising in Japan. Oh, you are speaking about 
their own nationals, though, are you not ? 

Mr. Dineeiu. Yes; their own nationals. 

Mr. GruurLanp. Yes; I understand that is true. 

Mr. Dincetu. Do you not think it makes it very foolish for this 
Government to turn around and offer these governments three, four, 
or five millions dollars or however much it may be ? 

Mr. Giiuittanp. That lies outside of our field. I would not care 
to comment on that. 

Mr. Drncetx. You recommend that this bill be passed here, at least 
so far as the Germans are concerned ? 

Mr. Gititmianp. That was our recommendation concerning H. R. 
6730 at the last session, sir. 

Mr. Dincext. Is that your recommendation at this session ? 
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Mr. Gituittanp. You will note that the comment that I have 
made has been a review of the comments that we made with refer- 
ence to bills at the last session. I made no comment on the pres- 
ently pending bills. 

Mr. Drncett. Then you do not recommend that that bill S. 600 
pass at this time? 

Mr. Gritritanp. No; I don’t want to say that. We haven’t made 
a report to the committee on it yet, and until the report is cleared 
and comes up, I do not think I should comment on it. 

Mr. Drineett. Then at least as far as I am concerned, I want you to 
bear in mind the fact that the agreements between Japan and the 
United States specifically requires that the Japanese Government 
assume responsibility for the claims of Japanese citizens against the 
American Government in connection with seizure of Japanese prop- 
erty. There is a similar agreement between Germany and the United 
States. I think that ought to be a consideration in any discussion 
of whether or not the United States is going to return a substantial 
amount of money to these people, particularly after we have been send- 
inn aid in the huge quantities we have. 

he Cuarrman. You are talking about the return of vested Jap- 
anese property ? 

Mr. Drneett. I am talking about the property that they talked 
about here in their comment on S. 600. It says “full return of Ger- 
man and Japanese assets.” 

The Cuarrman. I notice in the report, however, so that the rec- 
ord may show it, the Commission report laid before Congress was ad- 
verse as to Japanese claims. 

Mr. Drncetzt. Apparently it is favorable as to the German claims. 

The CuHatrman. In the last statement following that it says: 


the Commission has no position on the return or nonreturn of vested assets. 


That is the last statement there. 

Mr. Drneetu. I did not see that. 

Mr. Gitutmanp. That is in the report on the bill that we made last 
year. Westated that we had no position on that question. 

Mr. Ruopes. Will the gentleman yield ? 

Mr. Dineetu. Yes; I will yield. 

Mr. Ruopes. How does the bill affect your plans to dispose of the 
property under your jurisdiction? I am thinking of a firm in my dis- 
trict by the name of Lieberknecht.. Do you plan to sell the stocks 
that are held by your Office? What about S. 600? How does that 
affect your plan for disposing of this stock ? 

Mr. Myron. Congressman, I think that question should be directed 
to the Office of Alien Property, because we have jurisdiction over the 
Lieberknecht Co. We have already offered it for sale and have re- 
jected the bids that were made and are preparing it for sale again. 

I think it is outside of Mr. Gillilland’s jurisdiction. 

Mr. GuuitLANnp. Yes; it is not within our jurisdiction. 

Mr. Ruopes. If S. 600 would be approved by the Congress, how 
would that affect your plan to sell that stock ? 

Mr. Myron. We, of course, would return it, under the Johnston bill. 
That is S. 600, I believe. 

Mr. Ruopes. Yes. 

Mr. Myron. We would be required under the provisions of that bill 
to return the property immediately. The bil provides that all prop- 
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erties which are still held in kind shall be returned immediately. So 
that would require us to return the Lieberknecht Co. to its original 
owners. 

Mr. Ruopes. This stock was offered for sale, and you had bids, and 
you rejected all bids. 

Mr. Myron. That is correct, sir. 

Mr. Ruopes. Does that mean that you will hold this stock until you 
get more favorable bids on it? 

Mr. Myron. We will reoffer the stock just as quickly as we possibly 
can. We felt that the bids were inadequate. 

Mr. Ruopes. Is there a possibility now that you will sell that stock 
for less than was already offered 

Mr. Myron. You mean in our offer? No; I would say that we will 
receive a higher offer for the stock of Lieberknecht. We felt that the 
offer that was made, the highest offer, was inadequate. 

Mr. Doiiincrer. Will the gentleman yield there? 

I just wanted to ask one question at that point. The stock offered 
for sale—will that be offered for sale to Americans only, or will that 
be offered for sale to any nationality ? 

Mr. TownseEnp. No; that will be offered for sale to Americans only. 

Mr. Dincetxi. Let me ask you this question. You say General Ani- 
line is presently in the process of being liquidated. 

Mr. Townsenp. I beg your pardon, sir, I did not say “being liqui- 
dated.” I said we are trying to sell the shares which the Gov ernment 
has. Perhaps I did not understand you. You did not mean liquidate 
the corporation, but only to _ stock and liquidate the Government’s 
interest in it. That is right; 

Mr. Dixexnn. How will S. 600 affect that ? 

Mr. TownseEnp. Is that the Johnston bill ? 

Mr. Dinceuu. Yes. 

Mr. TownseEnp. It is not quite accurate to say it would require im- 
mediate return, because the Johnston bill—I trust my recollection on 
this is accurate. I read it very hurriedly, but if I remember the John- 
ston bill, it provided that in the case of a decision by the President 
or his designated authority that a certain property was essential in 
the national interest, some control over it should be retained. In that 
case, it would be returned, but subject to the requirement of being sold 
to Americans by the persons or interest from which it had been taken, 
within 2 years. And there are rather elaborate provisions in the bill 
to the effect that in the meantime the Attorney General may apply 
for what is referred to as an order of divestiture. And there are pro- 
visions also for the appointment of trustees. 

I am replying a some length because I do not want to mislead the 
Congressman by a short reply, which might be accurate only within 
limitations, 

The Cuarrman. If the gentleman will permit, I did say at the out- 
set that with respect to specific bills we would have full hearings on 
them and they would be fully explained at the proper time. 

The purpose of our hearing this morning, of course, is to review the 
whole program and get the general policies. 

Mr. Dinceiu. Very well, Mr. Chairman, I will withdraw the ques- 
tion. 

I just wanted to ask this question. Will you tell me, sir, whether 
there are any countries where American property was seized during 
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or prior to the war, and there is no provision in the law for return or 
compensation of American citizens from assets held by your Com- 
mission ? 

Mr. Townsenp. Sir, I am not able to answer that question directly, 
I do not know. 

Mr. Dryeett. Is there provision for compensation of American 
nationals who have had property seized in Lithuania? 

Mr. GirumaNnp. Perhaps I had better take that. 

There is not at the present time now; no. 

Mr. Dince.x. Nothing for Americans who have had their property 
seized in Lithuania ? 

Mr. Guum.anp. Not at this time. 

The Cuatrman. Mr. Loser? 

Mr. Loser. I would like to ask Colonel Townsend just one ques- 
tion. 

The Cuarrman. Will you pull a chair up there for Mr. Townsend ? 

Mr. Loser. Colonel, I was wondering about the jurisdiction of your 
organization; that is, the Office of Alien Property. Is it your func- 
tion to take into possession or vest the property of these enemy na- 
tions and reduce it to cash? Is that the function of your organiza- 
tion ? 

Mr. Townsenv. Well, we are not doing any more vesting any more 
except under this satellite bill, which is a special matter. There has 
been no vesting of German assets since April of 1953, if I remember 
correctly. 

So now, to carry on a little further, our purpose is to administer 
the property which has been vested, subject to the terms of the act; 
that is, to retain it if litigation is pending and to return it if a claim 
is made by a person entitled to have it returned to him and if he can 
establish it and otherwise to liquidate it—convert it into cash. We 
handle the property in accordance with the act. Title passes once it 
is vested. 

Mr. Loser. What do you mean by administering? You do not de- 
termine the validity of any claims or anything of that sort, do you? 

Mr. Townsenp. Oh, yes. Administrative claims. There are cer- 
tain types of claims. We have thousands of them pending. 

Mr. Loser. Well, does your organization overlap with that of this 
other gentleman here, Mr. Gillilland, with reference to the settle- 
ment of claims, or making awards? 

Mr. Townsenv. Well, I could let Mr. Gillilland answer that. I 
do not think it overlaps. We are not dealing with that kind of a claim. 
We are dealing with, broadly speaking, this type of a claim. 

First, the claimant says, in effect, “You took my property, and you 
made a mistake. I am an American citizen, or I am otherwise quali- 
fied to retain it, or I was a persecutee.” Or, if I may go one step 
further, the other type of a claim is a claim by a person who says, 
“Yes, this enemy alien was indebted to me. You have his property. 
I want to be paid out of it. And I will file a claim against it, which 
amounts to, let us say, an attachment, something like an attachment.” 
And that claim has to be adjudicated. And broadly speaking, there 
are about three and a half or four times as many debt claims, which is 
the second type I just mentioned, as there are title claims; that is, 
suas by persons who say they own the property. Do I make myself 
clear ? 
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Mr. Loser. Claims that you determine are claims made against the 
particular property, and by persons who insist that they have some 
claim against the prior owner of that property ? 

Mr. TownsENp. That is one type. And the other type is the person 
who claims he has title to it, that it is his. 

Mr. Loser. Against the particular property. 

Mr. Townsenp. That is right. 

Mr. Losrr. And this other type deals with claims of nationals and 
all of those persons who have been given benefits under the acts of 
Congress. 

Mr. Townsenp. Well, that is my understanding. 

Mr. Loser. Is that correct? 

Mr. GituiLanp. Yes, that would be true, Americans who have been 
injured by the war in one way or another. 

Mr. Loser. So it is an entirely separate organization, and there are 
no conflicts at all with respect to the adjustment of claims. Is that 
correct, Mr. Gillilland ¢ 

Mr. GinuiLanp. Yes, that is true. 

Mr. Avery. Will the gentleman yield at that point? 

Is there any judicial review from administration decisions of the 
Commission ? 

Mr. GILtumLaNnp. Are you addressing that to me, Mr. Avery? 

No, there is not. 

Mr. Loser. Just one more question. 

I did not notice under III anything about a bill which was intro- 
duced in the Senate by Senator Smathers with reference to a disposi- 

tion of these funds. Do you recall whether you referred to it in this 
list of bills or legislation pending before the 85th Congress? 

Mr. GiiurLanp. Is that the scholarship bill ? 

Mr. Loser. Yes, it is. 

Mr. GituiLaNp. Yes, I do refer to it, without comment any more 
than to just call attention to it. My comment appears on page 14. 
It is numbered paragraph 8 on page 14. 

Mr. Losrr. Yes, I saw that. 

Mr. GintitLaNnb. This is the House counterpart. 

Mr. Loser. The House counterpart. I did not associate that with 
Senator Smathers’ bill. Is that a similar bill? 

Mr. GiLuitLanp. Yes, it is. 

Mr. Loser. Then, H. R. 387i—do you refer to that on your table, 
in the last three pages of your statement ? 

Mr. GiLuiLLaNnpb. I do not believe it is in the table. The table would 
go principally to measures that were pending before the last Congress 
and their counterparts at this session. 3871 had no counterpart in 
the 83d Congress. 

! Mr. Loser. So you are making no observation whatever about 
Senator Smathers’ bill ? 
' Mr. GILLILLanp. No. 
Mr. Loser. That is all, Mr. Chairman. " 
The CuatrmMan. Mr. Beamer. 
Mr. Beamer. I shall postpone most of my questions, because we 
will be listening to you two gentlemen before our subcommittee later. 
I would like to ask you one or two questions, however. 

In your statement, Mr. Gillilland, you referred to a number of 

bills in which you presented a report. Did all of those bills come 
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before this committee, or did they come before some other committee 
of the House ? 

Mr. GitumaNnp. I believe that the bills I referred to in division V 
were all bills within the jurisdiction of this committee. 

Mr. Beamer. I recognize most of them, and I was wondering how 
much of the money—may I just refer to page 7, specifically? You 
reported an amount of $9,750,000 under Public Law 896 of the 80th 
Congress. I am trying to reach into my memory and recall. It 
seems to me we were told it would not amount to that large a sum. 

Mr. GituiLLanD. This is just my recolletion, but I believe our esti- 
mate was something like $8 million at the time. 

Mr. Beamer. I thought there was a stretch in there, and no one 
could give an exact figure, as I recall. But here it is already $9,750,000 
and apparently could be still more. Is that correct ? 

Mr. GituitLANp. Well, we cannot, of course, Mr. Beamer, predeter- 
mine the claims. That will not be determinable until the shitmes are 
actually all before us and we can get a complete grasp of their scope 
and all facets in connection with them, that we can tell. This seems to 
be the estimate that the administering division now makes of the prob- 
able sum of money that will be required to pay those claims. 

I cannot speak for my own observations but only on advice from 
the division. 

Mr. Beamer. I am asking only for the one reason, because so many 
of these bills will be before the Congress and particularly before our 
committee, that we do want to have some estimate, and it only can be 
a very rough estimate that we can expect from your Commission. 

Mr. Grmiianp. Yes. 

Mr. Beamer. Now, one last question, one which I think has con- 
stantly been before us. This question of sanctity of property—I 
wonder how far it can go. We have in this country always Been 
fortunate enough to be the victors in every conflict. Suppose we are 
not some time? We could have that same thing happening to us 
that has happened in connection with the different agreements that 
have been made. We might find that war would be terrifically expen- 
sive not only to the men who served in the armed services but to 
others. 

I am wondering if we are pursuing the proper course in forgetting 
that there is this matter of sanctity of property. That is just some- 
thing for you to think of. 

Mr. GrtuiLLanp. I am not sure you are directing the question to me, 
but again I think that is one that is outside of the scope of our Com- 
mission. 

You are speaking about the question of return of properties. 

Mr. Beamer. It is not within the jurisdiction of your Commission. 
I recognize that. 

Mr. Gruimianp. No. We do not ordinarily express a view about 
that. 

Mr. Beamer. I will not ask you to answer it. And I myself have 
mixed emotions on it. But I think it is something that the Congress 
and the public should be thinking about. 

Mr. Townsenp. I think the Congressman might be interested in the 
action and discussion of the American Bar Association meeting in 
Philadelphia a year or two ago and the special committee report, which 
was voted on, on this very subject. And, by the way, the discussion 
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was opened by Senator Pepper, I believe, a very distinguished lawyer. 
And, of course, opinions differ on this subject. Some think one 
thing and some think another. But Senator Pepper was very firmly 
of the opinion, and the panel of the American Bar Association agreed 
with him by about 3 to 1 in a vote, that confiscation was not here 
involved at all. It is perfectly competent for a government to provide 
for reparations. 

There is also an interesting article from the very scholarly point of 
view published in the January number of the American Journal of 
International Law on the same subject precisely and relating pre- 
cisely to the Congressman’s question. 

Mr. Hate. Well, where is Senator Pepper’s article published ? 

Mr. Townsenp. I do not recall, sir, where Senator Pepper’s article 
was published, but it was published in the proceedings of the associa- 
tion that year. The article I just mentioned was published in the 
American Journal of International Law, January 1957, volume 57, 
No. 1, at page 18. It is by Henry P. DeVries, professor of inter- 
national law, Columbia Law School. The title is “The International 
Responsibility of the United States for Vested German Assets.” 

Mr. Loser. Colonel, would you be so kind as to furnish the com- 
mittee with copies of those papers that you refer to, so that they 
might appear in the record ? 

The C HAIRMAN. How long are they, Colonel ? 

Mr. Townsenp. Of course, whether they should appear in the rec- 
ord is not for me to determine. My recollection is that the article in 
the American Journal of International Law is about 8 or 10 pages 
or something like that. 

The Cuatrman. If you will submit them to the committee, we will 
determine whether it should go in the record. 

Mr. Loser. If you would just send me a copy, I would like to read 
them. 

Mr. Cray. I am a member of the Foreign Claims Settlement Com- 
mission. I might throw one additional thought before the committee: 
That as far as the position of the United States is concerned relating 
to whether to return or not to return, I think the history of not only 
the American approach but that of the friendly nations of the West, 
must be considered as well. We must consider the Paris Agreement 
of 1899, which again recurred in 1904 and 1906, and the Paris Repa- 
rations Agreement of 1946, in which all the Allies more or less had a 
meeting of the minds as to how vested assets in these various countries 
should be treated. 

And I would like to supplement what Colonel Townsend said. I 
have the article here, in the American Journal of International Law, 
and I think it is very well stated by Professor DeVries of Columbia 
University in his article there, as to exactly what the overall picture 
outside of the United States is in connection with this problem. 

It is just not a national problem, as far as we are concerned, but 
I think it is a worldwide problem as far as international law is 
concerned. 

Mr. Beamer. Mr. Clay, may I ask this question, then: Historically 
speaking, do any of you have any information as to what has been 
the policy of nations within the last several hundred years, for ex- 
ample? Has there been any definite policy established in interna- 
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tional law for the handling of what we now term alien property, 
alien enemy property ? 

Mr. Cray. Oh, I think there has been a very definite pattern. 

Mr. Beamer. There is a definite pattern ? 

Mr. Cray. Yes, sir. 

Mr. Beamer. Are these bills that are before us following that pat- 
tern, or are they deviating? 

Mr. Cray. I w ould not want to take a position. I could give you 
my personal opinion, if you would care for it. 

Mr. Beamer. We will not hold it against you. 

The Cuarrman. Again, if the gentlem: an would permit, as I have 
stated heretofore, we are going to have hearings on these bills. I 
know we could get into a discussion of them this morning and utilize 
a lot of time. 

I will say to my colleague: Could we ask them if they agreed with 
the statement that was made by the Chairman of the Foreign Claims 
Commission, in which they said: “The Commission will “doubtless 
have recommendations very soon.” Are we in agreement with that? 
Is that your understanding, Colonel ? 

Mr. Townsenp. I do not know anything about our recommendations 
that are coming up, sir. There was the partial return bill, so-called, 
introduced in the last Congress. I do not think we have any sugges- 
tions to make at this time on legislation by this Congress. 

The Cuarrman. No, this is Mr. Gillilland’s statement that this whole 
thing is being reviewed by the administration and reports will be 
received. 

Mr. Beamer. Mr. Chairman, I was not asking for any definite state- 
ment. I was merely, I think, parroting more or less what we have 
understood in our own committee. For example, there are some mem- 
bers who have wanted to confiscate all the property and give these 
assets to our men and women who suffered during the war. That is 
how the POW’s received their $1 per diem that was raised to $2 per 
day. 

There was also the feeling that it should have been returned right- 
fully to the property owners with reparations under the reparations 
agreement. 

So there was that thinking among the committee members. That is 
the only reason I raised the question, because I think that might be a 
little basis. 

That is all I have. 

Mr. Fiynt. A few moments ago there must have been something in 
my questions, Colonel, to have your answers perhaps show a little 
anger at my questions. I hope there was nothing in my questions that 
would be considered by you to be offensive. 

Mr. Townsenp. Oh, not the slightest. 

Mr. Fiynr. Asa matter of fact, I thought I said in that that I want 
to congratulate you, and I want to do so again. 

I also want to take this opportunity to apprise the committee of the 
distinguished war record of Colonel Townsend, whom we recognize 
as a former distinguished soldier in our Armed Forces, an able lawyer, 
and certainly a man who should reflect credit upon the Department of 
Justice in which he serves. 

Mr. Townsenv. Thank you, sir. 
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Mr. Fuynr. And there was nothing whatever in what I asked a 
while ago that was intended to be offensive. 

Mr. Townsenv. Oh, I understand that perfectly. 

Mr. Fiynv. If there was, I would want to strike it out. 

Mr. cabs Perhaps the difficulty was that my reply was one of 
trying to put in a capsule something that should be taken up at con- 
sider: able length. 

I had in mind a pattern of postwar conduct, the demand for repara- 
tions, the examination of reparations. ave the illustration of the 
Franco-Pussian War, a pattern which sasttonn recognized in interna- 
tional law for a long time. 

Now you have a departure from that. Whether the departure was 
wise or not is certainly not something for me to express an opinion on. 
But there was a departure on the part of all the Allies in an agree- 
ment. And there has not been, in the Netherlands or in Great Britain 
or in France or in any one of a dozen countries I could mention, the 
slightest hint that there should ever be any return of those vested 
assets. Itis only here we get it. 

Mr. Fiynv. You can be seated, if you will, because I am going to 
ask a few more questions. 

We do value your thoughts and your opinions on these things. As 
a matter of fact, I think we will be fortunate in having you give your 
opinions on them if and when you can. 

The question which concerns me is in line with the question asked 
by my colleague, Mr. Beamer, a few minutes ago. And that is that as 
of 1957 it is highly probable that more American nationals own 
either outright, or have an interest in, personal and real property 
throughout the world, than nationals of all other countries in the 
world put together. Now, that may not be an exactly correct state- 
ment, but I think that it is substantially correct. Certainly Ameri- 
can interests and the interests of American nationals in real and per- 
sonal property holdings, scattered throughout the entire channels of 
international commerce and trade, are greater than any one country 
ani their nationals and possibly greater than all others combined. 

My thought is this, and, incidentally, I want to preface this by say- 
ing that I am not the author of any bills; that prior to my entering 
the Congress as a practicing lawyer I nev er had a case of any kind in- 
volving either side of this particular controversy. But I am very 
much interested in what would happen to American nationals’ prop- 
erty in the event we should someday be on the losing side of either a 
brush-fire-type conflict, such as the Korean war, or a conflict of catas- 
trophic size ike World War ITI. 

The historical pattern, I believe—and Mr. Clay was about to com- 
ment on that awhile ago—the historic pattern, I believe, from my 
limited knowledge, my very limited knowledge, of this subject, has 
been that the purpose of seizure was to prevent the use of property 
held by enemy nationals from being used in any way im the prosecu- 
tion of the war against, say, our country, for example. 

This historical pattern has, I believe, been that at the conclusion of 
hostilities, either at, before, or immediately after the consummation 
of a treaty of peace, the property belonging to the governments of 
enemies would, of course, be subject to disposition by the victorious 
nation, but that the property of enemy nationals, individuals within 
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those countries, would be considered private property, and wherever 
possible would be restored. 

Mr. Clay, am I substantially correct that that is the historical pat- 
tern ‘ 

Mr. Cray. Mr. Congressman, that is substantially correct, with the 
exception that under the Paris Reparations Agreement of 1946, there 
was a mutual agreement on the part of the Allies, including the Neth- 
erlands especially, Great Britain especially, that there would not be a 
return of enemy property, inasmuch as it affected other aspects of the 
overall program, postwar assistance, and the like. 

Mr. Fiynr. Am I correct in assuming that that 1948 Convention of 
Paris was the first major departure from the historical pattern ? 

Mr. Cray. Yes, sir. 

Mr. Fiynt. Now, we are concerned today, of course, as all of us 
are, with the situation in the Middle Eastern area. I have read re- 
cently, through the public press and periodicals, that the present Gov- 
ernment of Egypt has gone quite a far way in nationalizing certain 
properties over there, in addition to the Suez Canal. The Suez Canal 
is apparently only one of the pieces of property which the Egyp- 
tian Government has nationalized. I am informed of this, though I 
have not verified it, that the Egyptian Government has undertaken to 
nationalize, seize, and confiscate all properties belonging to Israeli na- 
tionals as both compensation to Egypt for injuries suffered in the 
recent hostilities and as punishment to those nationals for the acts 
of their Government. 

They have, I am informed—and, as I say, I want to verify this 
carefully, because I only read it very briefly, and my information 
comes from the articles that I have read—set up an Egyptian Office 
of Alien Property, and they have created the position of Egyptian 
Alien Property Custodian, and they have circularized their own peo- 
ple, through their every means of mass communication and disper- 
sion of news available to them; that they have patterned theirs on the 
existing offices, the existing law, of the United States Government, in 
dealing with alien property. 

I want to say, if I can, that I hope that we in this country, who 
believe in the sanctity of private property, to which my friend from 
Indiana referred a while ago, are not inadvertently setting up a prece- 
dent to establish nationalization of property throughout the world by 
any nation in which there is foreign-held capital, personal property, 
or real property. And, of course, when these individual bills come 
up, we will have more questions, and we welcome, we sinc erely wel- 
come, your responses and unsolicited statements that might enlighten 
this committee, by your Office, Colonel Townsend, and by Mr. Gillil- 
land, and by Mr. Clay on the Commission on which you serve. 

I want to ask one or two more specific questions. 

Is there any way that this committee, and therefore the Congress, 
could receive information as to how much profit has been made by 
the Government in operating this property held under your jurisdic- 
tion, the office which you hold? 

Mr. Townsenv. You used the word “profit.” 

Mr. Frynt. Yes. Have they made any money, these companies? 

Mr. TownsEnp. Oh, yes; they have made a great deal of money. 

Mr. Frynr. Now, has the $50 million to which you referred on 
page 5 of your statement—has that $50 million deducted for adminis- 
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trative expenses been in addition to any profits which may have ac- 
crued to the Federal Government in the operation of these holdings? 
Mr. Townsenp. It comes out of the bulk assets of the property. 
Mr. Fiynv. It comes out of the bulk assets? 
Mr. Townsenb. While we are on that, let me invite your attention 
to the middle of page 4, where it says: 
Our vesting program from 1942 to 1953 resulted in the seizure of approxi- 
mately $394 million of assets valued as of the dates of vesting. Income of $69 


million from these together with a postvesting increase of more than $167 mil- 


lion in their worth has brought the total value of property acquired through 
vesting to approximately $630 million * * *. 


Mr. Fiynr. What is considered to be the date of vesting? Was it 
the date of seizure? 

Mr, TownseEnpD. It is the date of issue of the vesting order, sir. 

Mr. Fiynr. What was the date of that? 

Mr. Townsenp. Oh, they vary. 

Mr. Fiynt. Was it retroactive to the initial seizure? 

Mr. TownsEenp. No, sir; they are the same. 

Mr. Fiynr. The seizure and the subsequent vesting are entirely 
different dates? 

Mr. Townsenp. Oh, no. 

Mr. Fiynr. The seizure was based under the old concept, that they 
would be seized and held temporarily ? 

Mr. Townsenp. It would not be quite accurate for me to answer 
that “yes” or “no,” because, Congressman, the law permitted the 
vesting order to be issued by the designee of the President. Now, he 
issues the order, and title passes to the United States Government. 

Mr. Fiynt. Does any of this vesting take place prior to 1946, or 
was all of it subsequent to the Paris Convention of 1946? 

Mr. Townsenp. Oh, it took place beginning in February of 1942, 


and continued on through April, 1953. That was the latest vesting 
date in respect of German assets. 


Mr. Hae. Will the gentleman yield? 

You mean that the vesting began in 1942? 

Mr. Townsenp. Correct. The vesting. The seizure would be the 
same thing. For example, if it is a bank deposit and the bank gets 
a vesting order, the title passes that minute. But on the other hand, if 
it is physical property, 1t may require an action to take possession, 
and soon. But, theoretically, title passes with the service of the vest- 
ing order on the person who has the property. 

Mr. Har. Then there are three distinct steps. One is the initial 
seizure. The second step is the vesting. And the third step was the 
step taken by this agreement of 1946 in Paris. Is that correct? 

Mr. Townsenp. No, sir. That was the Paris agreement. That had 
nothing to do directly whatever with the vesting. That had to do 
with the use of the vested property pursuant to the Allied policy, 
but not to the vesting itself. I think, Congressman, you have in mind 
also the blocking of foreign-owned assets, which was an entirely differ- 
ent thing. But the vesting was a very definite seizure under the 
Trading With the Enemy Act. 

Mr. Fiynt. There was a comment, I believe, that came from Mr. 
Myron. I thought I heard Mr. Myron in the background say just a 
moment ago that the seizure and the vesting were the same thing. 
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Mr. Myron. Seizure and vesting are the same. The vesting order 
issues, and then we demand compliance with the vesting order. 

Mr. Friynr. In other words, title passed at the time of the initial 
seizure ? 

Mr. Myron. At the time of the publication of the vesting order, 
title passes. 

Mr. Fiynv. Did the title pass in the nature of what we might call 
a “trust” or did it pass absolutely ¢ 

Mr. Myron. It passed absolutely. And the Custodian and his suc- 
cessor, the Attorney General, is authorized to deal with that property 
in the best interests of the United States. It is within the province and 
jurisdiction of Congress to determine what shall be done with the 
net assets. It is our job, down here, to vest the property during war 
time, to liquidate it, sell it, and reduce it to cash as quickly as possible, 
and to cover that cash into the Treasury of the United States. 

Mr. Fiynr. Am I correct in assuming from your statement, then, 
that under the First War Powers Act of December 18, 1941, the seizure 
and the passing of title and vesting were complete, at that time? 

Mr. Myron. No, the act does not automatically seize property. We 
issue orders seizing individual properties as they are determined to 
be enemy-owned. It might bea house. It might be stock in a corpora- 
tion. It might be miscellaneous stock. It might be patents or copy- 
rights. They are all subject to a vesting order which issued first from 
the Custodian’s Office and then, after October 14, 1946, from the 
Attorney General’s Office, taking title to that property. The issuance 
of that vesting order, published in the Federal Register, passes title. 
Then we demand compliance. 

If it is a house, we take the necessary steps to record the transfer of 
title in the State or city, or wherever it is located, from the name of 
the original owner to the name of the Attorney General. 

If it is stock, we have it transferred. If we do not have the physical 
certificate, we have it transferred on the books of the corporation from 
the name of the original owner into the name of the United States 


Government, that is, the Attorney General, or the Alien Property 
Custodian. 

Mr. Fiynt. Now, when these properties were still in the act of 
being administered and the products which they made were in the 
act of being ast were the employees of that company considered 


employees of the old company, the old company name, or were they 
considered employees of the United States Government ? 

Mr. Townsenp. Oh, they were employees of the corporation, Con- 
gressman, certainly. Because what you vest is stock. You are not 
vesting physical properties. You are vesting stock. And, as I have 
said several times in connection with this responsibility, and best 
thing an intelligent stockholder can do is to vote for a good board of 
directors and let the board of directors run the corporation. It would 
be very bad policy and I think very unfortunate to start interfering 
with the handling of the corporate business. 

Mr. Fiynr. So as far as these companies, some of which were men- 
tioned awhile ago, are concerned, the United States Government 
stands in the capacity of a stockholder only ? 

Mr. Townsenp. Right. 

Mr. Fiynv. And not in the capacity of a director. 
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Mr. TownseEnp. In case the Government is a majority stockholder, 
it can control the board of directors. If in a minority position, it 
cannot. 

Mr. Fiynrv. I yield to Mr. Dingell for a question. 

Mr. Dincetx. I just wanted to ask this one question. I want to 
thank my colleague, here. 

Tell me, sir: What was the policy of the German and Japanese 
Governments toward American citizens’ holdings in their countries 
at the time the war broke out in 1941 ? 

Mr. TowNsenp. I am afraid I cannot answer that question. I do 
not know. 

Mr. Hixz. They seized it, sir. And they also seized it in World 
War I. And in regard to the other Congressman’s comment about 
the Egyptian Government basing their new legislation on our Trading 
With the Enemy Act of 1917, ours was taken from the British Trad- 
ing With the Enemy Act of 1914. When we entered World War I, the 
British, the French, and the Germans, all nations on both sides of the 
war, had similar legislation. 

Mr. Fiynt. Am I correct in assuming that most of these things 
follow a historical pattern ? 

Mr. Huu. Yes, sir. Absolutely. We have always done it, ever since 
the first days of the Republic. 

Mr. Fiynr. What has historically been done, and what disposition 
has been made of the privately held assets at the conclusion of the 
wars ¢ 

Mr. Hii. I think, sir, that, except for a partial return after World 
War I, it was never returned. At the beginning we had the Mary- 
land Confiscation Act and the Virginia Confiscation Act and the 
various other confiscation acts of theAmerican Colonies which seized 
the property of persons loyal to the British Government. Then when 
we formed a nation it was put in the Constitution that the Congress 
should have the right in time of war to pass legislation providing 
for captures of enemy property on land and sea. There were a great 
many captures at sea, you will recall, in the War of 1812, and in the 
Civil War there was the Confiscation Act of 1862, and the Prize Act 
of 1864. In World War I, Congress enacted the Trading With the 
Enemy Act of 1917, and today we have permanent legislation both 
for captures on land and on sea. Both the Trading With the Enemy 
Act and, I believe, also the Prize Act provide that they shall come into 
force automatically upon declaration of war. 

After World War I there was an agreement to return seized enemy 

) property to Germany, which was reached in 1928, when Germany 
promised to pay American claims for property losses in Germany as 
awarded by the Mixed Claims Commission. However, Germany 
defaulted on that promise. As soon as the Settlement of War Claims 
Act of 1928 was passed by Congress, providing for the return of 
German property, the Germans all filed claims and got their property 
back. But then they defaulted on their promise to pay awards to 
American citizens allowed by the Mixed Claims Commission. So in 
1934 Congress passed the Harrison resolution, which provided that 
no further enemy property should be returned until Germany lived up 
to its promise to pay the awards of the Mixed Claims Commission. 
But by that time all but $60 million had been returned. The net 
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outcome was that the United States paid for German property losses 
here, but Americans have never been compensated for their property 
losses in Germany. 

Mr. Friynt. All returns which have been historically made have 
been made on the theory that the private property of private in- 
dividuals and private companies was being returned rather than 
property belonging to former enemy nations? 

Mr. Hm. As I have said the only experience was after World 
War I, and then Congress also returned property of the German 
state, to everyone except the ruling families of the Hapsburgs and 
the Hohenzollerns. 

The CHarrman. The gentleman can extend his remarks on the 
history of this whole program if he likes. That is very good. 

Mr. Hale, you had a question that you wanted to ask? 

Mr. Hatz. Yes. As I understand you, Mr. Townsend, you say that 
under this Paris agreement of 1946, we really do not confiscate the 
personal property, but we limit the reparation to the quantum of the 
personal property, and the German and the Japanese Governments 
indemnify their citizens, whose property was confiscated ? 

Mr. Townsenv. That, I understand, is the sense of it; yes, sir. 

Mr. Hatz. That is what you say it amounts to. 

Mr. Townsenp. Yes. 

On the vesting point, Mr. Chairman, I think certain countries did 
their vesting a little differently; that is, instead of requring an order 
to be issued, they said, “We passed an act saying ‘all enemy property 
belongs to the Grown: ” So that is that. So when it is vested you 
have an entirely different procedure. 

Mr. Finr. Colonel, would that be called automatic divestiture? 

Mr. TowsEnp. Yes, sir; I think that would be good terminology for 
it. 

Mr. Hate. One other question. 

On page 6 of your statement, Mr. Townsend, you say: 

A test proceeding which will decide the issues in these claims is well along 
the way to completion. 

What is the nature of that test proceeding ? 

Mr. Townsenb. Congressman, it is simply this. There were these 
thousands of cases that involve Japanese certificates. There were 
American branches of Japanese banks that had advertised, in effect, 
“Come in and give us dollars and we will give you certificates of de- 
posits of yen payable at our branches in Japan.” There were thou- 
sands of them precisely alike. They present some very difficult ques- 
tions, the principal question being whether you are talking about 
the yen valued at a prewar rate of exchange or at the current rate, 
and also whether or not the holder of a certificate could demand 
payment in dollars. A test case is going through the hearing pro- 
cedures now. I believe the hearing examiner has made a recom- 
mended decision and that has probably come up for further consid- 
eration. The test case covers all of these cases which are precisely 
alike. That isthe yen certificate case. 

There are two Japanese branch banks in liquidation involved. One 
of them has quite a bit of money, $15 million or so, in cash, and the 
other only 3 or 4. So there may not be enough to pay every claim- 
ant. And there may be plenty to pay. I don’t know. It depends on 
the nature of the decision. 











AGENCY HEARINGS 249 


Mr. Myron just tells me the decision in that case will govern a 
matter of 16,000 claims. It is a test case involving all of them. 

The Cuairman. Mr. Dollinger ? 

Mr. Dotiineer. I will reserve my questions, Mr. Chairman, until 
we consider the various bills. 

The Cuarrman. Mr. Wolverton ? 

Mr. Wotverron. Mr. Chairman, I will reserve most of my ques- 
tones until a future date. 

I do want to take this opportunity, however, to commend Colonel 
Townsend and Mr. Gillilland and their staffs for the excellent 
presentation that they have made today in this very intricate sub- 
ject. I do not know of any subject that comes before this com- 
mittee that is more intricate, more difficult to understand, and which 
has created more discussion and variations or claims for variations 
in the policies that have been pursued in this particular legislation. 
| You folks who have appeared here this morning representing 
the Office of Alien Property and also the Claims Setitlement Com- 
| mission have made plain to me, and, I think to the other members 
| of the committee, not only the historical background, that is so 
important in understanding this type of legislation, but you have 
also explained very cle arly the policies that have been pursued 
at different times; so that altogether, I feel we are greatly in- 
debted, as a committee, to you gentlemen for the presentation that 
you have made to us today. 
Mr. Townsenv. Thank you very much. The compliment should 
go to my staff. We have a wonderful office family. 

The CHatrman. May I ask just a couple of questions? 

Mr. Gillilland, under your own or ganization, the Foreign Claims 
Settlement Commission, you have explained its being, a successor 
agency to the War Cl: aims Commission and, I believe, the International 
Claims Commission. 

Mr. GinxiLLaNp. That is true, sir. 

The Cuarrman. Is this a temporary agency or a permanent agency 
now, as set up ¢ 

Mr. GILLILLaNpb. There is no termination date in the statute that 
I know of. I assume that the agency would not continue when all 
claims loads assigned by the Congress are completed; that is, if there 
were no claims before it for determination. 

The expir ation date on the last claims load we have, under Public 
Law 285, is in August 1959. 

The CuatrmMan. You have explained a good many of those pro- 
grams involved the termination date of a particular program. 

Mr. GILLiLLanpb. Yes. 

The Cratmrman. Well, in addition to that, is there very much work 
of the Commission yet uncompleted ? 

Mr. GILLitLaNnp. Well, I would say that the Public Law 285 pro- 
gram is just hitting full stride. That is, we are just in full production 
now. Some 4,000 claims have received decision, or a few more than 
that, and there have been awards at this point in excess of $2 million. 
The total number of claims filed under the program are about 10,400. 
Now, out of the 4,000-plus on which decisions have been issued, not 

all of the decisions are final. Perhaps half of them are. The others 
| are subject to review on application of the claimants. So that our 
| workload is just about current, as of now. 
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Then, of course, we have this religious claims program, 997, which 
is amendator y to the War Claims Ac t, and which is just getting solidly 
under way now. 

The CHarrman. I understood that from your statement. 

Mr. GILLILLaNp. Yes. 

The Cuatrman. How much staff do you have? 

Mr. Gruuittanp. We have about 120 people. 

The Cuarmrman. Are they paid out of appropriations? 

Mr. GruitLaNnp. Well, in the first instance they are. Referring to 
our 1958 budget, I think that our asking was $265,000 from the war 
claims fund money, and the rest of it would be appropriated money 
offset by a deposit of 5 percent of the respective funds in the Treas- 
ury—the funds that have their origins in Russia or Italy or Bulgaria, 
Rumania, or Hungary, as the case may be. 

The Cramman. Are you aware of, or do you have knowledge of, 
proposals that would give your C ommission new 1 responsibilities ? 

Mr. Gruum.anp. I think that most of the bills that I referred to 
are amendatory to the War Claims Act and would place certain func- 
tions in our Commission. That is, the claims processing functions 
would be in the Foreign Claims Settlement Commission under most of 
those bills; not all of them. 

The Cuatrman. The War Claims Commisison submitted two exten- 
sive reports, as I recall, which made certain recommendation for 
compensation of American citizens. You are familiar with those two 
reports ¢ 

Mr. GILuitLanp. Yes, I am. 

ry. ¥ ‘ "2 . 

The Cuatrman. To what extent, if any, do those recommendations 
differ from the views or recommendations of the present Commission ? 

Mr. GILuiLLanp. Well, Public Law 744 resulted from a submission 
to the Congress by the executive branch—I believe I made the trans- 
mittal—of ‘draft legislation which, in effect, expressed our views con- 
cerning House Document No. 67, the last of the two reports. 

The 744 as enacted was not precisely the recommendation that we 
sent up, but it resulted from it. There was some variation from and 
extension of it. But that was substantially our view, then expressed, 
concerning many of the recommendations made at an earlier time by 
the War Claims Commission. It was supplemented by Public Law 
285, which we are now administering. There had been comment in 
House Document 67 in that field also. 

Also, H. R. 6730, submitted by the Secretary of State at the last 
session and which I commented on in my statement. It provides for 
the processing of American claims against Germany. That subject 

was dealt with in House Document 67, the last of the two reports of 
the War Claims Commission and recommendations were included. 

The CHarrman. Now, Colonel Townsend, I believe you answered 
the questions of Mr. Rhodes or Mr. Dingell a moment ago with refer- 
ence to the status of the sale of General Aniline. 

Mr. TownsEnp. Yes, sir. 

The Cuartrman. I did not get the explanation, somehow or other. 
I understood that you had advertised for bids, and that that had been 
called off. 

Mr. Townsenp. It was the Karl Lieberknecht matter, about which 
Mr. Rhodes asked. That involved a company up in Reading, Pa., 
that manufactured knitting machines. 
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The Cuatrman. Yes. Well, I can understand his interest, because 
he lives there. 

Mr. TownseENp. Yes; he is interested, and I have talked to him once 
or twice about our problems. 

The Carman. You just barely touched on the General Aniline 
case. 

Mr. Townsenp. I only touched on it, and it would take some time 
to do more than touch on it, because it isa pretty big affair. Should I 
take a moment or two and go into the history of the Aniline case? 

The Ciaran. I do not believe so. Just tell us what the status 
of it is. 

Mr. Townsenp. Well, the present position is this: 

Having in mind, of course, that we cannot dispose of property 
under the present law while litigation is pending: Aniline has been 
involved in long and complicated litigation. First a title suit was 
brought. I was ; distinguis ling a moment ago between the title claim 
and the debt claim. It was involved in title litigation. The suit for 
Aniline shares was brought by a Swiss corpor ation which w as origi- 
nally called I. G. C hemie, its present name, interhandel, a Swiss cor- 
pore ation set up by 1. G. F erbtig? in 1928, in connection with trans- 
actions involving a corporation known as I. G. Chemical, the prede- 
cessor of General Aniline & Film. 

Now, the shares of General Aniline that were vested were owned 
by Interhandel, a Swiss corporation, and the Swiss corporation 
brought suit in Americ an courts saying, in effect, to paraphrase the 
claim, “We a Swiss corporation, and these shares should be re- 
turned to a) 

And the Government replied to that, “Yes; we know you are in- 
corporated in Switzerland, just as you might be incorporated in Dela- 
ware. Youown the shares, but who owns you ?” 

And the answer is that, “Well, that would be a secret, because if we 
| told you ype that would be viol: ating Swiss law.’ 

“Well,” the Government says, “that is too bad, because we are an 

American sii and we don’t know to what extent we may be bound 
by Swiss law. And besides,” says the Government, in effect, “you had 
| identical boards of directors with I. G. Farben for m: iny, many years, 
| right up to the time the war started, identical directors. In fact, the 
aivnan of your board and the chairman of I. G. Farben was the 
| first Nazi elected to Parliament and one of the persons tried at Nurem- 
berg.” 
“Well,” they said, “the picture changed at the beginning of the war. 
They are all Swiss now.” 
The Government says, “We still want to know who owns Inter- 
| handel.” 
They said, “That isasecret. Wecan’t tell you.’ 
Well, a motion was made by the Government to dismiss for failure 
to produce documents. It was granted. The order to produce docu- 
ments had been issued on the 5th of July 1949. And when I came in, 
it seemed to me we should make a motion to dismiss, and the motion 
was granted. 
| An appeal was taken by the claimant-plaintiff to the cireuit court 
of appeals, or what is now the United States Court of Appeals for 
the District of Columbia. It was affirmed. 
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A motion was made, I believe, for rehearing or reargument before 
the bench. That was lost. 

An attempt was made to take it to the United States Supreme Court. 
The United States Supreme Court denied certiorari. And then there 
were other motions. 

There not being any court in the United States higher than the 
United States Supreme Court, the Government took the view that that 
was the end of that particular case. 

Well, some more motions were made, and collateral proceedings 
were had, and I suppose all the lawyers for Interhandel would con- 
tend there still is litigation pending, so I will express no opinion on it. 

Now, in addition to that you had your intervenors, that is, stock- 
holders who came in and said, “We are friendly, and we were stock- 
holders of Interhandel. Now, you have taken property which we 
think may be 80 percent of the total value of Interhandel. Therefore 
you have damaged our shares that much. If the share was worth a 
hundred dollars and you take away 80 percent of it, you have taken 
away $80. That is the theory. And some thousands of people came 
in and filed complaints. The Government’s position is that the matter 
is finished and these intervenors whose ‘ileane are known, whose 
number of shares involved is known—the Government’s position is that 
that cannot affect more than the shares that are claimed there, and the 
rest of it must be free, because the litigation is over. And with that 
in mind, we filed a registration statement with the Securities and Ex- 
change Commission for these shares, taking the position that they 
were now salable by the Attorney General. 

Now, since that was published, the intervenors have come in with 
their proceeding to enjoin that sale. 

Now, naturally, no Government official is going to disregard an 
injunction proceeding. There is no disposition to. And that will be 
dealt with by the courts in the usual course. 

I think it is to be argued on the 13th of March. I think it is the 
13th. That iscoming along. 

Now, while that is going on, of course, the proceeding to sell will be 
in suspense. 

Mr. Fiynt. Will you yield to me for a question right there ? 

In this particular case did you seize the stock, or the physical assets ? 

Mr. Townsenp. The shares of stock. 

Mr. Frynt. The shares of stock are what is in general litigation ? 

Mr. Townsenp. Yes. As a matter of fact, there is a substantial 
block in the hands of the public. They are quoted every day over the 
New York markets. 

The Cyatrman. Then do you know who owns all the shares of 
stock ? 

Mr. Townsenp. I do not believe, Mr. Chairman, I could answer that 
literally, except by saying, No, I do not know who owns all the shares, 
because I am sure a substantial number are held in street names and 
not transferred into the names of the beneficial owners. So I do not 
know who owns cv The Government owns the controlling 
interest. Putitthat wa 

The CuarrMan. Dees the Swiss corporation own anything at all? 

Mr. Townsenp. Oh, yes, sir. I understand so. You mean other 
assets besides this claim? 
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The Cuarmman. No. Do they own any part of this now? The 
General Aniline? 

Mr. Towsenp. I do not believe that is claimed, no, sir, except a 
claim for all the shares, of course. 

The CratrmMan. I understand. If it is returned. 

Mr. Townsenp. I do not think they are among the intervening 
shareholders, no, sir. 

The Cuamman. And the proposal of the Government is to sell the 
shares to anyone who will give a reasonable bid ? 

Mr. Townsenp. To sell the shares which we consider are not neces- 
sary to be retained to protect the intervenors’ interests. That is to 
say, 75 percent of the shares which were vested we claim are avail- 
able for sale. 

Now, in addition there are 85,000 shares vested from other persons 
than Interhandel. I am not talking about that now at all. But the 
Government position is this: that under any way we can figure it out, 
25 percent of these shares withheld will protect the interest of the 
intervenors in full, and the other 75 percent of the vested shares 
should be sold to the public. That would carry control of the corpo- 
ration. And they would be sold, of course, to the highest bidder, 
sealed bids. 

The Cuatrman. Is that stock on the market now? I mean, is it on 

the exchange ? 
| Mr. Townsenp. GAF shares are quoted over the counter. Only the 
A shares. The Government has all the B shares. That is a rather 
completed setup. But the main interest we are talking about is the 
A shares. And they are quoted over the counter. 
The Cuarrman. At what price? 
Mr. Townsenp. Well, that is a rather interesting thing to con- 
sider. At the moment they are quoted at 160 bid and 175 asked. 
They were quoted when our plans were first announced to reclassify 
| the shares—the shares sold at over 200. And then a legal proceeding 
was brought to enjoin reclassification, an injunction was obtained, and 
the shares dropped 50 points. They dropped lower than that. They 
| dropped to 130. The other day when the announcement was made 
that these controlling shares would be offered they jumped up 25 
points. So it isa rather volatile stock, as the spread indicated, 160- 
175. 
Mr. Frynvr. What is the book value of it? 
| Mr. Townsenp. The value of the vested shares is probably in the 
neighbor hood of $100 million. 

Mr. Fiynr. I meant the book value per share. 

Mr. Townsenp. I do not remember exactly what that is. You have 
a total value of the property estimated at around $160 million, with 
an indebtedness of, say, 50 or thereabouts, something like that. 

Mr. Neat. When it comes to selling this stock, and you are per- 
fectly clear in your own mind that all restraints have been wiped 
away, do foreigners have the same privilege of bidding for that stoc’ 
as Americans? 

Mr. Townsenp. No, sir; under the present law it is limited to 
American nationals, unless the President determines otherwise. The 
President is empowered to make a decision. 
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The Cuatrman. Do you have information to whom this stock would 
be returned, if it were returned to the Swiss corporation? Do you 
have a list of names of the individuals? 

Mr. Townsenp. Perhaps you can answer that question. 

Mr. Gross. Well, we do not know. The section 9 litigant, the plain- 
tiff, is Interhandel. They claim ownership of the shares. Presum- 
ably the shares would go back to Interhandel, if returned. The basis 
of the opposition is that Interhandel is actually owned by I. G. Farben, 
and I. G. Farben is the real owner of these shares, but nominally 
the present claimant in the litigation is Interhandel, the Swiss 
corporation. 

The Cuarrman. I understood there was a whole group of people 
involved to whom this would go. I thought you might have that list. 

Mr. Gross. I do not believe that we know of such a list. 

The Cuatrman. Mr. Wolverton ? 

Mr. Wotverton. Colonel, you have already answered a good many 
of the questions that were in my mind with respect to the liquidation 
of this property. 

Mr.'Townsenp. Yes, sir. 

Mr. Wotverton. May I ask whether there is any pending injunc- 
tion, or anything of the character of an injunction, that would pre- 
clude or handicap or curtail your right of sale ? 

Mr. Townsenpb. Of General Aniline and Film ? 

Mr. Worverron. Yes. 

Mr. Townsenp. No, sir; there is no injunction, but there is a 
proceeding to obtain an injunction, and the papers have been served, 
and we know it is going to be argued on the return date, which is the 
13th of March, before Judge Pine here in the District, in the first 
instance. 

Mr. Wotverton. Is there a restraining order issued in connection 
with that proceeding ? 

Mr. TownsEnp. No, sir; there is not. 

Mr. Wotverton. May I ask a further question? Are these shares 
for sale on any other exchange than the New York Stock Exchange 
or American? In other words, would they appear on exchanges in 
Switzerland, or in England, or in France, or elsewhere ? 

Mr. Townsenp. They are not on the American exchange. These 
are quoted over the counter. Any paper carrying much financial news 
will show it. They are not quoted, so far as I know, on the exchange. 
But on the other hand, the shares of Interhandel—the corporate plain- 
tiff, the Swiss corporation—are sold regularly on three European 
exchanges—Zurich, Amsterdam, and Basel—I believe. At any rate, 
they are on the Zurich Exchange. They are quoted on the Zurich 
Exchange at around 1,500 to 1,600 Swiss francs, 

Mr. Wotverton. Is the prevailing price of any of the other ex- 
changes identical with the prioes that are obtained on the over-the- 
counter sales in this country ? 

Mr. TownsenD. Well, I have not had any correlation made, Con- 
gressman, to indicate the relationship between the price of stock of the 
Swiss corporate plaintiff and the American selling price of the GAF 
shares. I have not had that correlated. 

Mr. Wotverton. What is the procedure by which you sell the shares 
over the counter? 








AGENCY HEARINGS 255 


Mr. TownsenpD. Oh, we do not sell them over the counter. 

Mr. Wotverton. You do not? 

Mr. Townsend. No; we do not sell them over the counter. 

Mr. Fiynt. You have not sold a share, have you, Colonel? 

Mr. TownseEnp. No, sir. 

Mr. Wotverton. How would you dispose of them ? 

Mr. TownsEnD. We propose to dispose of these shares, and shall, 
if not prevented from doing it by the courts, by open ¢ advertisements, 
which will be in all the leading financial newspapers of the country, 
wherever - get a market, particularly in the Wall Street Journal, 
New York Times, New York Tribune. And the terms of bid, the 
contract, and so on, are all matters of public record filed with the 
Securities and Exchange Commission. There is a date before which 
prospective bidders must submit very elaborate questionnaires because 
of possible antitrust questions that may come up, and then there is a 
date for the opening of bids. 

Mr. Wotverton. Are the shares put out on that procedure in bulk, 
or in partial lots? 

Mr. Townsend. Well, they would be broken up, I imagine, to suit 
the prospective bidders. The physical certificates are kept by the 
Federal Reserve bank. 

Mr. Wotverron. Well, what I had in mind was the entire lot of 
shares. Is the entire lot of shares open to bidding, or are you re- 
stricted to a certain portion ? 

Mr. Townsenpb. Oh, no. Perhaps I did not understand your ques- 
tion, Congressman. 

We sell as an entire lot. But naturally the highest bidder, whoever 
gets them, can have the certificates cut up to suit himself. 

Mr. Wotverton. Do you require the bidder to buy the whole bulk? 

Mr. Townsenb. That is all or nothing; yes, sir. The whole prop- 
erty. 

Mr. Ftynt. There would not be many people that could bid on it, 
would there, Congressman ? 

Mr. Townsenp. Well, you would be surprised at the number; if you 
made a request as a syndicate they would be glad to put you down for 
a share, I am sure. 

Mr. Dotirncer. Sometimes they make it so that you can buy either 
the whole lot or a portion of the lot. You might be able to get more 
money that way. 

Mr. Gross. There are hundreds of thousands of shares, Mr. Dol- 
linger, and if we were to consider a bid for one share, for example, we 
would be in an awful mess. Not only would we have hundreds of 
thousands of bids for one share, but we would have to compare hun- 
dreds of thousands of bids for one share to see which one was high 
for the single share. 

Mr. Fiyntr. You would be protecting the Government’s interest, 
though, would you not? 

Mr. Gross. Well, we protect the Government’s interest by offering 
this to highest bidders, and that not only includes investors but under- 
writers who are prepared to distribute these shares to the individual 
investor who wants to buy 1 or 2 shares. 

You might recall that some years ago we sold a hundred percent 
of the stock of the Schering Corp., and that went to an underwriter 
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group in the same way and was distributed. The interest was quite 
keen. I think we must have had 8 or 9 or perhaps more bids. The 
highest bid happened to be an underwriter, and the stock was dis- 
tributed to the public within a very short time. 

Mr. Dotxrncer. As a matter of fact, all corporations submit their 
stocks to underwriters. 

The Cuareman. I do not think Mr. Wolverton had concluded his 
questions. 

Mr. Townsenp. We sold the Rome & Haas shares some months 
ago, the chemical company. We sold almost 80,000 shares at 428, got 
$3814 million, and if you look at the price in today’ s Financial News, 
you will see it is around 355 or 360, or whatever it is. So evidently 
the Office of Alien Property must have been shot with luck on that 
one. There were some other sales also that were pretty good. 

But on the whole, this method of selling all or none has turned 
out to be pretty good. 

Now, there are negotiated sales sometimes. I had 1 or 2 of them. 
But our sales have turned out pretty fortunately so far, where we 
have a liquid asset like that. 

Mr. Wotverton. I think we can all realize the difficulty you have 
in adopting a procedure for the sale of these shares of stock. On 
the other hand, I think you can also appreciate the interest that the 
average citizen has, and especially euaane of this committee, in as- 
certaining whether the procedure which has been adopted is that 
which will produce the best financial result to the benefit of the 
Government. 

May I ask: In this competitive bidding system can they be bought 
up by a group of underwriters, such as we are familiar with? Or 
would it be necessarily by individual banking houses ? 

Mr. Townsenp. No, sir. By syndicates, “underwriting syndicates, 
membership of which is fully disclosed. And with the bid there is 
a deposit of a fixed percentage of the bid price. 

Mr. Worverton. Is there any danger, in that, of curtailing the 
competitive spirit ? 

Mr. Townsenp. Well, I do not know whether there is or not. I 
am not a financial economist. But I know that is the way new issues 
are always sold. Almost always, anyway. 

Mr. Wotverton. Well, I can understand how it could be penne 
to one type of sales, but I do not see its application in this particular 
type, where competitive bidding is so necessary to make certain that 
the best possible price be paid. 

Mr. Townsenp. The right to reject all bids is always reserved, and 
there have been several cases in which we have rejected bids. 

Mr. Wotverron. During the time that the stock has been on the 
mar ket, has there been any great fluctuation? When I refer to 

“market,” I refer to what has been sold over the counter. 

Mr. Townsenp. As I mentioned awhile ago, when the move was 
made to reclassify the shares of stock, for various reasons, the stock 
went up about $50 a share. There were transactions at over 200. 
And then when that was enjoined by the courts, the stock dropped 
immediately to 150 and then to 130. I am not saying the whole 
drop was due solely to that one decision by the court. 

Now, when these shares were advertised the other day, and registra- 
tion statements had become effective, the shares went up 20 points the 
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first day and 5 more points the next. That was on the bid side. So 
it isa we sensitive stock, and apparently there is not much floating 
supply. 5 o I would not pay too much attention to these bid prices, 
although they are important sometimes. 

Mr. Wouverton. Are there any shares available for purchase that 
are owned by individuals that are not subject to this proceeding of 
yours ¢ 

Mr. TownseEnp. Yes, sir. You can buy 1 in 3 minutes over the tele- 
phone. You can buy a hundred shares as easily as that. But it being 
a thin market, I doubt whether you would find more than a few hun- 
dred shares on either the bid or offered side. 

Mr. Woxverron. Has the price fluctuated on those stocks? 

Mr. TownseEnp. Yes, sir; it does fluctuate. 

Mr. Wotvertron. May I ask one more question in conclusion? Is 
there a plant or plants operated by General Aniline in this country? 

Mr. Townsenp. Yes, sir. There are 8,500 employees. All of its 
employees are in this country. One of the company’s large plants, 
Congressman, is in Linden, N. J. 

Mr. Wotverton. Is that operated by the Government ? 

Mr. Townsenp. It was operated by the corporation. The Govern- 
ment only votes its shares of stock for certain candidates for the board 
of directors. The corporation, whose principal office is at 230 Park 
Avenue, New York City, operates that plant. It also operates the 
Ansco division up at Rensselaer, N. Y., and also a plant out at Calvert 
City, Ky. 

Mr. Wotverron. Those plants did not become vested, then, as enemy 
property ? 

Mr. Townsenp. No, sir. It was the shares in the corporation which 
became vested. 

Mr. Wotverton. Now, does that necessitate any large Government 
personnel in the operation of those plants ? 

Mr. Townsenp. There is no Government personnel, sir, involved 
in the operation of those plants. The personnel of the Office of Alien 
Property is in close touch with the company. Because while we 
try to—— 

Mr. Wotverron. I would assume if you were to have the shares of 
stock, which represents some holding of the assets of the company, 
there would be some interest displayed in whether the company is 
operated efficiently and on a basis that the returns are what they 
should be. 

Mr. 'Townsenp. Yes, sir. I am in daily touch with the company. 
We have our representation on the board of directors. 

Mr. Wotverton. Does the Government have any representative on 
the board of directors ? 

Mr. 'Townsenp. The Government voted its share for nominees. 

Mr. Wotverron. How many? 

Mr. Townsenp. Well, in the composition of the board, I think we 
have 15 directors now, and several of them have been on the board 
now for a good many years. General Clay, I remember, was nomi- 
nated to the board within the past few years. General Clay i is chair- 
man of the board of Continental Can. And I think that several 
members of the board could be described as having been proposed and 
nominated by the Office of Alien Property. 
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Mr. Wotverton. The reason I ask the question: I remember some 
considerable time ago I read what might be considered a criticism of 
high salaries that were being paid. Have you been aware of any such 
criticism ? 

Mr. Townsenp. Oh, I have heard criticism, yes, sir. I have heard 
criticism. But you cannot get corporation executives to manage an 
enterprise of this importance without paying prices comparable to 
those paid by other corporations. 

Mr. Worverton. There is no doubt about that. But I had in mind 
that high salaries were being paid as a part of the operation. 

Mr. Townsenp. I have not heard anything about that; no, sir. 

Mr. Wotverton. That may be a mistake in my recollection or in the 
article I read. 

Mr. Fuiynt. Along that line, could you supply to both Chairman 
Harris and to me, for his determination as to whether this information 
should be included in the record, the names of the directors now serving 
and the names of the directors who were serving immediately prior to 
January 20, 1953 ? 

Mr. Townsenp. Oh, certainly. Asa matter of fact, I think several 
of them have been on the board much longer than that. I would be 
glad to. And bear in mind that a director does not receive any salary 
from the corporation unless he is also an officer of the corporation. 

The Cuarrman. That is general public information, is it not ? 

Mr. TownsEnD. Oh, I think so: yes, sir. 

The Cuarrman. Supply it for the record, then. 

Mr. TownseNp. As a matter of fact, I think the members of the 
board can be picked up through any corporate directory. 

The CuarrmMan. Will you explain that? 

Mr. Townsenp. I will be glad to. 

(The information referred to is as follows:) 


DEPARTMENT OF JUSTICE, 
Orrice oF ALIEN PROPERTY, 


Washington, D. C., March 11, 1957. 
Hon. Oren D. HaAruts, 


Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN Harris: In accordance with your request at the hearing 
on alien property matters held by your committee on March 5, 1957, I am en- 
closing the following material to be considered for insertion in the record: 

Report of a special committee of the section of international and compara- 
tive law of the American Bar Association dated May 13, 1955, in opposition 
to the Dirksen bill (S. 3423, 83d Cong., and S. 995, 84th Cong.), a bill pro- 
posing full return of vested enemy assets. 

An article by Prof. Henry P. deVries entitled “The International Respon- 
sibility of the United States for Vested German Assets” appearing in the 
January 1957 issue of the American Journal of International Law, volume 
51, page 18. 

A list of the present members of the board of directors of General Aniline 
& Film Corp. and a list of the members on December 31, 1952. 

Following a debate in August 1955 on the above-described report of its special 
committee, the international and comparative law section of the America Bar 
Association conducted a poll of its membership by mail respecting the recom- 
mendation of the committee. The committee’s opposition to return legislation 
was upheld by a vote of 371 to 125. 

I am also enclosing copies of Public Affairs Pamphlet No. 246 entitled “The 
Enemy Property Issue” which, I believe, you will find of interest. 

Sincerely yours, 


Daas 8. TOWNSEND, 
Assistant Attorney General, 
Director, Office of Alien Property. 
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SECTION OF INTERNATIONAL AND COMPARATIVE LAW, AMERICAN BAR ASSOCIATION 


This report has been approved by the council of the section of international and 
comparative law. It is being distributed to all of the members of the section 
for their information and consideration. The question of making a recom- 
mendation based on the report will be debated and submitted to the section at 
its annual meeting in Philadelphia in August 1955 


REPORT OF SPECIAL COMMITTEE TO STUDY THE DIRKSEN BILL 
Part ITI 


This committee was appointed by the council to study proposals in Congress 
to return enemy property held by our Government, and specifically the Dirksen 
bill (S. 3428, 88d Cong. ; introduced in the 84th Cong. as 8. 995 by Mr. Kilgore for 
himself and Mr. Dirksen). Part I of your committee’s report dealt with a re- 
view of previous action with respect to this matter taken by the American Bar 
Association or the section of international and comparative law. This part will 
deal with the rules of law involved and the merits of the bill. 

The Dirksen bill and corresponding House measures would amend the Trading 
With the Enemy Act so as to return to their former owners enemy assets vested 
by our Government during the war. It would also return any dividend, distribu- 
tion, or increment which may have been paid or allowed on the property subse- 
quent to its vesting. It has been estimated that approximately one-half billion 
dollars worth of property is involved. 

Under the existing law and international agreements with other countries, 
both Allied and enemy, these assets are being held to meet war claims of Ameri- 
ean citizens. For example, the Allied Nations waived reparations from Germany 
on the condition that they would hold seized German assets in lieu thereof. This 
was made a part of our agreement with the West German Government which 
agreed to compensate its own citizens for losses of property held by the United 
States and by other Allied Nations, in consideration of the waiver of reparations. 

The question of the return of enemy property has been exhaustively considered 
and debated. There have been literally hundreds of thousands of words written 
about it and about the related subject of war claims. The view that the sanctity 
of enemy property rights should be recognized even in times of total war has 
been urged on the American people and their allies, on Congress, and on the 
courts of the United States. This view was repeatedly rejected by our courts and 
by the United States and its allies as evidenced by the Paris Reparation Agree- 
ment of 1946 and by the War Claims Act of 1948. The Paris Agreements of 
1955, recently ratified by the Congress of the United States, is the latest recogni- 
tion of our agreement with Germany to retain external assets seized during the 
war in lieu of reparation or restitution. 

After thorough study of the matter your committee concludes that at the pres- 
ent time there exists no rule of international law requiring the return of enemy 
property, or prohibiting international agreements to hold such property in lieu 
of reparations. Since there is no international legislature, the only rules of 
international law are those which nations incorporate in treaties and agree- 
ments among themselves; or which they permit some freely selected tribunal to 
formulate for them. Hence, inasmuch as the International Court of Justice has 
not vet spoken to the contrary, and since the nations concerned have made treaties 
on the point, those treaties are the only binding international law on the subject 
of retention or return of former enemy property. Your committee believes, 
therefore, that this question is strictly one to be decided as a matter of grace 
without reference to any purported rule of law. 

The cornerstone of the majority report of the Committee on the Judiciary of 
the United States Senate is the unfounded assumption that the holding of enemy 
property to meet war claims amounts to confiscation. This is based upon the 
equally unfounded assumption that there is a hinding rule of international law 
which would require the return of enemy property regardless of international 
agreements to the contrary. The statement of the problem as “to confiscate or 
not to confiscate” means that the answer has been assumed in the statement. 

Your committee is in complete accord with the view that confiscation is con- 
trary to principles of law. It concludes, however, that the question of confisca- 
tion is not involved in the agreement of the Allied Governments and Western 
Germany whereby the former waive their claims to reparations in return for 
the commitment of Germany to compensate its own citizens for any property 
which the Allied Nations retain and apply to war claims. 
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Your committee is of the opinion that if any general rule that an enemy’s pri- 
vate investments should be returned to him following a war ever existed (and 
the exceptions to it are so numerous as to cast serious doubt on its existence), 
the distinction between old-time war and the totality of modern warfare would 
require its change. Ancient warfare divided populaces into combatants and 
noncombatants and the property of warring nations into war materiel and 
peaceful private property. Such distinctions did not exist during World War II 
and this was particularly true in Germany. 

The majority report of the Senate committee stresses the fact that the good 
will of the German people may be gained by returning the property. If such 
policy should be followed, there is at best a doubtful chance of thereby buying our 
former enemy’s gratitude, a very rare and highly perishable international com- 
modity, which may or may not produce tangible benefits to our citizens. If this 
property should be returned, Germany’s responsibility for the damage arising out 
of its agzression against the United States will be completely shifted to American 
taxpayers. In one of the most generous acts in history the American people 
have already given Germany $3 billion to rehabilitate itself. Your committee 
believes that the moral position of the United States has been thereby sufficiently 
established. 

The passage of the Dirksen proposal would constitute a unilateral repudia- 
tion of our obligations to our allies. They waived their rights against Germany 
on the understanding that the United States acted in good faith when it agreed 
to retain enemy property in lieu of reparations. Even assuming that we could 
buy German goodwill by canceling this agreement, the committee believes that 
the price of incurring the enmity of our allies would be exorbitant. In the agree- 
ment be: ween the Allies and Germany the latter agreed to compensate its own 
citizens for all property vested and retained by the Allies. Thus, the proposal 
made in the Dirksen bill would also be a request to the German Government to 
repudiat? the obligations which it has assuined to its own citizens. 

The bill under consideration proposes to return enemy property at its in- 
creased value. The increase arose out of the fact that many of the properties 
weve used in our war effort against Germany and Japan. The increased value is 
very substantial and in some cases runs as high as 2,000 percent. Under the pro- 
posal this unearned increment would not even be subject to normal United 
States taxation. Your committee does not see how this proposition can be de- 
fended on any ground. If we are to follow the policy of building up an enemy’s 
property, and of returning it to him tax free at the end of a war, a premium is 
placed on aggression. 

The war constituted a tremendous drain upon the assets of all the Allied Gov- 
ernments. It is a well-known fact that our allies were forced to liquidate many 
of their foreign holdings to finance their war effort. They were unable to place 
their overseas assets in a sanctuary. We do not believe that the United States 
should take unilateral action which would preserve the assets of the aggressors, 
when those of our allies were consumed in our common cause. If the proposal 
is to be considered at all, our allies should be consulted. 

The majority report of the Senate committee points ont that Congress has 
the power to change the agreements with Germany and our allies. There can 
be no question that Congress has such power to reverse our policy, and as a mat- 
ter of grace return former enemy assets seized in lieu of reparations. If this is 
done and the consideration moving from Germany is to be cestroyed, should 
not the whole agreement fall? Apparently it was not suggested to the Senate 
committee that such a waiver of Germany’s obligations might resurrect its legal 
obligation to make reparations and to meet the claims of all of those it damaged. 
Our allies fear that unilateral repudiation on our part would be followed by a 
demand from Germany for general release from all of its obligations. Your 
committee feels that if Congress should decide to return the property, it should 
make an explicit declaration that the overall policy of the United States re- 
quires that existing agreements with our allies be abrogated. Your committee 
believes that the United States should adhere to the agreements which it made, 
both with its allies and with Germany, with respect to enemy property. 

Your committee concludes that any possible goodwill which could be secured 
by giving Germany and Japan an additional half billion dollars in this manner 
would be insignificant when weighed against the injury which would be done to 
the reputation and standing of the United States with the other signatories of 
the Paris Agreement on Reparation from Germany. The mere fact that the 
Dirksen bill was considered by Congress caused other nations to question the 
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good faith of the United States. Therefore, the committee is opposed to the 


amendment of the Trading With the Enemy Act in the manner proposed by the 
Dirksen bill. 


Kespectfully submitted, 
Rozert B. Ety III, 
Victor C. FoLtsom, 
WILDER LUCAS. 
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THE INTERNATIONAL RESPONSIBILITY OF THE UNITED STATES FOR VESTED GERMAN 
ASSETS 


By Honry P. deVries, Professor of International Comparative Law, Columbia 
Law School; Associate Director, Parker School of Foreign and Comparative 
Law 


The organized pressures for return of vested enemy assets are accumulating. 
Acting in rhythm with “that cyclical movement of policy toward an enemy which 
history has made familiar,’ * German interests directing their primary efforts 
toward the United States have received a sympathetic hearing from the adminis- 
tration, and the Senate Committee on the Judiciary has approved proposed leg- 
islation which, if adopted, would reopen and nullify commitments to our allies 
following World War IL.” 

The Governments of the United Kingdom, France, Canada, The Netherlands 
and Norway have pointed out to our State Department that the reversal of West- 
ern Allied reparation policy implicit in United States proposals to return vested 
property to German nationals would violate formal obligations of the United 


1 Jessup, Enemy Property, 49 A. J. I. L. 58 (1955). 
2S. Rept. 2809, 84th Conz., 2d sess. (July 26, 1956). Chancellor Adenauer opened ne- 
gotiations for release of German assets vested during World War II with a letter to 
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States relied upon by those governments in their postwar dealings with both the 
United States and the Federal Republic of Germany.’ There is little indication 


of the careful consideration or even the receipt of the views of these governments 
by the committees considering return legislation.‘ 


In the course of the past 10 years, a rational and comprehensive pattern has 
been established, unique in our history, of joint action with our allies in the West 
in dealing with enemy property as an integral part of the reparation problem. 
On all levels of international collaboration, from formal agreement to adminis- 
trative practice, a practical mechanism has been established and developed for 
the essential purpose of preventing incessant reparation demands from hinder- 
ing Germany’s economic recovery and engendering continuous political frictions. 
[E-xamination of the present status of international agreements relating to vested 
enemy property shows that full consideration should be given by Congress to this 
multilateral aspect of postwar reparation agreements with Germany. 

In view of the large amounts of grants and loans to Western Germany, the urge 
is strong to regard compensation from the United States Treasury to German 
nationals as a bookkeeping transaction, deductible from amounts otherwise 
granted or lent to Germany. Solely from our point of view, the attitude is invit- 
ing. As chief creditor nation and source of foreign aid we are indeed in the 
fortunate position of allocating largesse by earmarking items in balance sheets. 

Reparation may have little economic significance to the United States, but it 


has vast importance to Allied countries determined to maintain their integrity 
and freedom from financial dependence on us. 


THE PARIS AGREEMENT ON REPARATION 


The keystone of interallied cooperation in dealing with the problem of repar- 


ation from Germany is the Paris agreement on reparation of 1946.° This agree- 


ment was the result of a reparation conference held in Paris from November 9 
to December 21, 1945, a meeting of 18 allies convened by the United States, the 
United Kingdom and France to reach “reasonable and durable solutions” to com- 
mon problems by concerted action.’ 


The essential fact dominating the conference was Germany’s obvious inability 
to compensate Allied countries for war damage claims amounting to nearly $300 


President Eisenhower, dated July 17, 1954, stating: ‘“‘The Federal Government follows 
with special interest efforts of the United States Congress to find a solution to the ques- 
tion of seized German assets in the United States. Despite the favorable development of 
relations between our two countries, this problem has remained unsolved. A solution to 
it is a special wish of my Government.” 31 Dept. of State Bulletin 269 (1954). A strong 
direct appeal for return was recently made to Congress by Hermann J. Abs, German 
banker and industrialist, in a letter dated December 28, 1955, to Senator Olin D. Johnston, 
chairman, Senate Subcommittee on Trading With the Enemy. Hearings before a subcom- 
mittee of the Senate Committee on the Judiciary on S. 854, 8.995 8S. 1405, 8. 2227. S. 3507 
(to amend the Trading With the Enemy Act) and 8S. 3114 and S. 3115 (to transfer the Office 
of Alien Property Custodian from the Department of Justice to the Department of State), 
84th Cong., Ist and 2d sess. (November 29, 30, 1955, and April 20, 1956), p. 320 (herein- 
after cited as Hearings on S. 854, S. 995, S. 1405, S. 3507, ete.) On his recent visit to 
the United States Chancellor Adenauer raised the cuestion of vested German assets with 
Secretary of State Dulles. Joint Communiqué of Chancellor Adenauer and Secretary of 
State Dulles, 24 Dept. of State Bu'letin 1048 (1956). The German Chancellor also con- 
ferred with Senator Olin D. Johnston on ways to speed proposed return legislation. New 
York Times, June 15, 1956, p. 7, col. 6. See Hale and Clift, Enemy Assets—The $500,000,- 
000 Question, the Reporter Magazine, July 14, 1956, p. 8. 

3’ Huijsmans, German External Assets and American Contractual Obligations, 27 Neder- 
lands Juristenblad 581 (July 14, 19%6). 

During recent hearings of the Senate Subcommittee on Trading With the Enemy, Sena- 
tor Olin D. Johnston, subcommittee chairman, invited Mr. Hermann J. Abs. chief German 
negotiator at the 1955 United States-German Conference on return of German assets, 
to state the German position on proposed United States return legislation. Hearings on 
S. 854, S. 995. S. 1405. S. 3507, ete., op. cit. note 2. at 319. None of the Allied Govern- 
ments was invited to submit its views. In 1953 Senator Kefauver and Hendrickson de- 
eclared that the Senate svbcommittee reviewing the administration of the Tradine With 
the Enemy Act had siven inadequate consideration to the international obligations of 
the United States with respect to German vested assets. Supplemental views of Senator 
Kefauver and Senator Hendrickson, Senate Report of the Subcommittee to Examine and 
Review the Administration of the Trading With the Enemy Act of the Committee on the 
Judiciary, 83d Cong., 2d sess. (1953), pp. 74, 76. 

5 Jessup, loc. cit. (ncte 1) at 60. 

6 The Paris ngreement on reparation of January 14, 1946 (U. S. Dept. of State Pub. No. 
2584, European Series 12), p. 11: 14 Department of State Bulletin 114 (1546); 40 
A. J. I. L. Supp. 117 (1946). 

7 Declared Mr. Angell, head of the United States delegation, at the Paris Conference 
on Renaration, in plenarv session: “I am deenlvy convineed—and I think the his*ory of 
the past 25 years will kear nc out—that it is only by a joint effort of this kind that it will 
be possible to achieve reasonable and durable solutions.” Declaration of James W. Angell, 


Proceedings of the Paris Conference on Reparation of 1945, CPR/P. V. 2, Annex I (Novem- 
ber 12, 1945). 
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billion, “an amount tremendously in excess of the total value of any probable 
German reparation assets.’* The conference proceedings show consensus in 
support of a new rule of international law—a rule governing war bankruptcy. 
The parties to the conference regarded themselves as “trustees of a bankrupt.” ° 
The conference delegated to the United States, the United iKngdom and France 
the task of preparing the allocation of reparation shares and the means for 
distribution of these shares. The draft prepared by the three inviting powers 
was accepted by the entire conference with only minor changes.” 

In keeping with Allied policy of avoiding an impractical reparation program, 
especially “the World War I conception of reparation as the maximum obtain- 
able financial compensation in fixed sums of money,”™ the Paris act centered 
on assets which could readily be made available in a short time. These consisted 
of German external assets located in the participating countries or in neutral 
territory, industrial equipment and merchant shipping—all “private property” to 
the extent permitted by German controls. The essential principles of the Paris 
agreement involved marshaling of available physical and intangible assets for 
distribution in specified proportions to joint creditors, coupled with mutually 
self-imposed limitations on immediate reparation claims.“ An important aspect 
of the plan was the marshaling of assets in neutral countries, through negotia- 
tions conducted by the three powers (the United States, the United Kingdom 
and France), for distribution through the Inter-Allied Reparation Agency.” 

The plan embodied in the Paris agreement contains as an integral feature 
the obligation of all participating countries not to return to German ownership 
or control enemy assets within their jurisdiction.“ Following the principle of 
marshaling of assets for the benefit of all creditors, this obligation is the 
cornerstone of the entire structure of collection and distribution of available 
assets. Industrial equipment and merchant shipping as physical, movable 
property could be the subject matter of immediate effective delivery. External 
assets by their very nature required a longer period for liquidation. Well aware 
of the return of 80 percent of German enemy property foilowing World War I, 
the American draftsmen of the Paris agreement inserted the express inter- 





8 Howard, The Paris Agreement on Reparation from Germany, 14 Department of State 
Bulletin 1023 (1946). 

® Proceedings of the Paris Conference on Reparation of 1945, Doc. CPR/P.V. 5, Annex 4A. 

2 Rueff, Les Nouvelles Réparations Allemandes, 1946, in Nouveaux Aspects du Prob- 
léme Allemand (Centre d’Etudes de Politique Etrangére, Pub. No. 17 (1947)). 

1 Howard, loc. cit. (note 8) at 1023. 

#2 Fach signatory government’s reparation share was limited to the share allocated to 
it by the Paris agreement without, however, prejudicing its right to an eventual final 
settlement of reparation: 

“A. The signatory governments agree among themselves that their respective shares 
of reparation, as determined by the present agreement, shall be regarded by each of 
them as covering all its claims and those of its nationals against the former German 
Government and its agencies, of a governmental or private nature, arising out of the 
war (which are not otherwise provided for), including costs of German occupation, 
credits acquired during occupation on clearing accounts and claims against the Reichs- 
kreditkassen. 

“PB. The provisions of paragraph A above are without prejudice to: 

“(i) The determination at the proper time of the forms, duration or total amount 
of reparation to he made by Germany ; 

“(ii) The right which each signatory government may have with respect to the 
final settlement of German reparation ; and 

“(iii) Any political. territorial or other demands which any signatory government 
moay put forward with respect to the peace settlement with Germany.” (Art. 2A 
and B, Paris Agreement on Reparation, loc. cit. (note 6).) 

% The agreement on reparation directed the United States, the United Kingdom, and 
France, as trustee powesr, to negotiate the transfer of German assets in neutral countries 
to the inter-Allied reparation pool: 

“German assets in those countries which remained neutral in the war against Ger 
many shall be removed from German ownership or control and liquidated or disposed of 
in accordance with the authority of France, the United Kingdom and the United States 
of America, pursuant to arrangements to be negotiated with the neutrals by these coun- 
tries. The net proceeds of liquidation or disposition shall be made available to the Inter- 
Allied Reparation Agency for distribution on reparation account.” (Art. 6C. Paris 
Agreement on Reparation, loc. cit. (note 6).) 

Pursuant to this authority the trustee powers entered into agreements with Switzer- 
land and Sweden in 1946, Spain in 1948. and negotiated, but never finalized. a draft 
agreement with Portugal, Inter-Allied Reparation Agency, Report of the Assembly of 
the Inter-Allied Reparation Agency to its member Governments, pp. 8-10, Annexes 7, 8, 
9, Brussels (1951). 

““Pach signatory government shall, under such procedures as it may choose, hold 
and dispose of German enemy assets within its jurisdiction in manners designed to pre 
clude their return to German ownership or control and shall charge against its repara 
tion share such assefs (net of accrued taxes. liens, expenses of administration. other 
in rem charges against specific items and legitimate contract claims against the German 
former owners of such assets).” (Art. 6A, Paris Agreement on Reparation, loc. cit. 
(note 6).) 
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Allied obligation barring return—not as an indication of a vengeful confiscatory 
retaliation, but as a practical assurance that all participating countries would 
retain available assets for joint reparation account.” 


IMPLEMENTATION OF THE PARIS AGREEMENT 


The participating countries have incorporated into their internal legislation 
the obligation of the Paris agreement not to return enemy assets. The United 
States Congress in the War Claims Act of 1948 added section 39 to the Trading 
With the Enemy Act to bar return of vested assets “under the provisions of the 
Paris Conference.” “ 

The Allied High Commission Law No. 63 of August 30, 1951, was enacted 
to give.“binding effect in Germany and on German citizens to transfers ef- 
fected by other countries under their own laws with respect to German prop- 
erty within their jurisdiction.” In the Bonn Convention, entered into in 
1952 by the freely elected Government of the German Federal Republic, not only 
did the Federal Republic agree not to “repeal or amend law No. 63 except with 
the consent of the three Powers,” but it also agreed to compensate former own- 
ers of property applied to reparation account under the Paris agreement.” 

On the level of international administration of the directives of the Paris 
agreement for liquidation and distribution of German external assets to repara- 
tion creditors, congressional enactments evidence a continuing ratification of 
the principles of the Paris agreement. In authorizing the President to conclude 
agreements with respect to inter-Allied custodial conflicts of law as to situs of 
property, specifically the Brussels agreement of 1947, the statute provides: 

Such agreements shall be in accordance with the policy of the elimina- 
tion of enemy interest in such property and the efficient administration 
and liquidation of enemy property in the United States.” 

Every signatory of the Paris agreement on reparation and of the Brussels 
agreement has in good faith relied on the irrevocability of the general agreement 
to apply German external assets for reparation account in shaping its postwar 
reparation policy and in appropriating funds for operation of the international 
machinery created chiefly by the United States as a practical means of prelim- 
inary settlement of war damage claims. 

A signatory government can, and the United States has, renounced part 
of its share in German reparation under the Paris agreement. The part re- 
nounced has been added proportionately to the percentage entitlement of other 





1% Angell, loc. cit. (note 7) ; see also Howard, loc. cit. (note 8) at 1027. 

1% During the Senate subcommittee hearings on the War Claims Act, Senator Cooper, 
subcommittee chairman, asked Mr. Benedict English, assistant legal adviser for inter- 
national claims, Department of State: 

“T want you to put into the record, if you will, the authority under which our Govern- 
ment can hold these assets and prevent their return to nationals of enemy countries. Is 
it under the provisions of the Paris conference? I wish you would put that into the 
record.” 

Mr. English: “Yes. Article 6A of the final act of the Paris Conference on Repara- 
tions to [sie] Germany, to which the United States and 17 other governments are sig- 
natory, provides as follows: 

*“ ‘Bach Signatory Government shall * * *’ 

“(Quotation of Article 6A]” 

Senator Cooper: “In other words, this is just considered to be a part of reparations 
claims against the German and Japanese Governments * * *” (Hearings before a sub 
committee of the Senate Committee on the Judiciary on H. R. 4044, 80th Cong., 2d sess. 
(1948), p, 22.) 

During debate of the measure on the floor of the House. Representative Wadsworth, 
reporting on H. R. 4044, explained that see. 39 amending the Trading With the Enemy 
Act was drafted in keeping with the Inter-Allied Paris Agreement on Reparation. 93 
Congressional Record 551 (1948). Having recited Art. 6A, he repeated it in part: “May 
I call the attention of the gentleman to that language ‘to preclude their return to 
German ownership or control and shall charge against its reparation such assets’.”’ Ibid. 

17 Allied High Commission for Germany, Official Gazette, No. 64 (1951), p. 1107. 

#% "The Federal Republic shall insure that the former owners of property seized pur- 
suant to the measures referred to in articles 2 and 3 of this chapter shall be compen- 
sated.”” Ch. Six (Reparation), Art. 5. Convention on the Settlement of Matters Arising 
out of the War and the Occupation, signed at Bonn on May 26, 1952 (hereinafter cited 
as Bonn Convention), as amended by the Protocol on the Termination of the Occupation 
Regime in the Federal Republic of Germany, signed in Paris on October 23, 1954 (herein- 
after cited as Paris Protocol of 1954)’; S. Doc. 11, 84th Cong., 1st sess. (February 18, 
1955), p. 103; 49 A. J. I. L. Supp. 98 (1955). The Bonn Convention did not at first be- 
come fully effective because of the failure of the French Government to ratify the Euro- 
pean Defense Community Arrangement, but it was later expressly incorporated into the 
Paris Protocol of 1954 and is now in full force and effect. 

2500.8. C. A. App. see. 40 (1956). 
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member governments.” Violation of the provisions of the Paris agreement 
barring return would thus subject the United States to international liability for 
breach of the contractual obligation to pay over to the reparation pool the pro- 
ceeds of liquidation of German enemy property. Member governments have 
relied on United States agreement to make such assets available for joint repara- 
tion account as a condition to their acceptance of limitation of claims.” 

In substance, of the four original sources of reparation contemplated in the 
Paris agreement, only external assets in particpating countries and merchant 
shipping became available for reparation account. 

For various reasons, certain forms of reparation, which were counted 
on at the time of the Paris Conference, had never been demanded of Ger- 
many. Further, the value of the deliveries effected turned out to be greatly 
inferior to that originally envisaged.” 

Only a small fraction of the assets in neutral countries have in fact been trans- 
ferred to inter-Allied reparation account.“ Obviously, if the United States as 
trustee power is considering unilateral violation of the Paris agreement, the neu- 
tral countries cannot be expected to perform further under accords already nego- 
tiated with them by the United States.™ 

The partial failure of the reparation program stresses all the more the impor- 
tance of making available external assets within participating countries for 
reparation account. If the essential condition of application of these assets for 
joint account is unilaterally abandoned by the party chiefly responsible for the 
reparation program, the right tc reparation in the form of current German pro- 
duction or money payments may well be claimed by other signatories. German 
interest as well us inter-Allied unity point to the need for maintaining the stand- 
still policy underlying postwar measures for liquidation and disposal of German 
external assets in lieu of compelling Allied governments to reopen reparation 
claims. 

THE DURATION OF THE STANDSTILL POLICY 


Though the Paris agreement on reparation, as a creditor’s agreement for 
marshaling and distribution of a debtor’s assets, contains no time limitation, 
its minimum duration is that necessary to accomplish its purpose; in the case of 
external asSets, appiication of the proceeds of those assets by all participating 
countries to reparation account.” The multilateral agreement not to return 
external assets to German ownership or control becomes unnecessary only after 
final settlement of German reparation. The Bonn Convention between the Fed- 
eral Republic of Germany and the Three Powers stresses the multilateral nature 
of the reparation problem “to be settled by the peace treaty between Germany 
and its former enemies or by earlier agreements concerning this matter.” * 

The insistence on the multilateral aspect of the obligation not to return as an 
essential condition of reparation policy is not merely an expression of a wish for 
jinter-Allied unity. It is the shield created by the Three Powers under the leader- 
ship of the United States to allay the doubts of the smaller Allied nations which 
might have preferred to make more advantageous settlements with Western 
Germany during a period when its bargaining power had not been fully restored. 
The shield provided in effect a guarantee by each signatory to all that no direct 
pressure on any single signatory would be permitted to vary the concerted action 


2 The agreement on reparation provides: 
“If any signatory government renounces its shares or part of its shares in German 
reparation as set out in the above table of shares, or if it withdraws from the Inter- 
Allied Reparation Agency at a time when all or part of its shares in German reparation 
remain unsatisfied, the shares or part thereof thus renounced or remaining shall be dis- 
tributed rateably among the other signatory governments.” (Art. 1H, Paris Agreement 
on Reparation, loc. cit. (note 6).) 

The Inter-Allied Reparation Agency has reported that on two separate occasions the 
United States renounced part of its reparation shore, which each time becom» avail 
able for ratable distribution to other signatory governments. Inter-Allied Reparation 
Agency, op. cit. (note 13) at 27. 

21 Huijsmans, loc. cit. (note 3) at 585-586. 

2 Inter-Allied Reparation Agency, Letter from Jacques Rueff, President of the As- 
sembly, to Member Governments, op. cit. (note 13). 

2 Inter-Allied Reparation Agency, op. cit. (note 13) at 8-10. 

2 The agreements of the trustee powers with the neutral countries provided for the 
liquidation of German assets in the latter’s territory and the transfer of a part of the 
proceeds to inter-Allied reparations account. Inter-Allied Reparation Agency, op. cit. 
(note 13), Annexes 7, 8, 9. 

*Inter-Allied Reparation Agency, Proceedings of Meeting of Representatives of the 
Custodian Officers of Eighteen Governments, Members of the Inter-Allied Reparation 
Agency (March 14-17, 1949), p. 6. 

76 Bonn Convention, as Amended by the Paris Protocol of 1954, ch. 6, art. 1, par. 1, 
op. cit. (note 18). 
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taken. Aside from the United States, the United Kingdom and France, the 
participating countries were granted no voice with respect to the extent of assets 
available for reparation. Their dependence is complete on the maintenance of 


a common stand against return of German external assets until final multilateral 
settlement with Germany. 


THE BASIS FOR GERMAN DEMANDS 


Against the weight of established inter-Allied agreement, policy and practice 
which has assisted the German Federal Republic in developing its internal econ- 
omy and foreign trade free of the burden and uncertainty of further reparation 
demands, German claims for return of vested assets in the United States are 
supported by the ambiguous contention that the Paris agreement on reparation 
“as an executive agreement, was without authority whatever to bind the Congress 
of the United States.” The argument has also been repeatedly made that reten- 
tion of vested assets or their proceeds by the United States and other signatories 
to the Paris agreement constitutes confiscation of private property.” 


THE PARIS AGREEMENT AS AN “EXECUTIVE AGREEMENT” 


The short answer to the inferential statement of Secretary Dulles that the 
1946 Paris agreement on reparation was entered into without congressional 
approval is that in 1948 the Republican-controlled Congress, in enacting the War 
Claims Act of July 3, 1948, expressly approved and implemented the 1946 Paris 
agrement joint obligation not to return vested German properey.” The legislative 
history of the 1948 statute shows that it was enacted with specific reference to 
article 6A of the Paris agreement on reparation.” To the extent that congres- 
sional approval was needed,” the record is clear that article 6A of the Paris 
agreement on reparation embodying the policy of no return was fully approved 
and ratified by Congress.“ Congress is, of course, not bound by the Paris 


27 Testimony of John Foster Dulles, Secretary of State. Hearings before Senate Sub- 
committee on the Judiciary on S. 3423 (the Dirksen bill), 83d Cong., 2d sess. (1954), p. 
161. 

8% Letter of Hermann J. Abs of December 28 1955. hearings on S. 854, S. 995, S. 1405, 
S. 3507, ete.. op. cit. (note 2) at 322 Roos, Zur Konfiskation Privater Deutscher Aus- 
landsvermoégen (Stuttgart, 1956): statement of Walter Germann. mannging director of 
Interhandel, hearings on S. 844. S. 995, S. 1405, S. 3507, ete., op. cit. (note 2) at 201-202; 
statement of Senator William Langer. ibid. at 524: speech of Senator Olin D. Johnston, 
102 Coneressional Record 6115 (April 24. 1956) ; Reeves. Is Confiscation of Enemy Assets 
in the National Interest of the United States? 40 Virignia Law Review 1029 (1954). 

*” The War Claims Act of July 3, 1948, 50 U. S. C. A., App. § 39 (1948), 62 Stat. 1240. 

*° Note 16 supra. 

315, Hackworth, Digest of International Law 402 (1943). See U. 8S. v. Curtiss-Wright 
Export Corporation, 299 U. S. 304, 57 S. Ct. 216, 81 L. Ed. 255 (1936): U. 8S. v. Belmont, 
301_U. S. 324, 57 §. Ct. 758. 81 L. Ed. 1134 (1937) ; U. 8. v. Pink, 315 U. 8. 2038, 62 S. 
Ct. 552: 86 L. hd. 796 (1942) 

%2 War Claims Act of 1948, loc. cit. (note 29). Congress, authorizing the President to 
conclude intereustodial conflicts agreements with other nations, declared : 

“Such agreements shall be in accordance with the policy of protecting and making 
available for utilization the American and nonenemy interests in such property and 
further the elimination of enemy interests in such property and the efficient administra- 
tion and liquidation of enemy property in the United States.”” (50 U. S. C. A. App. § 40, 
sub. (2) (1950).) 

The joint congressional resolution to terminate the state of war between the United 
States and the Government of Germany stated: 

“Provided, however, That notwithstanding this resolution and any proclamation issued 
by the President pursuant thereto, any property or interest which prior to January 1, 
1947, was subject to vesting or seizure under the provisions of the Trading With the Enemy 
Act of October 6, 1917 (40 Stat. 411). as amended, or which has heretofore been vested 
or seized under that act, including accruals or proceeds of any such property or interest, 
shall continue to be subject to the provisions of that act. * * * (50 U. 8S. C. A. App. 1, 
p. XX (1951); 46 A. J. I. L. Supp. 18 (1952).) 

The Treaty of Peace with Italy, in force September 15, 1947, expressly reserved to the 
Allied and Associated Powers the richt to retain and liquidate Italian external assets, the 
Government of Italy undertaking to compensate former owners. Treaty of Peace with 
Italy, art. 79, pars. 1 and 8, 61 Stat. 1247 at 1406-1407 (1948). The same eee 
are contained in art. 27, art 25, and art. 29 of the Rumanian, Bulgarian, and Hungarian 
Peace Treaties, respectively, also in force September 15, 1947. 61 Stat. 1757, 1915, 2065 
(1948) : see also 42 A. J. I. L. Supp. 47, 179, 225, 252 (1948). 

Pursuant to the authority of the peace treaties with Rumania, Bulgaria, and Hungary, 
Congress on August 9, 1955, ordered the vesting and liquidation of blocked assets of these 
countries in the amount of $27 million, the proceeds to be applied to American claims. 
International Claims Settlement Act, as amended, 22 U. S.C. A. 1631 (a) (1955); U. 8. C., 
Congressional and Administrative News, Legislative History (1955), p. 625. 
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agreement on reparation any more than it would be bound by the most formal 
of treaties, in the sense of constitutional limitation on its power.” Congress 
ean constitutionally enact legislation in violation of an internatioal obligation, 
but its action in so doing lessens in no degree the contractual obligation of the 
United States with respect to the other party or parties to the agreement.* 
Though Congress is free constitutionally to disregard the provisions of the 
Paris agreement on reparation, the United States internationally is bound to 
the other parties to that agreement to maintain its provisions in accordance 
with the contractual obligation assumed, approved and implemented over a 
period of 10 years. 
THE CONTENTION OF CONFISCATION 


The argument of confication of private property must be considered in the 
full light of the circumstances of war bankruptcy and prewar status of German 
property. German legislation in effect prior to and during World War II had 
nationalized the external assets of its citizens. As stated by the House com- 
mittee in 1947— 

no essential difference exists between private property and public prop- 
erty in the case of Germany and Japan. * * ** 

The limited right of German “owners” of external assets to compensation in 
German internal currency established by German law since 1931 is contirmed 
in the Bonn Convention of 1954, pursuant to which 

The Federal Republic shall insure that the former owners of property 
seized * * * shall be compensated.” 
The issue is not the return of private property seized by the United States 
or other allies, but that of compensation for external assets under the con- 
trol of the German Government since 1931. Indeed, any return or compensation 
in dollars paid today to German residents would be subject to German Govern- 
ment curreney control.” 

Whether or not the Federal Republic makes prompt, adequate, and effec- 
tive compensation to the former “owners” is an internal German problem, as it 
has been since German control of external assets was instituted. Indeed, it is 
apparent that legislation implementing the Federal Republic’s agreement to 
compensate its nationals is being delayed by the possibility of return legislation 
in the United States.™ As a matter of practical administration, the Federal 
Republic is in the best position to investigate and alleviate the hardships and 
inequities inevitable in large-scale attempts to settle conflicting demands imposed 
by war. 

The issue of the international lawfulness of seizure and retention of alien 
property centers on the justification for the action. Concededly the unjustified 
taking of alien property without adequate compensation is confiscation, and as 





The Treaty of Peace with Japan, in force April 28, 1952, expressed the right of Allied 
Powers to retain and liquidate vested Japanese assets. Treaty of Peace with Japan, 
art. 14,2 (1). U.S. Treaties and Other International Agreements 3169 (1952); T. I. A. S., 
No. 2490; 46 A. J. IL. L. Supp. 77 (1952). 

Congress approved and ratified Allied policy on reparation in ratifying the Bonn Con 
vention, as amended by the Paris Protocol of 1954, which records Germany’s consent to 
Allied measures with regard to German external assets and its promise to compensate 
former German owners. The Bonn Convention of 1952 as amended by the Paris Protocol 
of 1954, ch. 6, arts. 3 and 5, op cit. (note 18). 

33 A subsequent act of Congress can supersede a treaty in its operation as internal law 
Hackworth. op. cit. (note 31) at § 489. The Cherokee Tobacco, 11 Wallace 616 (1871) ;: 
The Head Money Cases, 112 U. S. 580 (1884) ; Whitney v. Robertson, 124 U. 8. 190 (1888) ; 
Chae Chan Ping v. U. 8., 130 U. 8S. 581 (1889). 

*% Hackworth, op. cit. (note 31) at 185-186. 

% “No essential difference exists between private property and public property in the 
ease of Germany and Japan. For several years before World War II, while Germany 
and Japan were preparing to make war upon the United States, property owned in the 
United States by the citizens of both these countries was subject to rigid control of their 
respective governments. While the fiction of private ownership was retained, actually 
property of German and Japanese nationals in the United States was widely used to ac 
complish the national objectives of those countries.” H. Rept. 976 (on the War Claims 
Act), 80th Cong., Ist sess. (July 1947), p. 2. 

* The Bonn Convention of 1952 as amended by the Paris Protocol of 1954, ch. 6, art. 5, 
op. cit. (note 18). 

% German “residents may not dispose of prewar German assets abroad” and new tr 
vestments are subject to government license. International Monetary Fund, Fifth An 
nual Report on Exchange Restrictions 157 (1954). 

* Huijsmans, loc. cit. (note 3) at 595, note 1. 
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such, not only wrongful under international law but also under American law.” 
But, as stated by an American authority on international law, 

utilization of enemy private property is not confiscatory when it serves 

to release the enemy from the payment of claims against it.’ 
Our Constitution imposes no bar to the taking of enemy private property with- 
out compensation.“ Acting on this assumption as recently as 1955, Congress 
amended the International Claims Settlement Act to provide for the liquidation 
of blocked and vested Rumanian, Hungarian, and Bulgarian assets for the pur- 
pose of paying United States claims against those governments and their 
nationals.“ 

CONCLUSION 


In the absence of the international rules described above, which were estab- 
lished among the Western Allies following World War II, return of German 
assets to the former “owners” would be a “matter of grace,” a matter solely of 
internal policy. But every post-World War II agreement with war allies or with 
former enemies confirms the link between retention of German external assets 
and compensation for war damage claims.* 

On the level of internal policy, the argument has been made that retention of 
enemy property weakens protection of American investments abroad. Yet in a 
world in which the possibility of war is a continuing threat, the search for 
means of averting recourse to war is not furthered by making holders of enemy 
assets trustees for the duration of the conflict. The risk of loss of external 
assets cannot be disregarded as a factor in deterring aggression.“ 

American investments abroad are protected more effectively through mutual 
respect for international agreements and the confidence inspired by firm ad- 
herence to established undertakings. Possible breach by the United States of 
formal commitments to its allies can weaken treaty-based protection of our 
property interests abroad in greater measure than any gesture of unilateral re- 
turn of enemy property as a matter of grace.“ 


PRESENT MEMBERS OF Boarp or Directors oF GENERAL ANILINE & FILM Corp. 


John H. Hildring, president of the corporation. 

Francis A. Gibbons, executive vice president of the corporation. 

Philip M. Dinkins, vice president-general manager, Dyestuff and Chemical Di- 
vision of the corporation. 


% Russian Volunteer Fleet v. U. S., 282 U. S. 481 (1931); Clark v. Uebersee Finanz- 
Korporation, 332 U. S. 480, 68 S. Ct. 174, 92 L. Ed. 88 (1947) ; Silesian-American Cor- 
poration vy. Clark, 332 U. S. 469, 68 S. Ct. 179, 92 L. Ed. 81 (1947). 

“ Hivde, International Law Chiefly as Interpreted and Applied by the United States, 
1737 (2d rev. ed., 1945). 

‘i Krown v. U. 8.. 8 Cranch 110 (1814); Miller v. U. 8., 11 Wallace 268 (1871); 
. S&S. v. Chemical Foundation, 272 U. S. 1 (1926): Woodson vy. Deutsche Gold, 292 

S. 749 (1934): Cummings v. Deutsche Bank, 300 U. S. 115 (1937): Clark v. Uecbersee 
Finanz-Korporation, loc. cit. (note 39) ; Silesian-American Corporation v. Clark, loc. cit. 
note 8&9). 

«2 International Claims Settlement Act, as amended, 22 U. S. C. A. 1631. 

“Note 32 supra. 

# American Bar Association, Proceedings of Section of International and Comparative 
Law 74 (December 1945). 

‘> The United States has traditionally relied on bilateral treaties for the protection of 
ts foreign investments and property. Declared Herbert Hoover, Jr., Under Secretary of 
state. in an address to the Harvard Business School Association on June 16, 1956: “The 
ommereial and tax treaty programs have long been an integral part of the effort of our 

ernment to develop on a reciprocal basis standards of fair treatment. Since World 
War II, 15 eommercial treaties, with modernized provisions relating to investments, have 
heen negotiated Similar treaty proposals are under negotiation or consideration with 
aore than half a dozen other governments.” 34 Department of State Bulletin 1049 at 
1052 (1956). Of the 15 treaties negotiated since World War II, 3 are awaiting final 

ction by the foreign governments. 4 are awaiting Senate approval, and the following 8 

re already in force: with China, 63 Stat. 1299, T. I. A. S.. No. 1871; Ethiopia, 4 United 
States Treaties and Other International Agreements 2134, T. I. A. S.. No. 2864; Germany, 
S. Exee. E, 84th Cong.. 1st sess.. effective June 14, 1956; Greece, 5 U. S. T. 1829, T. I. A. S., 
No, 3057; Ireland. 1 U. S. T. 785, T. I. A. S., No. 2155; Israel, 5 U. 8. T. 550, T. I. A. S., 
No. 2948; Italy. 63 Stat. 1255, T. I. A. S., No. 1965; and Japan, 4 U. S. T. 2063, T. I. A. S., 
No. 2863 Declared Herman J. Phieger, legal adviser, Department of State, in a recent 
address before the New York State Bar Association on June 23, 1956: “Among the rights 
secured to Americans by these treaties, in consideration of like rights granted in this 
country, are the right to do business. protection against expropriation, and protection 
against discriminating treatment.” 35 Department of State Bulletin 11 at 16 (1956). 
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James Forrestal, vice president. 

Norman Biltz, retired industrialist, Reno, Nev. 

Elmer H. Bobst, president and director, Warner-Hudnut, Inc. 

John M. Budinger, president and director, International Commercial Corp.; vice 
president, Bankers Trust Co, ; director, Thomas J. Lipton, Inc. 

Lucius D. Clay, chairman, Continental Can Co. 

Melvin C. Eaton, president and director, Norwich Pharmacal Co.; treasurer, 
American Drug Manufacturers Association. 

Horace C. Flanigan, chairman, Manufacturers Trust Co. 

Robert Heller, president, Robert Heller & Associates, Inc. 

Thomas A. Morgan, director, Central Insurance Co.; Western Union Telegraph 
Co.; retired president and chairman of the Board of Sperry Corp. 

Winston Paul, president and director, Domestic Exploration Corp.; director, 
First National Bank & Trust Co., Montclair, N. J. 

Arthur E. Pettit, partner, law firm of Winthrop, Stimpson, Putnam & Roberts. 

G. Schuyler Tarbell, Jr., partner, Townsend & Lewis, attorneys, New York. 

Rober R. Williams, chairman, Williams-Waterman Fund. 


MEMBERS OF BOARD OF DIRECTORS OF GENERAL ANILINE & FILM CorP. ON DECEMBER 
31, 1952 


Jack Frye, president and chairman of the board of directors of the corporation. 

Edward M. Barlow, General Aniline & Film Corp. 

Gerald B. Brophy, partner, Chadbourne, Parke, Whiteside, Wolff & Brophy, New 
York City. 

T. Colburn Davis, chairman of the board, Missouri Pacific Railroad Co. 

Morton Downey, director, Coca-Cola Bottling Co. of Chicago, Inc. 

Horace C. Flanigan, see above. 

Robert Heller, see above. 

Donald O. Lincoln, partner, Steptoe & Johnson, Washington, D. C. 

Thomas A. Morgan, see above. 

Harold Church Paull, chairman of the board, First Federal Savings & Loan As- 
sociation of Providence, R. I. 

Fred Hoffman Rhodes, director, School of Chemical and Metallurgical Engineer- 
ing, Cornell University, Ithica. 

Jouett Shouse, attorney and counselor at law, Washington, D. C. 

Cary R. Wagner, consultant, Utica, Ohio. 


The Cuatrman. There is a rolleall underway. You can tell from 
the attendance and questions this morning that the members are very 
interested in the Office of Alien Property and of the Foreign Claims 
Settlement Commission. 

So on behalf of the committee, let me thank both of you and your 
staff members for the fine presentation you have made. 

Mr. Fiynv. Before the record closes, Mr. Chairman, may I say that 
I do have some more questions, but both the questions and the answers 
thereto will take longer than the time we now have. 

The Cuarrman. I am sure there will be an opportunity to present 
those at a later date. 

I thank you, gentlemen. 

We will adjourn until 10 o'clock tomorrow, at which time we will 
hear from Public Health and the Food and Drug people. 

(Whereupon, at 12:42 p. m., an adjournment was taken until 10 
a.m., Wednesday, March 6, 1957.) 








AGENCY HEARINGS 


WEDNESDAY, MARCH 6, 1957 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to call, in room 1334, New 
House Office Building, Hon. Oren Harris, (chairman) presiding. 

The CHarrmMan. Let the committee come to order. 

Today we have representatives of the Public Health Service and 
the Food and gh Administration before us. 

We are very glad to extend a welcome to the Surgeon General of 
the Public He: ith Service and the Commissioner of the Food and 
Drug Administration and their staffs and associates. 

I suppose it would be appropriate to refer to these two agencies as 
sister agencies since they are in the Department of Health, E ‘ducation, 
and Welfare, and have important responsibilities with regard to the 
health and welfare of the American people. 

While in many respects the functions complement each other, it 
can also be said, I think, that their responsibilities differ to a consider- 
able extent. I think it would be correct to state that the Food and 
Drug Administration’s principal responsibility is of a regulatory 
nature, while the responsibilities of the Public Health Service are 
largely in the field of administering the Federal medical research and 
grant programs with which we all are familiar. 

This morning the hearing is another one of the series which the 
committee is conducting on the organization and work of various 
agencies over whose activities the committee has legislative juris- 
diction. The powers which the Congress has extended to these agen- 
cies should be as a result, guided. That is the way we feel about it. 

During this Congress, several of our new Members have been as- 
signed to this committee, and for their benefit as well as for our own, 
in reviewing activities, we requested both the Public Health people 
and the Food and Drug people to tell us today in a general way some- 
thing about their jurisdiction and their organization, and so forth, 
including some of the current problems as well as, of course, the 
status of the programs they administer, and any suggested change 
which they might have. 

We know, of course, our time is limited for a meeting of this kind. 
In view of that, in this the overall discussion I hope the presentation, 
as well as our questions, may be limited to the major issues or policies, 

rather than going into the technical points and pinpointed issues of 
the individual business or cases. 

I might say, so far as I am concerned, we have a new Surgeon 

General. I have known of his assignment for the last several months 


; 
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but I have not had the occasion to meet our new Surgeon General until 
today. 

Dr. Burney, we are glad to welcome you here, and I am glad to 
have this privilege of meeting you for the first time. 

While you have not appeared before this committee heretofore, we 
are particularly happy to have you with us this morning, and want to 
assure you that you can feel just as comfortable here this morning 
as your predecessor always felt when he came before us. 

We do have a very close association with both the Public Health 
Service and the Food and Drug Administration. 

We would be glad to have you proceed first, but before doing so 
I think it would be helpful to most of us here, and partic ularly « our 
new members, if you would present your associates and members of 
the staff who have accompanied you this morning, in order that we 
may know who they are. 

I see some familiar faces back there, of people who have been here 
before, and maybe you want some of them to present you, perhaps. 
[ Laughter. | 

But before you do present your associates, we have among the fine, 
able representatives, members of this committee, one of our most 
distinguished members from the great State of Indiana. I think 
you know something about this gentleman’s service, and the close 
association between you, and I am sure he would like to make a 
comment at this time. 

Mr. Beamer. 

Mr. Beamer. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity of introducing, if I may, a friend and acquaintance of long 
standing to the other members of this committee and to the other 
people who are assembled this morning. 

It was my privilege to serve in the Indiana General Assembly and 
House of Representatives of Indiana, and I became acquainted with 
the very capable and able director of the public health service in the 
State of Indiana. 

I knew Dr. Burney in those days. Of course, to me it was very 
gratifying to know that Dr. Burney was succeeding another great 
Hoosier, Dr. Scheele. So, Dr. Burney, I want to say, welcome to 
Washington. We are very proud of you, and we know that you are 
going to do an excellent job. 

With this, I introduce you to our colleagues, and wish you all success. 


STATEMENT OF DR. LEROY E. BURNEY, SURGEON GENERAL, PUBLIC 
HEALTH SERVICE; ACCOMPANIED BY DR. W. PALMER DEARING, 
DEPUTY SURGEON GENERAL 


Dr. Burney. Thank you, sir. 

Mr. Chairman and members of the committee, before I read my 
prepared statement, I would like the pleasure of presenting to you 
one of our new Assistant Secretaries in the Department of Health, 
Education, and Welfare, Mr. Elliot Richardson, from Boston. Mr. 
Richardson took Mr. Roswell Perkins’ place as Assistant Secretary 
in the Department of Health, Education, and Welfare. 

The Cuarrman. Mr. Secretary, I had the pleasure of meeting you 
a few minutes ago, and we want to extend to you a cordial welcome 
to this committee this morning. 
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Mr. Ricwarpson. Thank you very much, Mr. Chairman. 

Dr. Burney. I would also like to have you meet Dr. Palmer Dear- 
ing, who is, I am sure, well known to you as Deputy Surgeon Gen- 
eral; Dr. Otis Anderson, who is Chief of the Bureau of State Serv- 
ices; Dr. John Cronin, Chief of the Bureau of Medical Services; and 
Dr. James Shannon, who is Director of the National Institutes of 
Health. 

Thank you, sir. Thank you, Congressman Beamer, for those kind 
remarks. 

The Crarrman. I wonder, before you start, Doctor, if we might 
ask the Assistant Secretary if he would like to make a comment or 
two or a brief statement before we proceed. 

Mr. RicHarpson. Thank you, Mr. Chairman. 

No, I had no statement I wished to make. I know that the Surgeon 
General and the Commissioner of the Food and Drug Administration 
are prepared to give all the information the committee may wish to 
have, and I am sure that there is nothing which I, as a new ‘Assistant 
Secretary, could add to their presentation. 

Thank you very much, sir. 

The Cuarrman. Perhaps, Mr. Secretary, I could expand the re- 
marks I made a moment ago, that these reports we are receiving from 

various agencies which come ‘under our jurisdiction are for the benefit 
of the new members as well as the older members of the committee. 
I might say, perhaps, they are also for the benefit of the newer mem- 
bers of the ‘Department w ho come in, too. 

Mr. Ricnarpson. That is one of the reasons for my being here, 
Mr. Chairman. I expect to be instructed in the work of these agen- 
cies. I am sure that it will be educational to me, at least. Thank 
you, sir. 

The Cuatrrman. Thank you very much. 

Dr. Burney, you may proceed. 

Dr. Burney. Allright, sir. Thank you. 

I am pleased to have this opportunity to meet with your commit- 
tee, to acquaint your newer members with the Public Health Service 
and its programs, and to indicate some recent and prospective devel- 
opments relating to the legislative jurisdiction of this committee. 

Your committee’s practice of holding such introductory hearings 
is a particularly fortunate one for me personally, for, as you have 
indicated, I have only recently been appointed and confirmed as 
Surgeon General of the Public Health Service. 

It is difficult, in the brief time available this morning, to describe 
the work of the Public Health Service. Our program is so broad 
and varied that even a simple enumeration of our many activities is 
out of the question here. 

As an introduction, however, let me describe very briefly the work 
of the four major bureaus of the Service to indicate both the scope 
of our program and the organizational structure of our Service. 

To supplement this highlight description, we have supplied for 
each member of the committee several charts and pamphlets which 
provide additional details, in this green book. 

Then—to bring this broad picture into more detailed focus, and 
to relate our program more directly to the work of your committee— 
I should like to give you a brief progress report on developments 
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pursuant to legislation enacted during the 84th Congress after con- 
sideration by this committee. 


THE ORGANIZATION AND FUNCTIONS OF THE PUBLIC HEALTH SERVICE 


The Public Health Service is one of many organizations—Federal, 
State, local; public and private; voluntary and official—involved in 
protecting and advancing the Nation’s health. 

In the governmental “category, the Public Health Service is the 
principal instrument of the Federal Government. Its responsibili- 
ties are specifically designated by the Congres in matters relating to 
national health, but its programs have been developed in cooperation 
with the States, and with other agencies and groups having an inter- 
est in health. 

The relationship is one of partnership in endeavors beneficial to 
individual communities, the States, and the Nation as a whole. 
Within this partnership, the Public Health Service has responsibili- 
ties in the broad fields of research and training, medical care for 
designated beneficiaries, and public health protection. 

These functions are administered through the four main “bu- 
reaus” of the Service—the Office of the Surgeon General, the Bureau 
of State Services, the Bureau of Medical Services, and the National 
Institutes of Health. 


OFFICE OF THE SURGEON GENERAL 


The Office of the Surgeon General, a “bureau” under the immediate 
supervision of the Deputy Surgeon General, includes the Surgeon 
General’s immediate office and four divisions. Three of these—the 
Divisions of Finance, Personnel, and Administrative Services—are 
staff divisions which provide central administrative and business 
management services. The fourth—the Division of Public Health 
Methods—is engaged primarily in staff studies related to health re- 
sources, requirements, and trends. 

The Service’s administration functions are largely decentralized 
to the bureaus and major field installations. Only where it is more 
economical to do so are administrative services provided centrally. 


BUREAU OF STATE SERVICES 


The Bureau of State Services, as its name implies, deals princi- 
pally with our relations with the States, Territories, and Possessions. 
It also includes a Division of International Health. 

The Bureau administers grants to States and other political sub- 
divisions to assist them in coping with their public health problems. 
In addition to a general grant for public health services, there are 
separate categorical grants to the States for community mental health 
services and for activities relating to the control of tuberculosis, 
veneral disease, cancer, heart disease, and water pollution control. 
There also is a program of project grants to communities to assist 
in the construction of treatment facilities needed for water-pollution 
control. 

Under the general heading of technical assistance and consulta- 
tion, the services of our scientists, professional men and women, and 
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technicians, are made available to the States, on request, so that they 
may have the benefit of the latest and best methods of dealing with 
health problems. 

The Bureau of State Services also administers training centers 
for State and local health personnel, and it provides traineeeship 
awards for graduate or specialized public health training. 

In addition, the Bureau conducts studies of community health prac- 
tices, not only to evaluate traditional methods, but also to devise new 
ones to meet emerging problems. Among the emerging problems now 
receiving special stiandiahe are radiological health measures, accident 
prevention, and the development of community health services for 
older persons and for the control of chronic disease. 

The development of new methods and techniques is only the first 
step leading to their practical application in community health pro- 
grams. The techniques must then be verified and subjected to in- 
tensive tests under actual field conditions. Once this is done they 
are introduced and recommended to State and local health agencies 
through demonstrations and “pilot programs.” 

Although the Bureau of State Services is in large part an organ- 
ization to give service to States and localities, its research respon- 
sibilities are by no means insignificant. New diagnostic techniques 
are needed to detect diseases in their incipient states. New in- 
dustrial compounds by the hundreds, if not thousands, are introduced 
each year, and research must be conducted to determine their effects on 
health. 

To help meet the need for improved knowledge and techniques re- 
lating to water and air pollution—including the treatment of radio- 
active wastes—the Bureau conducts research at the Robert A. Taft 
Sanitary Engineering Center in Cincinnati. 

In addition, there are other elements of the working environment 
which affect the health of our employed population, so the Bureau is 
doing some research into the health problems of occupational groups. 





BUREAU OF MEDICAL SERVICES 


The Bureau of Medical Services administers several major pro- 
grams which deal with medical care and treatment facilities. The 
members of your committee are familiar with the hospital and medi- 
cal facilities survey and construction program, which was begun in 
1946. From observations in your own communities, I am sure you 
will agree that this program—popularly known as the Hill-Burton 
progr am—has had a major impact on the Nation’s health resources. 

During the past year we have begun to see the impact of the 1954 
amendments to the act, which established separate categorical grants 
for chronic disease hospitals, diagnostic and treatment centers, re- 
habilitation facilities, and nursing homes. The total program is 
resulting in better planning of health facilities and better distribu- 
tion of personnel, as well as adding modern structures to our national 
resources. 

This Bureau also has responsibility for the direct medical care ac- 
tivities of the Service. Through its staff and facilities, medical, 
dental, and hospital care are provided for statutory beneficiaries of 
the Service—such as merchant seamen, and uniformed personnel of 
the Coast Guard and the Coast and Geodetic Survey. Operation of 
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hospitals for American merchant seamen has been a Service responsi- 
bility since 1798, and is our oldest function. 

Our most recent direct medical care activity is the provision of 
health and medical services to the 370,000 American Indians and to 
Alaskan natives. This responsibility was transferred to the Service 
from the Department of the Interior on July 1, 1955. 

Twelve of the sixteen Public Health Service hospitals are general 
hospitals. In addition, we have one tuberculosis hospital at Man- 
hattan Beach, N. Y.; two neuropsychiatric hospitals which also spe- 
cialize in the treatment of drug addiction—located at Lexington, Ky., 
and at Fort Worth, Tex.; and the national leprosarium at C arville, 
La. The bed capacity of the Public Health Service hospital system, 
exclusive of Indian hospitals, is approximately 6,400. 

Facilities in the Indian health program number 56 hospitals and 
83 other installations, located in 21 States and in Alaska. It is our 
aim to raise the level of Indian health, which resembles that of the 
general population a generation or more ago, to standards which now 
prevail generally in the United States. Toward this end, we are ex- 
panding our programs of sanitation and preventive services and are 
taking steps to improve the quantity and quality of medical care. 

The foreign quarantine responsibilities of the Service are also ad- 
ministered through the Bureau of Medical Services. Foreign quaran- 
tine inspectors examine conveyances, persons, and certain goods upon 
arrival, whether by land, sea, or air. 

Another major quarantine function is to determine the health status 
of aliens who want to enter the United States. In this work, we co- 
operate closely with the Department of State and the Immigration 
and Naturalization Service of the Department of Justice. 

In addition to the programs which it administers directly, the 
Bureau provides professional supervision for Service Eat de- 
tailed to medical programs administered by other Federal agencies. 
For example, the Service details all of the professional Stat required 
for medical programs of the Coast Guard and the Bureau of Prisons 


NATIONAL INSTITUTES OF HEALTH 


The National Institutes of Health is the principal research bureau 
of the Service. There are now seven Institutes—Cancer, Heart, Dental 
Research, Mental Health, Neurological Diseases and Blindness, Arth- 
ritis and Metabolic Diseases, and Allergy and Infectious Diseases. 

In addition, there are the Clinical Center, the Research Grants 
program, and the Division of Biologics Standards, which also operate 
as divisions of the National Institutes of Health. 

Research financed by appropriations to the } National Institutes of 
Health is carried on in two ways: In our own laboratories and through 
grants to scientists working in the Nation’s medical schools, universi- 
ties, and other non-Federal research centers. 

A major part of the research work carried on under NIH auspices 
is accomplished through grants in support of research projects. 
Through this means, the talents of thousands of scientists and the re- 
sources of hundreds of institutions are brought to bear on the prob- 
lems of health and disease. 
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The NIH also administers a program of fellowships, traineeships, 
and training grants, through which help is provided in the training 
of badly needed scientists and research workers. This past vear, for 
example, more than 3,000 fellowships and traineeships were admin- 
istered by the National Institutes of Health. 

I am sure most of you know something about our Clinical Center— 

500-bed clinical installation which is a combination laboratory and 


hospital to permit the clinical study of disease and to complement 
basic laboratory studies. 


PUBLIC HEALTH SERVICE PERSONNEL 


Our four bureaus together employ more than 22,000 employees. 
Among them are physicians, dentists, nurses, engineers, pharmacists, 
veterinarians, research scientists, social workers, statisticians, medical 
librarians, writers, lawyers and—since July 1, 1955—even Indian 
chie fs 

Our employees operate under two personnel systems. The largest 
number, including many of our key research scientists and admin- 
istrative specialists, are civil-service employees. The keystone of our 
professional staff, however, is the commissioned corps of the Public 
Health Service—one of the seven uniformed services of the United 
States. It is the only commissioned service of the Federal Govern- 
ment in which all officers represent the medical, scientific, and related 
professions. It consists of a regular corps, composed of career officers, 
and a reserve corps which augments the regular corps to the extent 
that program needs require and funds permit. 

There are now slightly more than 3,000 commissioned officers on 
active duty. About half of these are members of the regular corps. 
Even though the pay and benefits are not competitive with incomes 
in private practice and mdustry, the program of the Service and its 
high professional standards attract professional men and women of 
high caliber. 

Our policy of mobility of commissioner officers, who expect to 
serve wherever assigned, provides a degree of flexibility which en- 
ables us to augment staff immediately for new activities or in emer- 
gencies, such as the medical examination of Hungarian refugees. 





ACTIVITIES PURSUANT TO LEGISLATION ENACTED IN THE 84TH CONGRESS 


Measured in terms of the number of legislative enactments, the 
84th Congress was probably the outstanding “health Congress,” and 
most of the legislation enacted came within the jurisdiction of the 
Committee on Interstate and Foreign Commerce. 

Apart from several laws relating to personnel and facilities of the 
Service, there were six public laws of major program significance 
which developed from legislation reported from your committee 

1. The Mental Health Study Act (Public Law 182). 

2. The Poliomyelitis Vace ination Assistance Act (Public Law 377). 

3. The National Health Survey Act (Public Law 652). 

4. The Health Research Facilities Act of 1956 (Public Law 835). 

5. The Health Amendments Act of 1956 (Public Law 911). 

6. The National Library of Medicine Act (Public Law 941). 
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THE MENTAL HEALTH STUDY ACT 


This act authorized the Service to make a grant or grants specifically 
aimed at enabling the various professional disciplines concerned with 
mental health to join forces in conducting a baseline study and evalua- 
tion of mental health needs and programs. 

The Mental Health Study Act became law on July 28, 1955. 

Its purpose was to dev elop the data required for a renewed and 
concerted attack on the complex problems of mental disease. 

The grant authorized by the act was made to the Joint Commission 
on Mental Illness and Health, an organization made up of repre- 
sentatives of about 30 professional and other groups. The Commis- 
sion has employed a staff and a Director to carry out the project, 
and eight separate studies are now under way. The Commission 
recently filed its first report to the Congress, in which are outlined 
the Commission’s organization and the procedures to be followed in 
making the studies. 


POLIOMYELITIS VACCINATION ASSISTANCE ACT 


To assist the States in organizing programs of polio vaccination for 
persons in the most susceptible age groups, the Congress in 1955 
enacted a temporary program of grants for the purchase of polio 
vaccine and for administrative costs. 

The original act. set February 15, 1956, as the cutoff date for avail- 
ability for grant funds, but this date was later extended to June 30 
of this year. A total of $53,600,000 has been appropriated to carry 


out the purposes of the act. 

Although there is considerable variation in the status of program 
advancement among the several States, the program as a whole is sub- 
stantially on schedule. A recent canvass of State health agencies 
showed that all States expect to have their vaccination programs com- 
pleted—or so far advanced that substantially all grant funds will 
have been expended—by June 30 of this year. 

The Cuamman. What is the polio-vaccination program. Could 
you state it very briefly ? 

Dr. Burney. Yes, sir. 

The Congress enacted this act in 1955 for the purpose of providing 
funds to assist the States and territories in utilization of the Salk 
poliomyelitis vaccine in the most susceptible age groups. It provided 
funds for the purpose of purchasing of the vaccine and a smal] amount 
for administrative costs in carrying on the vaccine programs. 

The age groups were limited by the act to those under 20 years of 
age and pregnant women. The act also provided—— 

The Crarmman. In other words, those people were to have free 

vaccination ? 

Dr. Burney. Yes, sir. 

The Cuamman. And how many applications or shots ¢ 

Dr. Burner. For all 3, if they came in and wanted to have those, 
all 3 injections. 

The Cuarrman. Yes. 

Dr. Berney. Actually, the Congress in passing this act considered 
that the Federal part should approach about 38 percent of the total 
population in this age group under 20, and pregnant women. 
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THE NATIONAL HEALTH SURVEY ACT 


The National Health Survey Act authorized the Puble Health Serv- 
ice to establish a continuing fact-finding survey to gather reliable 
data on the extent of illness and disability among the American 
people. The last previous Federal survey was conducted 20 years 
ago. ‘Technical and administrative procedures for conducting the 
survey have been worked out in cooperation with experts from w vithin 
and outside the Federal Government. 

Last month a test of these procedures was begun in Charlotte, N. C. 
We have requested an appropriation of $1.3 million for fiscal year 1958 
to cover the first full year of operation of this program. By that 
time, we hope to begin collecting nationwide data. 

Until now, health agencies and groups have had to rely on mortality 
statistics, on incomplete spot checks, or on outmoded estimates in 
measuring health problems and planning their programs. We believe 
the national health survey will be an invaluable aid to national, 
State, and local agencies and to private organizations in defining needs 
and developing sound programs. 


HEALTH RESEARCH FACILITIES ACT OF 1956 


This act authorized appropriations of $30 million annually, for 
a 3-year period, for grants to assist public and nonprofit organizations 
in the construction or equipping of new or expanded health research 
facilities. This new program has met with a very favorable response. 

From the $30 million appropriated for the current fiscal year, some 
80 grants totaling more than $25 million have already been awarded, 
after recommendation by the Advisory Council appointed pursuant 
to the act. Applications for an additional $70.2 million in grant 
funds—covering 122 additional projects—have been received and are 
under review at the present time. 


HEALTH AMENDMENTS ACT OF 1956 


This act includes five separated program authorizations. The first 
2 titles authorized 3-year programs of traineeships to increase the 
available supply of professional health personnel in 2 categories: 
public health specialists and professional nurses qualified for admin- 
istrative, supervisory, and teaching positions. 

By the close of September, practically all of the grant funds in both 
programs had been obligated. so that a total of 838 well-qualified 
candidates were able to begin or continue their training in the current 
academic year. Of these, 304 recipients were graduate students in 
public health, and 534 were professional nurses taking advanced 
training in teaching, supervision, and administration. These num- 
bers may be slightly modified by a few additional traineeships 
awarded for the second semester, just now beginning. 

Title III of the act established a temporary program of categorical 
grants to the States for the vocational education of practical nurses. 
Since administration of this program was vested in the Office of Edu- 
cation, I shall not undertake to report on its progress in this state- 
ment. The program is well under way, however, and gives promise 


of sharply increasing the supply of urgently needed trained practical 
nurses. 
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The fourth title of the act simply extended for 2 additional years— 
or until June 30, 1959—the statutory authorization for the hospital 
and medical facilities construction program. 

The fifth title authorized special project grants in mental health, 
with emphasis on projects aimed at improved operation and adminis- 
tration of institutions for the care and treatment of the mentally ill. 
No funds for such grants were included in our appropriations for the 
current year. Considerable interest has slender been indicated by 
potential applicants, however, and our budget requests for the com- 
ing year include $1.5 million for these grants. 


NATIONAL LIBRARY OF MEDICINE ACT 


Following the enactment of Public Law 941, the Public Health 
Service acquired a new responsibility. This legislation established 
a National Library of Medicine within the Service and transferred to 
it the Armed Forces Medical Library. 

We hope to develop its full potential as a national resource for the 
advancement of medical science and the improvement of health. The 
members of the Board of Regents have recently been appointed by the 
President and confirmed by the Senate, and the first meeting of the 
new Board has been scheduled for the 20th of this month. 


OTHER LEGISLATION ENACTED BY THE 84TH CONGRESS 


In addition to these new acts which came within the purview of 
your committee, there were three other enactments giving new pro- 
gram responsibilities to the Public Health Service which I should 
at least note at this point: 

1. Public Law 159, an act “to provide research and technical as- 
sistance relating to air pollution control,” broadened the statutory 
basis for our activities in this increasingly important field. 

2. Public Law 660, the “Water Pollution Control Act Amendments 
of 1956,” extended and improved our previous authority in this field 
and added a new program of grants for the construction of waste 
treatment facilities. 

3. Public Law 830, the “Alaska Mental Enabling Act,” included 
provisions authorizing the Public Health Service to make program 
and construction grants to enable the Territory of Alaska to develop 
an integrated mental health program. 


NEW LEGISLATION PROPOSED 


In view of the extensive health legislation enacted by the last Con- 
gress, in large part based on proposals recommended by our Depart- 
ment, our current legislative program in this field is a limited one. 
In fact, there is only one immediate proposal directly affecting the 
Public Health Service that falls within the jurisdiction of your com- 
mittee. 

This proposal is to broaden the provisions of the recently enacted 
Health Research Facilities Act to authorize construction grants for 
medical and dental teaching facilities, as well as research facilities. 

While this suggested legislation is in the form of amendments to 
existing authority, it parallels, in all major respects, a proposal sub- 
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mitted by our Department last year. That proposal called for a 5-year 
program of ommaivactian grants aggregating $250 million for research, 
teaching, or combined research and ‘teaching y facilities. 

In our opinion, such legislation is urgently needed, and we hope 
your committee will be able to schedule legislative hearings on this 
subject at an early date. 

In conclusion, Mr. Chairman, let me express again my appreciation 
of this opportunity to discuss with your committee our organization, 
functions, and legislative recommendations. I am certain that this 
highlight presentation has not answered all the questions your com- 
mittee may have about the Public Health Service and its programs. I 
hope, however, that it will provide a background for your questions 
and for specific legislative hearings which your committee may wish 
to schedule at some later date. 

Thank you, sir. 

The Cuarrman. Thank you, Dr. Burney, for this very enlightening 
statement which you have presented to the committee. 

We can, of course, observe at the outset, from the statement, you have 
tremendous responsibility in assuming the position which was so ably 
handled by your predecessor, Dr. Scheele. Mr. Wolverton and I were 
commenting just a moment ago about the apparent youth that you 
have in assuming such a tremendous responsibility. 

Perhaps it would be advisable if you could give us a little of your 
background in order that we may have that for our information. 

Dr. Burney. Thank you, Mr. Chairman. I would be glad to do 
that. 

I was born in Burney, Ind., in 1906, which makes my present age 
50. IT received my education in Indiana; graduated from the Indiana 
University Medical School in 1930; interned in the Public Health 
Service Hospital at Chicago in 1930 to 1931. 

I went to Johns Hopkins University School of Hygiene and Public 
Health in 1931, where I received my master’s degree in public health. 

[ entered the Regular Corps of the United States Public Health 
Service in 1932. I spent about the first 4 or 5 years of my service in 
the Public Health Service in Marine Hospitals, including a detail in 
your State at the venereal disease clinic at Hot Springs. 

Then I was brought in to Washington as assistant to Dr. Vonder- 
lehr when the venereal-disease program was first beginning in 1936. 
Following a year here, I was sent down to Georgia, to determine what 
might be done relative to some of the problems of venereal disease in 
the rural areas, and spent a year and a half in—along the coast of 
Georgia, at Brunswick, Ga., in those three counties there. 

Then I was assigned to the Georgia State Health Department for a 
year and a half as associate director of the venereal disease control 
program. Then I spent 3 years in the regional office of the Public 
Health Service in Kansas City, until 1943. 

I was brought in to Washington again as an assistant to Dr. Joseph 
Mountain in what was then known as the Division of States Relations, 
and spent a little over a year with him. 

Then I was assigned to the War Shipping Administration for 6 
months to make a study of some of the venereal-disease problems in 
the Mediterranean area. When I returned I was assigned as district 
director of the Public Health Service district in New Orleans until 
July of 1945; and then, upon the request of the Governor of the State 
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of Indiana, to Dr. Parran, I was assigned to Indiana as State health 
officer for 9 years. 

I was brought back to Washington by Dr. Scheele in 1954 to serve 
as an assistant surgeon general and Deputy Chief of the Bureau of 
State Services until last August, when the Secretary nominated or 
suggested my nomination to the President, and the President appointed 
me. I have been in the Service for about 26 years. 

The CuarrMan. Well, my congratulations, of course, and certainly 
that is a splendid background of experience, and in the words of 
Mr. Beamer, you certainly had a good start. 

I noticed that you have with you your Deputy Surgeon General, 
Dr. Palmer Dearing, whom you presented to the committee a few 
moments ago. He is listed here as a witness this morning. Did he 
have a further comment or statement to make supplementing yours? 

Dr. Deartne. No, sir, Mr. Chairman; thank you. 

The Cuarrman. Do you care to add anything about the hospital 
construction program. I see Dr. Cronin here. He has been interested 
in that program for a long time. 

Dr. Burney. I made a very brief mention of it in my presentation 
here, but we believe it is going along extremely well. It is fulfilling 
a need in the communities. It is one of those programs, Mr. Chairman, 
in which the Federal Government, through providing such grants, 
has been able to help communities provide for more hospital beds with- 
out any domination or dictation as to where the beds should go or the 
number of beds. It has been a very popular program, and has ful- 
filled a great need. It was extended last year by the Congress for 2 
more years. 

The Cuatrman. When does it expire now / 

Dr. Burney. 1959; June 30, 1959. 

The Cuatrman. I believe the budget for the next fiscal year is about 
$102,500,000. 

Dr. Burney. It is $90 million for the Hill-Burton, for the old part, 
which we call part C, which is the original Hill-Burton bill; and an 
additional amount up to $121.2 million for the 1954 amendments, that 
is, the construction of chronic disease hospitals, nursing homes, and 
rehibilitation centers. So the total request for 1958 is $121.2 million 
for both the hospital construction and these other categories. 

The CuHarrman. Is that more than the budget for the present 
fiscal year ? 

Dr. Burney. No, sir; it is $3.8 million less than for the present 
fiscal year. 

The Cuarrman. How much do you have for these new categories 
that we authorized 2 years ago or 3 years ago, I think it was? © 

Dr. Burney. I believe it is—Dr. Cronin, would you want to mention 
that? I believe it is $19 million, was it? 

Dr. Cronty. We have this year $21 million, and we are asking next 
year for $30 million. 

The Cuatrman. That is for the five categories ? 

Dr. Crontn. The new categories; yes, sir. 

The CuarrMan. Yes. 

Dr. Crontn. Diagnostic and treatment centers, nursing homes, 
rehabilitation facilities, and chronic diseases. 

The Cuatrman. Yes. 
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I notice the Food and Drug Commissioner is here, and associates 
of Mr. Larrick. I think, if you would not mind, Doctor, we would 
like to ask Mr. Larrick if he has a statement which he would like to 
present now. The House will meet at 12 o’clock, and there is going 
to be a very important piece of legislation starting today, and the 
membership, I am sure, will want to be present for it. And 1 would 
like to have these prepared statements for the benefit of the commit- 
tee presented. 

Dr. Burney. Yes, sir. 

The Cuairman. It may be that we will conclude with his statement 
very soon, and there undoubtedly will be some questions which some 
of the members will want to ask of you. 

Dr. Burney. Thank you, sir. 

The Cuatrman. Mr. Larrick, we are glad to have you with us, and 
the staff of the Food and Drug Administration. 

I think, if you would, you might present for the record those who 
are accompanying you here today first. 


STATEMENT OF GEORGE P. LARRICK, COMMISSIONER OF FOOD AND 
DRUGS, FOOD AND DRUG ADMINISTRATION; ACCOMPANIED BY 
JOHN L. HARVEY, DEPUTY COMMISSIONER, FOOD AND DRUG 
ADMINISTRATION, DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE 


Mr. Larrick. Fine. 

The first gentleman I would like to introduce is not a member of 
the Food and Drug Administration, but he is a member of the Gen- 
eral Counsel’s office of the Department, Mr. William W. Goodrich, 
the assistant general counsel in charge of food and drug law work. 

The CuHatrman. How long has Mr. Goodrich been with the 
service / 

Mr. Goopricu. 1939, sir. 

Mr. Larrick. The Deputy Commisioner, Food and Drug, Mr. John 
L.. Harvey, whom most of you know. 

The Crarman. Yes. We are very glad to have you back with 
us, Mr. Harvey. 

Mr. Harvey. Thank you. 

Mr. Larrick. Mr. Malcolm R. Stephens, Director of the Bureau 
of Enforcement. 

The Cuatrman. How long have you been with the Department? 

Mr. Stepuens. I graduated from the University of Arkansas in 
1930. 

The Cuatrman. Congratulations. 

Mr. Srernens. And I came with the Food and Drug Administra- 
tion, and I am finishing 27 years. 

Mr. Larrick. You see, Mr. Harris, we don’t miss any opportunities. 

The Cuarrman. Indiana cannot take all of the honors here today. 
{| Laughter. | ; 

Mr. Larrick. Mr. Allan E. Rayfield, the Director of the Bureau of 
Field Administration. 

The Cuarrman. How long have you been with the Service ? 

Mr. Rayrievp. Since 1935. I am from Alabama, incidentally, sir. 
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Mr. Larrick. Mr. Shelbey T. Grey, Director of the Bureau of 
Program Planning and Appraisal. 

The Cramman. How long have you been with the Service? 

Mr. Grey. Since 1934. Iam from Texas. 

Mr. Larrick. Dr. Albert H. Holland, Jr., the Director of the Bu- 
reau of Medicine. If he doesn’t say it, he is from New Jersey, and 
the son of a very famous judge from New Jersey of some few years 
ago. 

The Crarrman. How long have you been with the Service? 

Dr. Hornanp. I am a relative newcomer, Mr. Chairman; 1954. 

Mr. Worverton. The fact that he did not make any reference to his 
New Jersey residence is only a further indication of the modesty that 
usually prevails among those who live in New Jersey. [Laughter.] 

Mr. Larrick. Mr. James C. P earson, the Director of the Division 
of Federal-State Relations. 

The Cratrman. How long has Mr. Pearson been with the Admin- 
istration ? 

Mr. Pearson. Almost 29 years, sir; Congressman Williams’ dis- 
trict. F 

The CuatrMan. Mississippi. 

Mr. Avery. May I say for the record, Mr. Chairman, now it can be 
revealed why we have such good committee attendance this morning. 
[ Laughter. | 

Mr. Larrick. Dr. Kenneth L. Milstead, the Director of the Division 
of Regulatory Management. 

Mr. Robert S. Roe, Director of the Bureau of Biological and 
Physical Sciences. 

The Cuatrman. How long have these gentlemen been with the 
Service? I think the members want to know. That is the reason I 
am asking you, if they won’t hesitate to tell us. 

Dr. Mitsteap. Twenty-one years. I am from Missouri. 

Mr. Movutper. Fine. 

Mr. Ror. Thirty-one years, sir, 1925. 

Mr. Loser. Where are you from ? 

Mr. Rog. Colorado. 

Mr. Larrick. Dr. Henry Welch, Director of the Division of Anti- 
biotics. 

Dr. Wetcnu. Eighteen years; Massachusetts. 

Mr. Larrick. Dr. Frank Vorhes, Director of the Division of Food. 

Dr. Vornes. California; 28 years. 

Mr. Larrick. Dr. Frank Wiley, Director of the Division of Phar- 
maceutical Chemistry. 

Dr. Wirrey. I am a relative newcomer. I have only been with the 
Food and Drug Administration 18 years; Colorado. 

Mr. Larrick. Dr. A. J. Lehman, Director of the Division of 
Pharmacology. 

Dr. Lenman. State of Washington; 10 years. 

Mr. Larrick. Mr. Roman Davila, Executive Officer. 

Mr. Davita. Twenty-two years; New Mexico. 

Mr. Larrick. Also, unable to be present today because of being 
out of town on official business, is Dr. G. Robert Clark, the Director 
of the Division of Cosmetics; Dr. Glenn G. Slocum, the Director of 
the Division of Microbiology; and Dr. FE. M. Nelson, the Director of 
the Division of Nutrition. 
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The Cuairman. Thank you very much. It is very impressive to 
have such outstanding men who have had this background of ex- 
perience that you have presented to us this morning. 

Mr. Larrick. Thank you very much, sir. 

ry \ oath S 

The Cuarrman. Mr. Roberts suggests that generally you last longer 
in the Administration than we do in Congress. [Laughter. ] 

Mr. Larrick. I hope that is not true of anybody present today. 

‘The CuairMan. You may proceed. 

Mr. Larrick. Mr. Chairman and members of the committee, the 
Food and Drug Administration of the Department of Health, 
Education, and Welfare is the constituent of the Federal Government 
to which the people look for assurance as to the purity and whole- 
someness of foods they are consuming and the drugs and cosmetics 
they use. 

Three important trends affect the responsibilities of the Food and 
Drug Administration: 

Growth of population and the volume of goods produced by the 
food, drug, and cosmetic industries; 

Growing use of advanced technological processes and new in- 
grecients; 

Continuing shift in consumer buying to factory-processed, more 
convenient goods instead of foods prepared in the home and drugs 
in the local pharmacy. —_ 

The principal job of the Federal Food and Drug Administration 
is to administer the Federal food, drug, cosmetic and related acts 
and thereby carry out the purpose of Congress to insure that foods, 
drugs, therapeutic devices, and cosmetics are pure and wholesome, safe 
to use, made under modern sanitary conditions, and are truthfully 
labeled. Effective enforcement guarantees public confidence in the 
quality of American foods, drugs, and cosmetics generally—they are, 
in fact, the best in the world. 

Among its most important responsibilities, the Food and Drug Ad- 
ministration : 

(1) Enforces the law against mislabeled, dangerous, or ineffective 
drugs and therapeutic devices; 

(2) Enforces the law against the marketing of decomposed or filthy 
foods or foods processed under insanitary conditions, and against use 
of poisonous and deleterious or filthy ingredients; 

(3) Enforces the law against illegal sale of prescription drugs ; 

(4) Checks the manufacturers’ evidence of the safety of all new 
drugs before they are put on sale to the public; 

(5) Evaluates toxicity data and establishes tolerances for pesticide 
chemicals for use on raw agricultural commodities ; 

(6) Tests all batches of insulin and five of the most important anti- 
biotic drugs for safety and efficacy before they are sold; 

(7) Checks the safety of all batches of coal-tar dyes for use in foods, 
drugs, or cosmetics ; 

(8) Sets up standards which guarantee the composition and real 
value of food products in line with the congressional mandate that 
such standards shall “promote honesty and fair dealing in the interest 
of consumers” : 

(9) Enforces the Caustic Poison Act, which requires a “Poison” 
label and antidote to appear on certain household size containers of 
corrosive chemicals; 
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(10) Checks imports of foods, drugs, and cosmetics to make sure 
they comply with the food, drugs, cosmetics, and other acts we enforce ; 

(11) Cooperates with State and local officials on mutual problems 
including the inspection of foods and drugs contaminated by disasters. 

The last few decades have brought revolutionary changes in the pro- 
duction and distribution of foods and drugs in this country. Early in 
this century, food and drug manufacturing and distribution were pre- 
dominantly local. In 1800, 9 farmers produced food for themselves 
and 1 city dweller. In 1957, 1 farmer produces food for himself and 
14 people in the urban areas. 

Today, foods and drugs are produced and distributed on a nation- 
wide—and, in fact, international—basis. Of necessity, ingredients 
and processes are employed that will permit these products to with- 
stand prolonged transportation and storage. 

Newer drugs, with their increased potential for dramatic therapeu- 
tic effects, are highly potent. The rapid development of completely 
processed, ready-to-serve foods is particularly convenient to the mil- 
lions of working women. 

Since the enactment of the first food and drug law in the early 
1900’s, our population has increased from 90 million to 170 million. 
A much greater proportion of the population is now dependent on food 
supplies which are processed and shipped considerable distances. This 
means that an increasing proportion of our food produced is under 
the jurisdiction of the Food and Drug Administration. 

Of necessity, the regulation of foods, drugs, devices, and cosmetics 
is not static, but is continuous, expanding, and complex. There are an 
estimated 600,000 manufacturers, distributors, and storers of foods, 
drugs, therapeutic devices, and cosmetics, plus an additional 525,000 
public eating places and 55,000 drug stores. 

Of the first 600,000 establishments, it is estimated that somewhat 
less than 100,000 are substantially engaged in interstate commerce so 
that their operations should be inspected periodically and their prod- 
ucts examined to insure that they are not adulterated, misbranded, or 
otherwise in violation. The 55,000 drug stores are subject to the re- 
quirement that dangerous drugs shall be sold only upon prescription. 

The total number of interstate shipments subject to the laws we 
enforce is not known. An estimated 330,000 lots of foreign-produced 
products are offered for importation each year. The annual retail 
value of all commodities subject to the statutes enforced by the Food 
and Drug Administration is currently estimated at about $62 billion 
for domestic products, and about $3 billion for importations. 

The present enforcement program is limited in scope, and based 
upon a priority selection according to the seriousness of probable 
violations in the following order: 

(1) Violations that endanger public health. 

(2) Violations involving filth or insanitary conditions. 

(3) Violations involving frauds or cheats. 

FDA conducts planned inspections of factories, warehouses, carriers, 
and, in some phases of the work, retail establishments, with the collec- 
tion and examination of samples from interstate and import shipments. 

Samples are examined in FDA District laboratories, with the 
exception of those requiring special skills or equipment possessed only 
by the Washington Scientific Divisions of the Bureau of Biological 
and Physical Sciences. 
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Violations encountered on inspections or sample examinations in- 
volving adulterations, misbrandings, or other prohibitions or pro- 
hibited acts, are proc eeded against in the Federal courts to remove 
violative products from the market and/or penalize offenders. 

Effective administration of the Food, Drug, and Cosmetic Act can 
be realized only to the extent that the ‘operating programs and pro- 
cedures are based upon sound scientific foundations. Extensive and 
continuous scientific investigations, many of which involve laboratory 
research of the highest order, are necessary. 

An experienced, competent scientific staff, adequately equipped 
with instruments, apparatus, and facilities, is required to develop the 
scientific foundations that will enable realization of the full protection 
for consumers intended by the law and, at the same time, insure fair- 
ness to, and maintain confidence of, produc ers and distributors. 

In a broad sense, a higher proportion of the total scientific effort is 
needed today to develop scientific information with which to — ipate 
prolonged effects on the body of new chemicals, drugs, or food 
pr ocesses. 

A few examples are the addition of new chemicals to staple foods; 
the use of drugs to stimulate growth in livestock and poultry; residues 
of deadly insecticides on our fruits and vegetables whose biological 
effects are not easily recognized or ev valuated by present methods; the 
proposed use of high energy radiation to sterilize processed foods; and 
the side effects of potent widely used new drugs. 

The technical problems are complex and varied. The necessary re- 
search includes: (a) development of methods of examination for foods, 
drugs, devices, and cosmetics; (6) toxicity studies on foods, drugs, and 
cosmetics; (¢) nutritional studies, including nutritional effect of 
chemical additives in food and nutritional adequacy of foods; and (d) 
clinical investigation of drugs, devices, and cosmetics to determine the 
truth or falsity of claims. 

This activity is carried out largely by the Washington scientific 
divisions of the Bureau of Biological and Physical Sciences, and the 
Bureau of Medicine. The scope of work in this field is limited by the 
size of the scientific staff, and there are many areas in which basic 
scientific studies must be carried out before adequate consumer pro- 
tection is possible. 

All new drug applications are reviewed by Food and Drug Adminis- 
tration physicians, pharmacologists, chemists, and other scientists ex- 
perienced in evaluating the safety of the drugs under the prescribed 
conditions of use. If it is concluded that the drugs are safe under the 
proposed conditions of use, the applications are “allowed to become 
effective,’ which means that the drugs may be legally marketed in 
interstate commerce. 

Preventive measures and education are an important part of the 
total Food and Drug Administration enforcement program. These 
activities are designed to enhance consumer and trade understanding 
of the laws administered by the FDA, and through voluntary com- 
pliance with the requirements of the law to (a) reach a higher standard 
of public health and safety in this country, (4) enlist the cooperation 
and assistance of scientific groups—universities, foundations, pharma- 
ceutical manufacturers, professional societies, trade associations, and 

forth—and (c) enlist the cooperation of State and local enforce- 
ment officials in the interchange of information as an adjunct to the 
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Federal inspection force. While these activities have been limited in 
scope, they are receiving increased emphasis in this and the next fiscal 
year. 

There have been several developments during the past year that are 
of particular significance to the Food and Drug Administration. The 
50th anniversary of the enactment of the Federal pure food and drug 
law last June received national and international attention, and fur- 
thered public understanding of the benefits and protection to the con- 
sumer and industry which result from effective enforcement of these 
laws. 

The revolutionary changes and progress of the food, drug, and cos- 
metic industries during this half century were stressed at public meet- 
ings and in articles, editorials, and radio and TV broadcasts. At the 
same time, attention was focused on new problems of public protection 
arising from technological change as well as from the growth of the 
food and drug industries. 

Among such problems is the inadequacy of present personnel and 
facilities for State as well as Federal regulation. Many States lack 
modern food and drug laws as well as the staff and facilities to en- 
force them. A nationwide study of that situation has been recom- 
mended by the Association of Food and Drug Officials of the United 
States, and arrangements for this study are going forward. 

The only major recent change in the statute was your Hale amend- 
ment to simplify regulation-making, to eliminate the necessity of 
lengthy hearings on noncontroversial matters. 

In the 249 criminal actions terminated (or terminated for some de- 
fendants) in the Federal courts during 1956, the fines paid or assessed 
in cases pending on appeal, totaled $197,067.80. The heaviest fine in 
a single case was $12,000. In 66 actions the fines were $1,000 or more. 

Jail sentences were imposed in 54 cases involving 68 individual 
defendants. The sentences ranged from 1 month to 6 years, and 
averaged 12 months and 3 days. Twenty-four individuals were re- 
quired to serve the imposed sentences, and for 44 individuals the jail 
sentences were suspended, on condition that violative practices be dis- 
continued. Records of actions terminated in the Federal courts were 
published in 1,240 notices of judgment issued during the year. 

The last of 22 criminal prosecutions started in 1955 against illegal 
sale of the stimulant amphetamine drugs to truck drivers was termi- 
nated with a plea of guilty. All of the 48 individual defendants 
pleaded guilty or nolo contendere. The largest fine in these cases was 
$1,100; the smallest $10. 

The longest trial was a contested seizure case in Pittsburgh involv- 
ing a shipment of drugs used in the Hoxsey cancer treatment. We al- 
ready have sent each of you a brief statement about our actions against 
this treatment. Certain organizational improvements have been made 
in the FDA within the current fiscal year, and a more effective pro- 
gram of statistical analyses and program appraisal has been started. 
The measurement and evaluation of the enforcement problem in a 
field as complex as that facing the Food and Drug Administration 
presents many difficulties. We are now conducting a survey to ac- 
quire information and data to determine the extent and scope of our 
workload, since the continued growth of the Food and Drug Admin- 
istration is related directly to our growing population and our ulti- 
mate work load. 
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Despite the short supply of personnel in fields of science, recruiting 
is going forward reasonably well. Training programs, particularly 
for the new personnel, have been initiated and are proving successful 
in acquainting the added staff with the responsibilities and perform- 
ance of the Food and Drug Administration as rapidly as possible. 

We have undertaken the job of evaluating our equipment and facili- 
ties in this and succeeding years, which is a task of great magnitude, 
and is essential to insure that adequate and modern tools are available 
to protect the public. 

The first big step in securing a new Washington headquarters build- 
ing for the laboratories and administrative offices was approval by 
Congress for construction under the lease-purchase program. The 
General Services Administration has completed negotiations for land 
acquisition and has selected an architect. We are hopeful that the 
new building project will proceed as rapidly as possible to relieve the 
critical space shortage. 

Our plans for 1958 emphasize the strengthening of our scientific 
activities in Washington and the field, since new problems of public 
protection cannot be. properly evaluated and solved until basic scien- 
tific facts and methods have been provided. 

For example, peacetime application of atomic energy may create 
many problems for Food and Drug scientists in radiation preserva- 
tion of food and use of radioisotopes i in medicine. The vast field of 
chemical additives, including pesticide chemicals, poses a host of 
challenging problems to those responsible for protecting public safety 
and health. 

The rapid development of new and potent drugs—recent estimates 
indicate that some 60 percent of the drugs prescribed by doctors today 
were unknown 15 years ago—and the extensive production of ready- 
to-serve foods, involve possibilities of contamination, debasement, and 
substitution that call for the highest type of scientific study and 
methodology. 

Scientific research is planned for the development of more and bet- 
ter techniques for detecting and measuring residues of pesticide chem- 
icals and food additives and evaluating their safety. The FDA scien- 
tists will seek better objective tests for detecting contamination and 
spoilage of foods. 

Precooked and prepackaged foods, fresh and frozen seafood and 
poultry, and pesticides on fruits and vegetables will receive high 
priorities in fiscal year 1958. Also, the scientific and technical staff 
will be devoted to a reappraisal of some of our methods of drug 
analysis, and to expedite the clearance of new drugs. 

Our program for 1958 includes more attention to food standards, 
which have received a proportionately small part of FDA time in 
recent years. [ood manufacturers, as well as consumers, want stand- 
ards for additional foods and more enforcement of standards now in 
existence. 

Likewise, a effort will be devoted to better poc ketbook protec- 
tion against fraudulent substitution of water and cheap ingredients 
for those stated on the label. 

We propose during next year more investigational work into the 
unique bacteriological and sanitary problems connected with rapidly 
expanding industry, where lack of good manufacturing practices 
becomes a real public health problem, and we will increase our cover- 
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age in the number of establishments inspected by nearly 18 percent 
and the collection of more samples for analysis. 

We also intend to enlarge our informational and educational pro- 
gram consistent with one of the major recommendations of the Citi- 
zens Advisory Committee which, after studying the FDA and its 
programs, stated that: 

The purpose of the educational program should be to develop a better under- 
standing of the objectives and requirements of the food and drug laws through 
a dissemination of better and more positive information to industry, certain 
professions and the public. An informed industry or trade association will 
encourage self-compliance on the part of its members. An informed public 
will be a better protected one and will make FDA dollars go further. 

I feel that I would be remiss if I failed to mention the fact that 
on November 15 last, the Food and Drug Administration received an 
Albert Lasker award given by the American Public Health Associa- 
tion each year to individuals and groups in recognition of outstand- 
ing achievement in those areas of disease and disability that affect 
many persons. The citation read: 

To the Food and Drug Administration, United States Department of Health, 
Education, and Welfare: Recognizing a half century of public service in safe- 
guarding the Americal people against contaminated or misrepresented products, 
achieving a deserved public confidence. 

In accepting the award, it was most gratifying for us to hear credit 
bestowed upon the Food and Drug Administration— 

Which with a minimum of fanfare and a maximum of economy, has moved 


quietly and efficiently in the performance of its duties * * * manned by a 
career service which enjoys a reputation for integrity that has stood unblemished 


for 50 years. 

In conclusion, Mr. Chairman, we wish to thank you and the members 
of the committee for the vital interest and support that you have 
always given to the Pure Food, Drug, and Cosmetic Act. 

The Cratrman. Thank you very much, Commissioner. 

First let me say that your statement here is certainly an example of 
the tremendous responsibility that your Administration has in the 
interest of the public as to the health and welfare of our people. We 
are glad to have this explanation of your problems. 

I notice you did not refer to any proposed legislation. I suppose 
you will leave that to other people in the agency. 

Mr. Larrick. No. I can refer to that briefly, if you wish. 

The Cyarrman. I think we would like to know what you are 
suggesting. 

Mr. Larrick. You will recall last year there were 11 bills intro- 
duced and considerable argument about the legislation that should 
deal with chemical additives. 

The CuatrMan. Including the O’Hara amendment. 

Mr. Larrick. Including the O'Hara amendment. 

We have recommended to the Department that they send forward 
a bill for your consideration, and that bill dealing with chemical 
additives is now in the final stages of being polished up by the 
lawyers and consideration by the different ‘governmental depart- 
ments, and I would anticipate that a bill recommended by the De- 
partment will be forthcoming within a reasonably short length of 
time. 
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The second is a bill—you will recall that when the 1938 overhauling 
of our act took place, there was a major provision that no new drug 
could be put on the market until its safety was established. W ell, 
at that time therapeutic devices were not nearly as important in 
medicine as they are today, and there was no similar provision made 
in the case of therapeutic devices. 

But now, with the probability that atomic materials and devices, 
and what-not, will be increasingly sold to doctors and the public, 
we hope to propose to you an amendment which would include the 
therapeutic devices among the articles which would have to have 
their safety established before they could be put on the market. 

The third bill, I believe will probably g go to the Judiciary Com- 
mittee. It is a bill to include certain employees of the Department 
of Health, Education, and Welfare, including some Public Health 
Service people and some Food and Drug people, who do inspec- 
tional work, in the general statue which makes it a Federal offense 
to assault a Federal official in pursuance of his duties. 

And at the moment, sir, that is all that I know of. There will be 
numerous proposals come forward from industry, we know that, but 
the form of them or the substance of them, or the Department’s posi- 
tion on them, has not as yet been determined. 

The CuairmMan. Thank you very much. 

I think all of us fully realize that the program you administer 
is so important, in fact, there is no program more important to the 
public than that which you have charge of. There is no program 
in Which there is more interest. 

I think it would be correct to say that I do not know of any com- 
mercial activity which has closer supervision than the marketing of 
foods and drugs, and that is very good for the public interest so long 
as it is not overdone. 

A few days ago, I put a statement in the Record with reference to 
the Hoxsey cancer treatment. That was done to benefit Members 
of the Congress who were receiving so many letters and communica- 
tions from all over the United States regarding this particular 
problem. 

In that statement, I stated that you were going to be here before 
the committee today, and we would ask you about the status of this 
particular problem. 

If there is no objection, I will put the statement which I made in 
the Record a few days ago, in the Congressional Record, at this point 
in this record, and then let the statement that you have submitted 
to each one of us about the Hoxsey cancer treatment go in the record 
immediately following that. 

(The statements referred to are as follows :) 


Hoxsey CANCER TREATMENT 


Extension of remarks of Hon. Oren Harris of Arkansas in the House of 
Representatives, March 4, 1957 


Mr. Harris. Mr. Speaker, under leave to revise and extend my remarks in 
the Appendix of the Record, I desire to make a statement for the information 
of the Members of Congress and others interested in the subject of the Hoxsey 
cancer treatment and as to its status, that the Committee on Interstate and 
Foreign Commerce on March 6, 1957, expects a representative of the Food and 
Drug Administration to appear before the committee to discuss in a general way 
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their current program and any recommendations for amendments of the Food and 
Drug and Cosmetic Act, which the administration desires to submit to the 
Congress. In the course of these hearings, the committee will call upon the 
Food and Drug Administration to explain in greater detail its activities in 
connection with the Hoxsey cancer treatment. 

The Food and Drug Administration has already submitted information with 
regard to judicial decisions relating to the Hoxsey cancer treatment which form 
the basis for the Administration's present activities in connection with this 
treatment. 

On July 31, 1952, the United States Court of Appeals for the Fifth Circuit on 
appeal from a decision of the United States District Court for the Northern 
District of Texas, decided unanimously that “the overwhelming weight of credible 
evidence [introduced by the Food and Drug Administration] requires a con- 
clusion that the representation that the Hoxsey liquid medicines are efficacious is 
false and misleading.” 

The court also made the following statement with regard to present recognized 
methods of cancer treatment : 

“Tt is further true that despite the vast and continuous research which has 
been conducted into the cause of, and possible cure for, cancer, the aggregate of 
medical experience and qualified experts recognize in the treatment of internal 
eancer only the methods of surgery, X-ray, radium and some of the radioactive 
byproducts of atomic bomb production. This is so even though the ghastly truth 
is that these methods frequently fail and are, in many cases, themselves unsatis- 
factory. But it is true, nevertheless, that with present enlightenment they are 
our sole defense against the scourge of cancer.” 

Following the court decision on October 26, 1953, the Federal District Court 
in Dallas, Tex., enjoined Harry M. Hoxsey or his agents from shipping the 
cancer treatment or similar drugs in interstate commerce with any labeling 
suggesting or representing that they are effective in the treatment of cancer. 

In March 1955 a supply of cancer pills and labeling was seized at the Hoxsey 
Cancer Clinic in Portage, Pa. The Government charged that the pills were the 
essential part of the Hoxsey cancer treatment and that the labeling which 
represented the treatment as effective for cancer was false and misleading. The 
case was tried before a jury which returned a verdict for the Government. The 
District Court at Pittsburgh issued a decree condemning the pills. The claimant 
has moved for a new trial. 

On January 28, 1957, the Food and Drug Administration furnished for display 
in 46,000 post offices and substations throughout the continential United States 
a poster giving public warning against the Hoxsey cancer treatment. The poster 
states that cancer can be cured only through surgery or radiation and that those 
that are afflicted by cancer are warned not to be misled by the false promise 
that the Hoxsey cancer treatment will cure or alleviate their condition. 

This action of the Food and Drug Administration was taken pursuant to 
section 705 (b) of the Federal Food, Drug, and Cosmetic Act, which provides 
that the Secretary of the Department of Health, Education, and Welfare may 
cause to be disseminated information regarding food, drugs, devices, or cosmetics 
in situations involving, in the opinion of the Secretary, imminent danger to 
health, or gross deception of the consumer. 


STATEMENT ABOUT THE HoxsEY CANCER TREATMENT 


Many Members of Congress have received, within the past few days, letters 
and petitions protesting the action of the Food and Drug Administration against 
the Hoxsey cancer treatment. These letters and petitions, all using substantially 
the same words, request a congressional investigation. 

The letters and petitions are not spontaneous expressions, but have been 
solicited and inspired by Gerald B. Winrod of Wichita, Kans., as a paid propa- 
gandist for Harry M. Hoxsey, the promoter of the so-called Hoxsey cancer 
treatment. 

Gerald B. Winrod was one of the defendants in the “mass sedition case” here 
in Washington in 1944, having been indicted on January 3, 1944, along with some 
29 other persons on charges of conspiracy with each other and with officials of the 
German Reich and leaders and members of the Nazi Party to cause insubordi- 
nation, disloyalty, mutiny, and refusal of duty by members of the military and 
naval forces of the United States. This case ended in a mistrial when presiding 
Judge Eicher died during the trial and most of the defendants refused to con- 
tinue with another judge. Subsequently, the indictment was dismissed because 
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of failure of the Government to give the defendants an early trial to which they 
were entitled. 

Mr. Winrod publishes a nationally distributed religious magazine known as 
the Defender. But since he began receiving money from Mr. Hoxsey, the 
“religious” magazine has been increasingly devoted to articles claiming that the 
Hoxsey cancer treatment is a cure for all types of cancer, without the use of 
X-ray, radium, and surgery. Mr. Winrod also publishes a great number of 
booklets, circulars, and leaflets promoting the Hoxsey cancer treatment. 

Harry M. Hoxsey and the Hoxsey Cancer Clinic paid Gerald B. Winrod and 
the Defender magazine $82,750 for advertising and publie relations in the years 
1954-55. This was admitted by the Hoxsey Cancer Clinic of Portage, Pa., in 
response to requests for admissions filed by the Government just before trial of 
a seizure of Hoxsey pills at the Portage (Pa.) Clinic. 

Two Federal courts have now found the Hoxsey treatment worthless for 
internal cancer. The Hoxsey Cancer Clinic, Harry M. Hoxsey, and his staff are 
under Federal injunction prohibiting them from sending their medications in in- 
terstate commerce with labeling claims for cancer. The latest finding that the 
Hoxsey treatment is worthless came after a trial by jury in Pittsburgh, Pa., 
which ended on November 16, 1956. Since then, Gerald B. Winrod has been 
stepping up his campaign to nullify the effect of the jury verdict and to mis- 
represent the facts about the Hoxsey treatment. To this day, he is mailing out 
thousands of circulars claiming that a little girl named Kathy Allison was cured 
of cancer by the Hoxsey treatment, even though it was proved in the Pittsburgh 
trial that she died of cancer soon after taking the treatment. These same 
circulars claim other cures of cancer, naming people who never had cancer at 
all or who are alive today thanks to proper medical care. 

Mr. Winrod is sparking the drive for an investigation. He is soliciting funds, 
as well as urging petitions and letters to Congress. I have a photostatic copy 
of a letter he sent out on February 16, 1957, with which he enclosed his petition 
forms. This is what he says in part: 


Please come to our support immediately. There are FOUR WAYS in 
which you can help at this time: 

(1) By sending a contribution of $5 or $10 or more. Don’t let us want 
for money at this stage. Wenever waste a cent. 

(2) Start to work at once, on the PETITION CRUSADE. Find herewith 
10 petition blanks, to be signed and mailed without delay, to the Senators 
and Representatives from your State, each in a separate envelope. Find 
enclosed a slip of paper containing their names, and explaining how to ad- 
dress the envelopes. Get friends and neighbors to mail petitions. 

(3) Send us the names of at least 5 persons * * *., 

(4) Enclose an extra $1 for a bundle of 10 February Defender maga- 
zines, which contains an article explaining why the Food and Drug Admin- 
istration should now be INVESTIGATED by Congress. 


Mr. Hoxsey, by his own admission, has had no formal education beyond the 
eighth grade. He has been convicted of practicing medicine without a license a 
number of times. He claims to have inherited the treatment from his father, 
who in turn received it from his grandfather and great-grandfather. The treat- 
ment originated, claims Mr. Hoxsey, back in 1848 when his great-grandfather’s 
old white horse was cured of cancer. 

There is nothing new or mysterious in the Hoxsey cancer treatment. It is 
made up of well-understood drugs and herbs—such things as potassium iodide, 
cascara sagrada, buckthorn bark, prickly ash bark, ete—which have been known 
for many, many years. It is the opinion of all qualified cancer experts that 
none of these drugs, either singly or in combination, are of any value for cancer. 

This petition compaign should be examined in the light of the fact—twice 
proved in lengthy court trials—that the Hoxsey drugs are worthless for internal 
cancer. And it is sparked by a paid propagandist. 

Every one of Hoxsey’s handpicked cases claimed as cures has been thoroughly 
investigated by the Food and Drug Administration. It has found no basis what- 
ever for a belief that the Hoxsey drugs have, or even might possibly have, an 
effect on cancer. 

Congress has appropriated millions for research to solve the enigma of cancer. 
A great scientific effort has been launched to find the causes and cure for all 
types of cancer. In the meantime many types of cancer are being successfully 
treated with radiation and surgery. This is particularly true when prompt 
treatment is instituted. Promoters of nostrums like Hoxsey and Winrod con- 
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tinue to exploit the public with their promises of easy-to-take cures. These 
promoters malign the medical profession and the scientific agencies of Govern- 
ment to bring about distrust, which is an essential part of the “big lie” technique 
of selling worthless drugs for serious diseases. They cause irreparable damage 
through delay in proper treatment. 

Mr. Larrick. May I say, Mr. Harris, that we thank you for putting 
that statement in the Record, and also say that we have checked it very 
carefully after it appeared in the Record, and it is a hundred percent 
accurate, 

The Cuatrman. I do not want to get into a long statement or argu- 
ment or discussion of this matter now, because I think this here will 
suffice. There is one thing, however, that many Members have asked 
me about. I have heard questions raised about the method which the 
Food and Drug Administration used in putting out the bulletin and 
information all over the country, that is, by using the bulletin boards 
in all of the post offices of the country. 

Ts that an unusual method, or is that one that you frequently use? 

Mr. Larrick. No. It is the first time we ever used it. We never 
ran up against a situation like this in our 50-year history. We felt 
when we found people going to these clinics, who doctors said were 
operable and had a very good chance of recovering from cancer, when 
they went to these clinics, went through an examination that is totally 
inadequate, and received medication which is of no value in the treat- 
ment of internal cancer, and died of cancer, we thought that since our 
law has, as you know, an express provision in it that we shall warn 
the public in instances of imminent danger to health, after we had 
won two Jawsuits from this fellow and we felt it was going to be a year 
or two before we were going to get through with appeals, that our ob- 
ligation was to take whatever means we could to warn the public. 

The Cuarrman. Is this a precedent, Mr. Commissioner, that any- 
one whe wants to disseminate information at all can go to the post of- 
fice and use their bulletin boards for it? 

Mr. Larrick. I don’t know. Some of our younger men went over 
and asked them if they would care to let us do it, and they said they 
would. I don’t know whether anybody could ask them. I don’t be- 
lieve they would let them. 

Mr. Frynv. Mr. Chairman, may I ask a question along that same 
line? 

The CuatrMan, Yes. 

Mr. Frynr. Was that authority for using the 46,000 post office bul- 
letin boards throughout the country, a decision made by the Postmas- 
ter General himself ? 

Mr. Larrick. I don’t know, sir. I don’t know whether the Post- 
master General made it. 

Dr. Milstead is here. Perhaps he can answer that. 

Dr. Musrrap. Yes, it was. It was submitted to the Postmaster 
General, and he approved it. 

Mr. Fryntr. The reason I am asking that is this: Has this matter 
been finally adjucated, or is it still in process of adjudication 

Mr. Larrick. One case has been in the Supreme Court, and cer- 
tiorari denied, and he keeps right on. And we are now pursuing the 
matter further in the light of ‘the fact that the worthlessness of the 
medicine in the treatment of internal cancer has been finally adjudi- 
cated and certiorari denied by the Supreme Court. 
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The Cuatrman. It is now in judicial process down in Texas, is it 
not, though ? 

Mr. Larrick. No. That injunction is final and jis in effect. The 
next thing was the case in Pittsburgh, where the jury trial 
Mr. Fiynv. ‘That was on a condemnation proceeding ¢ 

Mr. Larrick. That is on condemnation, and that one is on appeal. 

The CHarrMan. I see. 

Mr. Larrick. A motion for a new trial on the part of the claimant 
and a motion for summary injunction on the part of the Government 
against the Pennsylvania operation have been filed. 

The CHatrman. Mr. Williams, of Mississippi, my right arm here, 
and vice chairman, is the chairman of the Subcommittee on Public 
Health, and so forth, and you will be seeing a great deal of him, I 
suspect, during these next 2 years. 

Mr. Larrick. Well, he had charge of handling the Durham-Ham- 


phrey Act, I remember, so we will be very happy to work with Mr. 
Williams some more. 

The Cuatrman. Any questions, Mr. Williams? 

Mr. WiiuiAms. Mr. Chairman, of course, as we all know, it was 
through the accident of seniority that I have assumed the chairman- 
ship of this subcommittee. I might say, though, that I am just about 
as “green” as any subcommittee chairman ever was in entering into 
this field of jurisdiction. 

With the exception of the chairman of the subcommittee, I am 
pleased to tell you that we have a very distinguished group who will 
serve on this sube ommittee. Most of them are here today. 

I have known Mr. Larrick for quite some time, and I know the great 
work that he has been doing, and I look forward to working with him, 
as lam sure every other member of the subcommittee does. 

Dr. Burney, we are delighted to have you before our committee: also 
to welcome you into your new office, and I can tell you I am just as 
well satisfied that you are a new man, because I am new too, and per- 
haps we can get our legislative educations together in this field. 

I have one question, one or two questions, which I would like to 
propound to Dr. Burney regarding some information he gave us in 
his very excellent statement a few minutes ago. 

Mr. O'Hara. I want to ask Mr. Larrick some questions. 

Mr. Witxiams. Mine will just take a minute, if you don’t mind. 

Dr. Burney, on page 5 of your statement, you make reference to the 
hospitals for drug addiction at Lexington, Ky., and Fort Worth, 
Tex., and the leprosarium at Carville. 

From all the information I have, they are doing an excellent job 
at both of those place, but I understand also that they are rather 
overcrowded in those places, are they not ? 

Dr. Burney. Yes, sir; that is the fact. 

Mr. Witur1aMs. Could you tell the committee whether there is a pro- 
gram in effect or contemplated, to deal with addicts, drug addicts, who 
are not addicted to opiates, but barbiturates and drugs of that nature ? 

Dr. Burney. Mr. Williams, I would like to refer that to Dr. Cronin, 
who is the Chief of our Bureau of Medical Services, under whom these 
institutions come, if that is agrees ible to you, sir. 

Mr. Wiitams. Well, if Dr. Cronin would like to comment. 
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Dr. Crontn. Well, Mr. Williams, the question of addiction to nar- 
cotic drugs is really divided into two main phases: One is the psycho- 
logical addiction, a great deal dependent on the kind of an individual’s 
personality that permits him to cael drugs to bolster up that personal- 
ity, if you will, or to escape from something that is undesirable. Then 
there is also in the opiate field the physical dependence upon the drug 
itself. 

Now, there have been a number of studies made about whether or 
not there is any physical dependence built up in regard to the bar- 
biturate drugs, and that question has not been exactly settled to, one 
might say, to scientific standards of satisfaction, so there is some ques- 
tion in some people’s minds as to whether there is such a thing as addic- 
tion to barbiturate drugs. 

The use of barbiturate drugs certainly, when used unnecessarily 
and to support joy-seeking desires and emotions, js certainly to be 
condemned, and there are a number of laws passed throughout the 
various States of the country which put the barbiturates into a similar 
classification, not identical with narcotics, but into a similar classifica- 
tion. It is primarily a job for the people who are trained in the whole 
field of psychiatry and physiology to determine whether or not the 
barbiturates, as such, are addicting both psychologically and physi- 

ally, and whether there isa dependenc e built up. 

There is research going on in that area, and the end results of that 
research will be forthcoming, I think, in time, but there needs to be a 
lot of research done in that area 

Mr. Witirams. Do you think the problem is sufficiently widespread 
as to be a national problem which should require the attention of 
the Public Health Service and possibly the Congress ? 

Dr. Cronin. Well, I would say this: That the problem of the use 
of barbiturates by people when it is not necessary is certainly a subject 
which needs a great deal of investigation, and in many States is 
regarded asa serious problem. 

Whether to make a categorical and flat statement that this is a 
serious problem of such a character to require congressional interven- 
tion as well as local legislative intervention at this time, I am not 
qualified to say at this time. I think it is a serious problem. 

I think it is part of our way of life, part of the cultural pattern 
that we have at this time in the world. And some people cannot meet 
those stresses, and they resort to things which help to meet them to 
their satisfaction, but frequently gets ‘them in trouble sociologically 
with other people and with themselves. 

Dr. Burney. May I add, Mr. Williams 

Mr. Wiiu1aMs. Are you conducting research into that now? 

Dr. Burney. Yes, we are, but otherwise there is no Federal program 
directed to barbiturates as contrasted to narcotics. 

Mr. WituiaMs. On page 3, under Bureau of State Services, you 
make mention that the Bureau of State Services includes also a Divi- 
sion of International Health. 

Dr. Burney. Yes, sir. 

Mr. Witir1ams. No further explanation of that is made in your 
statement. What is the function of that? 

Dr. Burney. We have two responsibilities in the field of interna- 
tional health, sir. One relates to our relationship with the World 
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Health Organization, in which we work, of course, with and through 
the State De »partment, as the health representative through the State 
Department, of the United States in that area; and the other is our 
relationship with the International Cooperation Administration rela- 
tive to the recruitment of individuals, professional individuals, in 
this country to be assigned to the International Cooperation Adminis- 
tration for reassignment to foreign missions, the training of some of 
our own people who are so recruited, plus the tr aining of individuals 
from some of these foreign countries who are brought to the United 
States by the International Cooperation Administration. 

We either arrange for that training in institutions, or we provide 
some of the training at our Communicable Disease Center at the 
National Institutes of Health, and at the Sanitary Engineering Insti- 
tute in Cincinnati. 

Mr. Wituiams. I assume that its function is primarily as liaison, in 
the liaison field between the Public Health Service and other agencies 
of Government. 

Dr. Burney. Yes, sir. 

Mr. Wituiams. There is no activity in this Division with respect 
to the administration of public health programs in other countries? 

Dr. Burney. No, sir—except for our foreign quarantine activities, 
which I referred to in my prepared statement. We do serve in the 
WHO, World Health Organization, relationship—Congressman 
Avery was at one of these assemblies—the Public Health Service 
furnishes the member of the Executive Board of the World Health 
Organization. 

Mr. Witu1Ams. Thank you, Doctor. 

Dr. Burney. Yes, sir. 

Mr. Wituiams. I am sure we have many more questions to ask 
you in the future, and I can tell you that I look forward to our 
association, 

Dr. Burney. Thank you. 

The Cratrman. I think in order to expedite this, Dr. Burney, if 
you will take one of those chairs, and Commissioner Larrick, if you 
will take the other one, perhaps we can give everyone a chance to 
ask a question or two within the time we have left. 

Mr. Wolverton ? 

Mr. Wotverron. No questions. 

The CratrmMan. Mr. Mack? 

Mr. Mack. No questions. 

The Cuatrman. Mr. O'Hara? 

Mr. O'Hara. Mr. Larrick, I want to address some remarks to you, 
not that I am overlooking Dr. Burney, but in view of the fact my name 
was brought up here, Mr. Larrick, I thought I should enter into this 
a little bit. 

Now, as you know, our former beloved colleague, Mr. Priest and 
I both introduced several bills, companion bills, several of them, and 
I introduced a slightly modified bill this year along the same lines 
with reference to dealing with chemical additives to food. 

I hope, Mr. Larrick, we will not have to wait until the morning of 
the hearing, as we did the last time, to get your departmental views 
on my bill, which I thought was an unfortunate way to treat a bill 
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which had been before your Department for some year and a half 
for the views of the Department. 

Mr. Larrick. I promise you we will do everything within our 
power, Mr. O’Hara, to get the views to you. 

Mr. O’Hara. Well, I have a very great affection for you, and I 
certainly want you to take good care of yourself. 

Mr. Larrick. Thank you, sir; and you know how well I think of 
you, sir. 

Mr. O’Hara. Thank you, sir. 

Your bill on these chemical additives was submitted to the Depart- 
ment some time ago, was it not? 

Mr. Larrtck. That is right. 

Mr. O’Hara. Has it cleared all of the departments in the Govern- 
ment ? 

Mr. Larrick. It isstill at the Budget Bureau. 

Mr. O'Hara. Still at the Budget Bureau! 

Mr. Larrick. Yes. I think, without wanting to be held to this 
strictly, that most of the problem now is the kind of arguments that 
pee law yers always get into about how to say a thing in a better way. 

I don’t think there are any fundamental differences ‘of opinion about 
the bill, and I would hope, I would think, that it probably would be 
forthcoming within a week or two. 

Mr. O'Hara. One other thing with reference to this Hoxsey state- 
ment, the printed statement which you put in here, which refers to 
a Mr. Winrod and this so-called conspiracy trial. 

After all, I recall that trial, following it from the new spapers, and 
I have often pondered just how much of a legal monstrosity it was. 
But I do think the statement in there with reference to a man being 
involved in that trial on which there was no conviction, is unfortunate. 
Because I am still fundamentally the type of American who believes 
that nobody is guilty — he is found guilty under the law. 

Mr. Larrick. Well, I can see that point of view. 

Mr. O’Hara. I just shee to express myself with reference to the 
statement, with reference to that phase of it, which I think is un- 
fortunate in the statement. I do not know Winrod at all. 

Mr. Larrick. Thank you, Mr. O’Hara. 

Mr. O’Hara. It seems to me it is a little bit hitting below the belt. 
[ just wanted to express myself. I never saw it until this morning, 
but I do not approve of that sort of a statement of something which is 
going to be in the record. 

That is all I have, Mr. Chairman. 

The CHarman. Mr. Roberts? 

Mr. Roperts. Dr. Burney, I realize that, although I am sure from 
your record you are going to prove to be very competent at this Job, 
but if I ask you a question which you do not have the answer for, 
I will certainly be glad for you to supply it for the record. 

I was quite ‘interested in your statement with reference to the Na- 
tional Health Survey Act, and that part of it which indicates that 
with the appropriation of $1.3 million, you will have your first full 
year of operation next year. 

Dr. Burney. Yes, sir. 

Mr. Roserts. Also, you stated that until now, the health agencies 
and groups have had to rely for mortality statistics on incomplete spot 
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checks or outmoded estimates in measuring health problems and plan- 
ning their programs. 

We have found out that in the work of the special subcommittee 
on traffic safety, statistics constitute a vital tool in getting many of 
the answers to our problems, and it is my understanding that you have 
a research group now working in HEW under the cuidane e of Dr. 
Paul Goddard for research in traffic fatalities and injuries; is that 
correct ¢ 

Dr. Burney. That is correct, sir. 

Mr. Ropnerts. What I am getting to is this: I am wondering if these 
mortality statistics growing out of F automobile accidents could be made 
a part of this health survey so that we could get better accident re- 
porting on the tremendous number of deaths and injuries throughout 
the country. Do you think that could be done? 

Dr. Burney. I am sure that could be done, and it may even be 
included, sir. Then, also, as a part of that, we hope to work with the 
States in getting better reporting from them and better analyses of 
these highway accident deaths. 

I think a great deal could be secured in your efforts to find some of 
the human behavioral factors which lie behind some of these traffic 
accidents, but we do hope to encourage more States. New Jersey has 
done a very good job: Pennsylvania ; my own State of Indiana has 
done a good job. But there needs to be more done. 

But if it has not been done, you can be sure 

Mr. Roserrs. I agree with you as to your own State of Indiana. 
We had a full and very good picture of the work there, and I like 
your statement that you believe these statistics can be included without 
further legislation. 

Dr. Burney. Yes, sir. 

Mr. Roserts. I want to move on to one other thing under the Health 
Amendments Act of 1956. I was particularly interested in the prog- 
ress which I think we made with Public Law 911 in the field of 
nursing. 

I would like to know how that program is working with reference 
to the various levels of nurses that are covered under titles I and ITI, 
title IL particularly, titles IT and III. 

Dr. Burney. Title II. of course, refers to the provision of grants 
for training of registered nurses in graduate work to fit them for 
teaching, for supervision, and for administration. 

One of the great difficulties in expanding our numbers of graduate 
nurses—and we all recognize that there is a definite shortage of 
nurses—has been in the provision of teachers in training schools to 
teach more nurses. 

This program was adopted by Congress in the latter part of July. 
It was signed into law in August. We had an advisory council from 
outside Government to help us set this up, and I think our program 
people are to be commended in that they got this program under way 
in time for the academic year beginning in September. 

We have found a great deal of enthusiasm for this. We have had 
requests from individuals and from these nursing training schools 
for many more than we were able to provide grants for, and I have 
myself visited some of these places and talked with some of the nurses 
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who are serving under one of these grants. They are particularly ap- 
preciative, and are a very fine group of young women. 

Mr. Roserts. I had a conference with our Alabama State Nurses’ 
Association, and their only criticism—I wouldn’t say “criticism,” but 
comment on the program is that it did not go far enough at pre- 
baccalaureate level. 

Do you anticipate that more funds are needed at that level to at- 
tempt to meet the projected needs for teaching nurses ? 

Dr. Burney. Let me say one thing: We are asking for $1 million 
more in 1958 for this particular title II of the act for the training of 
nurses in teaching, administration, and supervision. 

I am not sure I am qualified to answer your question on any finan- 
cial assistance for those in the prebaccalaureate level. 

We are working with a number of the State Nursing Associations 
and with hospitals to find better ways of utilizing existing nurses, 
including the greater use of practical nurses, of taking away ‘from the 
nurses some of the routine duties they do ‘whic h could be done by 
clerical personnel or by other methods, and of reevaluating nursing 
techniques in hospitals. 

Now, that is not the total answer, of course, to the shortage of 
nurses. As to the need for funds to assist in training these in the 
prebaccalaureate area, it is my impression that the nursing schools 
now are getting a larger number of applicants, in many places, at 
least, for nursing training schools, and that their biggest difficulty— 
by the way, there are about 1,150 training schools for nurses—and 
that their biggest difficulty is in providing the staff to train these 
nurses. 

That does not answer your question, I realize, sir. 

Mr. Roserrs. Well, I thank you very much. 

Mr. Chairman, I have a survey here which was made and sent to 
me November 27, 1956, which shows the working of Public Law 911 
in my State of Alabama, and I will ask unanimous consent that I 
might place it in the record at this point. 

The CuHarrmMan. Without objection, let it be included in the record. 

(The document referred to is as follows:) 


ALABAMA STATE NURSES’ ASSOCIATION, 
Montgomery, Ala., November 27, 1956. 
Mrs. MARGARET CARROLL, 
Assistant Executive Secretary, American Nurses’ Association, 
2 Park Avenue, New York 16, N.Y. 

DesaR Mrs. CARROLL: ‘The house of delegates of the Alabama State Nurses’ 
Association on November 10, 1956, voted to send to the committee on legislation 
of the American Nurses’ Association the following recommendations regarding 
titles I and II of the Health Amendments Act of 1956: 

1. The next Congress be asked to make increased appropriations for 
traineeships under titles I and ITI. 

2. That traineeships be provided for students on the prebaccalaureate as 
well as on the premasters level, since there is greater need on the pre- 
baccalaureate level in Alabama at this time. 

3. That special consideration be given to States in the lower income 
brackets on the basis of need. 

4, That grants under title I be made to accredited collegiate schools of 
nursing having general nursing programs preparing students for staff posi- 
tions in public health nursing. 

Enclosed you will find data substantiating our stand on the effects of the 
implementation of titles I and II of the Health Amendments Act of 1956 in 
Alabama. We urge that the committee consider the above recommendations in 
preparing for future action in regard to this legislation. 
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The Alabama State Nurses’ Association, in cooperation with the Alabama 
League for Nursing, is asking the State superintendent of education in Alabama 
to approve the appointment of an advisory committee from the membership of 
these organizations, to work with the department of vocational education in 
guiding the expansion and improvement of the practical nurse training program 
under provisions of title III and others. In the event that the appointment of 
this committee is not approved, it will be brought to the attention of the de- 
partment of vocational education by letter and personal contact that the funds 
under title III of Public Law No. 911 should be used for the expansion and 
improvement of practical nurse training and not for the training of undefined 
“other health occupations.” 

We are fortunate in having Mrs. Merle Ross as the director of the practical 
hurse program here in Alabama as she works closely with the nursing organiza- 
tions in this matter. 

The nurses of Alabama will appreciate being kept informed in the legislative 
committee’s plans in this area, and wish to thank you for this opportunity of 
expressing our observations of the effect of the implementation of titles I and 
II of the Health Amendments Act in Alabama. 

Sincerely yours, 
ANNE MEYER, R. N., President. 


In 1947, a survey of nursing resources in Alabama was made by the Division 
of Nursing, United States Public Health Service. Some of the findings of this 
survey are listed to point up the acuity of need for nursing personnel in this 
State. A comparison of these data and similar ones from other states will indi- 
cate that Alabama is one of the states least well supplied with nursing personnel. 

I. Need for graduations of professional nurses : 

Projected Actual 


NN i tia scien cea Si ati Ri sense ns St gsc meat oa as aaa ena 1, 100 285 
BPI cat inisstc th idl Diiss aac cheek aka necked Eres caida geet aie haa aia ae a 1, 700 283 
Sai sk os nitns inc bee pi toric ee ase et ee Ree te See 1, 800 294 
1956_ \ pabee keuiaa sus Hot ooe, ee Re a. ee 243 
I ecb fice hace bebe dietscc stamina saith x A can ac a 1, 500 (*) 
TN hag os. es eich ta cemcieceaeae eck accel: arse Soren eae -.. 1,600 (*) 
I as rare pn ok ee eee ee ee ee (*) 
+ Current total enrollment in all schools, 846. 
II. Need for practitioners of professional nursing: 
Praca, Te Te a ee ee ae eee 7, 355 
Actual numbers of practitioners in 1956_.........._.--__----------- 4, 047 
III. Need for practitioners of practical nursing : 
PPOTOCORE TE TOR RO oo ks ee es a cc etna kee 4, 449 
Actual numbers of practitioners in 1956______-__~ sin he ai aaa _ 1, 466 
IV. Resources for professional education : 
1947. 


(a) Basic collegiate program, Tuskegee Institute. 
(0) Fifteen 3-year diploma programs. 
1956. 
(a) The University of Alabama School of Nursing was established in 
1950 and has three programs in nursing education : 
1. Basie 4-year collegiate program leading to a bachelor of 
science in nursing. 
2. Graduate nurse baccalaureate program. 
3. Master’s degree program. 
(b) Basic collegiate program in nursing, Tuskegee Institute (for Ne- 
groes). 
(c) Eleven 3-year diploma schools affiliated with or controlled by hos- 
pitals. 

V. Resources for practical nurse education : 

1947. Two schools. 
1956. Eight schools. 

(a) Need for nursing services (professional and nonprofessional) has in- 
creased even more rapidly than was anticipated in 1947 (more beds have actually 
been opened than the figures used for the projection). Therefore, it can be 
assumed that the projected need is probably less than actual need. 

(b) Schools of professional nursing have decreased in number since 1947 
even though needs have increased but the total number of enrollment has 
remained about the same. 
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(c) The University of Alabama School of Nursing has through its three 
programs raised the level of preparation of faculty in schools of nursing now in 
existence, but many more are needed if the number of schools is to be increased 
or their programs are to be expanded. 

(d) Practical nurse schools have increased in number and facilities. DPro- 
visions of title III of Public Law 911 will make it possible to expand all programs 
and increase the annual graduations of this group. The limiting factor is the 
availability of potential faculty with advanced education which is essential to 
expansion. 

(e) Items (c) and (d) clearly identify the need for greatly increased enroll- 
ment in the University of Alabama’s three programs. We do not have the 
figures at the present time, but we can safely assume that the need for prepared 
personnel in the public health field is as great, if not greater, than the need in 
schools of nursing in Alabama. 

(f) Many faculty members in both professional and practical nurse schools 
do not have educational preparation at the baccalaureate level and very few 
have preparation at the master’s level or higher. This is an indication of nee 
for aid at the prebaccalaureate level, in addition to the need at the premaster’s 
level, at least until such time as the needs for faculty of the 3-year diploma 
schools are met. 


Total number of full-time nurse faculty members in 3-year diploma 
schools in Alabama 


pee DATE Ee AN et AAS ei 71 
meee premarin (eereent) fe oe eo 4 or 5.5 
Baccalaureate preparation (percent) .........___________-___- _{. Aor 479 
encerca nares Gary There) 22a Se ee SCE 33 or 46.5 
Total number of directors of 3-year diploma schools in Alabama___- 12 
meaner a: preperation .(peteent >... eo ee 3 or 25 
Baccalaureate preparation (percent) .............-.-.-_..__--. 8 or 66.6 
Mesiscerea nurse only (percent). ..—-. -- =. =.= ee 1 or &3 


If figures were available for instructor-supervisors in the 3-year diploma 
schools in Alabama, the need for educational preparation would be even greater 

The Cuarrman. I do believe Mrs. Bolton has a bill in, or contem- 
plates a bill, with reference to the nursing program. I am sure that 
you will give a report on the proposal as expeditiously as possible. 

Mr. Roserts. Thank you. 

The CuHatrman. Mr. Hale? 

Mr. Hate. Generally speaking, Dr. Burney, do you feel that the 
acts, the bills that we passed in the 84th Congress, have been working 
satisfactorily ? 

Dr. Burney. They are working very satisfactorily, sir, and were 
very much needed legislation. I “believe we have made satisfactory 
progress. Sometimes it appears a little slow in implementing all of 
the bills. But I believe they are working most satisfactorily. 

Mr. Hare. You are not advocating any of those be amended ? 

Dr. Burney. No, sir; except for the amendments to the Research 
Facilities Act that I mentioned in my prepared statement. 

Mr. Hate. That is all, Mr. Chairman. 

The Cuatrman. Mr. Moulder? 

Mr. Movutper. No questions. 

The Cuatrman. Mr. Bush? 

Mr. Busu. No questions. 

The Cuatrman. Mr. Dollinger? 

Mr. Dotiincer. No questions. 

The Cuatrman. Mr. Younger? 

Mr. Youncer. Mr. Chairman, some time ago I had a list of ques- 
tions submitted to me by the group in the district which is known as 
the California Committee of the Pure Water Association of America, 
Inec., which I submitted to Dr. Burney. He has the answers to them, 
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and unless there is some objection, I would, rather than ask my ques- 


tions, ask unanimous consent that Dr. Burney’s answers be put into 
the record at this time. 


The Cuatrman. Dr. Burney does not object ? 
Dr. Burney. No, sir; I do not object. 


The Cuatrman. Without objection, they will be included in the 
record. 


Mr. Youncer. If you will furnish that. 
(The document referred to is as follows:) 


ANSWERS TO QUESTIONS ASKED OF UNITED States Pusiic HEALTH AUTHORITIES 
PROMOTION AND LEGALITY 


1. Question: (a) First and foremost—render an accounting of Federal funds 
that have increased from one-tenth million dollars for dental research to six 
millions. What has been done with the money, what good has it accomplished 
and what is the proof of any such good? (See contradictory New York University 
report, IIb.) (06) If fluoridation accomplishes what USPHS claims, why have 
84 communities discontinued it after installing it? (List sent on request.) 

Answer: (a) The following fiscal year appropriations have been made to sup- 
port the National Institute of Dental Research : 

Fiscal year : 
1950—1,780,000. 
1951—2,090,000. 
1952—1,617,654. 
1953—1,650,000 
1954—1,740,000. 
1955—1,990,000. 
1956—2,136,000. 
1957—6,026,000. 

These funds have been used to support the program of the National Institute 
of Dental Research and to provide grants for research studies conducted in and 
by non-Federal institutions. They also support the establishment of training 
centers in various dental schools to -ncrease the number of trained research 
persons in the Nation. Approximately one-third of the budgeted amounts in 
fiscal 1952 through fiscal 1956 have been used for direct support of the National 
Institute of Dental Research program. About 15 percent of the 1957 appropria- 
tion is for institute research activties. The intramural and extramural programs 
supported by these moneys will continue to increase our basic knowledge relating 
to the cause and control of dental diseases. 

(b) As of May 2, 1956, 66 communities out of 1,293 had discontinued fluorida- 
tion. Of this number 7 subsequently reinstated the public health measure. 

In a study in early 1956 of communities adopting then rescinding fluoridation, 
the Bureau of Municipal Research, an official agency of the city of Syracuse, 
N. Y., reports as follows: 

“On the record, as obtained through the questionnaire, repeal could not have 
been based on any confirmed reports of ill effect; or on failure to reduce dental 
caries, or on engineering difficulty: or on illegality; or on costs alone. What 
then were the causes? 

“In nearly every case the respondents pointed to a small, organized, vocal 
minority, lacking factual evidence, but equipped with nationally circulated litera- 
ture purporting to describe horrifying effects of fluoridation and employing pub- 
licity, innuendo and other tactics to arouse fear of a so-called untried and 
unknown process, and doubt regarding its effects and the motives of its supporters. 
Proponents, unable to believe that the public would not accept public health 
authority for a public health measure, have normally been apathetic and have 
made little effort to inform the public of the conclusive evidence in favor of 
fluoridation * * *, 

“Besides inciting fear, the small minorities have won support by raising ques- 
tions of human, civil, religious and legal rights and mass medication, despite 
the fact American courts have consistently ruled that fluoridation is a legitimate 
power of a municipality, and that the process is not medication, since it cures 
nothing, but is a preventive agent. The Nation’s concern in recent years with 
communism has been exploited, and proponents have been accused of subversive- 
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ness, although in this case there is no attempt to overthrow or infiltrate the gov- 
ernment, but rather, an effort on the part of municipal governments themselves 
to improve the public’s health.” 

2. Question: Has USPHS sent from its office booklets assembled either by it 
or dental organizations explaining in detail how to approach and arouse fluorida- 
tion interest in local communities, how to create a local demand for it, and how 
to request consultants and information from the State and Federal Govern- 
ment? (USPHS booklet Number 62, Better Health for 5 to 14 Cents a Year 
Through Fluoridated Water, U. S. Government Printing Office, contains general 
instructions for creating local demand.) 

Answer: At the request of health departments, municipalities, medical socie- 
ties, dental societies, and individuals, the Public Health Service provides one of 
two booklets: (1) Compilation of Fluoridation Materials from the Successful 
Referendu, Orlando, Florida, prepared and issued by the Florida State Board of 
Health; (2) How To Obtain Fluoridation for Your Community Through a Citi- 
zen’s Committee, published by the American Dental Association. In addition, 
the Service refers requests for information on how to establish community fluori- 
dation programs to state health departments. It does not provide information 
on how to request the services of a consultant. 

Publication No. 62 was issued by the Public Health Service in 1951. It has 
been out of print since 1952. 

3. Question: Has USPHS provided a fictitious color movie, A Drop in the 
Bucket, which glamorizes, and which is supplied to PTA’s and other local or- 
ganizations? (H. R. 2341, p. 402, Dr. Knutson admits and describes it.) 

Answer: Dr. Knutson did not state that the Public Health Service has pro- 
duced a fictitious movie that glamorizes fluoridation. The Service produced a 
factual, documentary motion picture with the title, A Drop in the Bucket. The 
film is lent by the regional offices to State health departments at their request. 
The State health departments lend it to local community groups who request it. 

4. Question: (a) Does USPHS have authority to advocate medication of mass 
populations indiscriminately, when such medication goes beyond this realm of 
epidemics and infections? (6b) Or when 100 percent of the population must 
partake to accomplish a questionable benefit to a minor 10 percent? (c) And 
as in the case of fluoride, the medication or nutritional element to the body? (d) 
And when no research has been made to determine the effect of fluoride on 
adults? 

Answer: (a) The Public Health Service has authority to conduct research 
in health and medicine, including the fields of water fluoridation and dental 
caries, and to make the findings of such research known to professional groups 
and the public. Fluoridation is not “medication of mass populations indis- 
criminately” any more than are chlorination and pasteurization. Fluoridation, 
like chlorination and pasteurization, helps to prevent a disease. It does not 
medicate or cure a disease. 

(6) The population of a community drinks fluoridated water because its 
elected officials or the majority of its people have voted for fluoridation. The 
benefits of fluoridation are not questionable. They have been established by a 
great many years of research and are now generally accepted throughout the 
country. Some 30 percent of the people, not 10 percent, benefit from fluoridation 
the first year it is instituted. As more babies are born, more children benefit 
until eventually 100 percent of the population receive partial protection against 
dental caries on through middle age. 

(c) It is not as yet known whether or not the fluoride ion is a necessary body 
element. All body tissues do contain the element. 

(ad) Studies have been made by the Service on adults living in fluoride areas, 
namely, at Colorado Springs, Colo. (2.5 p. p. m. F.) and at Bartlett, Tex. (8 
p. p. m. F. until 1952). 

5. Question: Does USPHS, in acting as consultant on a subject, report all 
of the scientific findings turned in to it, or does it “screen” them? What is 
the basis for decision in such screenings? Who decides, and how? 

Answer: When USPHS officers act as consultants on a subject, they try to 
report all the scientific evidence available and pertinent to the subject. 

6. Question: (a) In literature sent out about fluoridation, does USPHS 
provide information on methods of administering fluoride other than through 
water systems? (6) Does literature explain tablet and solution methods which 
can be administered at home and does it give comparative costs and benefits 
(such as being cheaper, a more accurate dosage and administration confined to 
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those who need it), with that of water supply distribution? (c) Does USPHS 
send the Delaney committee report along with the St. Louis Medical Society 
Report? (d) Or any warning that fluoride is a dangerous chemical and must 
be used with great caution? (¢) When sending out copies of Public Health 
testimony at the hearings of H. R. 2341, why is not their testimony in the cross- 
examination also included? (f) Reuben Feltman, D. D. S., Passaic, N. Y., 
devoted over 5 years of Public Health financed research to studying the effects 
of fluoride tablets and urges their use in preference to water fluoridation 
(Newark Evening News, August 4, 1955). Why is this information not in- 
cluded in fluoridation literature? 

Answer: (a) Yes. These publications are: The Problem of Providing Opti- 
mum Fluoride Intake for Prevention of Dental Caries, a report of the Food 
and Nutrition Board, National Academy of Sciences, National Research Council, 
Publication 294, and in the Report to the Mayor on Fluoridation for New York 
City, the Board of Health, the City of New York. 

(bv) Both reports find that fluoridated water is the soundest and most ef- 
fective method to bring the benefits of fluoride to a community. On the matter 
of cost, the New York City Board of Health, after evaluating such proposed 
vehicles as bottled water, tablets, milk, salt, and cereals, concludes that, “it is 
possible to furnish fluoridated water to all the people of the city for about 
one-third the price of providing fluoridation for school children only by any 
other method.” Studies show that consumption of fluoridated water containing 
1 part of fluoride per million involves the ingestion by 1-to-3-year-olds of 
0.5 mg. of fluoride per day; for 4-to-6-year-olds, 0.7 mg. per day; 7-to-9-year-olds, 
0.9 mg.: and 10-to-12-year-olds, 1.1 mg. However, it cannot be assumed that 
those amounts of fluoride in tablet form will produce the same effects as fluori- 
dated water consumed several times during the day. 

A child cannot drink enough fluoridated water to harm him. But fluoride 
tablets along with iodine, aspirin, ammonia, and other home remedies are a 
potential hazard to health as a child may accidentally ingest excessive quantities. 

Parents would have to give the tablets to their children from birth on through 
the teens. Each child would have to receive tablets containing the right amount 
of fluoride for his age, and they would have to be given every day to each child 
over a period of a great many years. 

(c) The Delaney committee report is out of print hence we do not send it 
along with the report on fluoridation of the St. Louis Medical Society. 

(d) The Service offers instruction to waterworks operators and State sanitary 
engineers in its short courses on how to handle fluoride compounds with com- 
plete safety. It also distributes instructions on safety measures that should be 
observed by waterworks operators when handling fluoride compounds. These 
instructions are contained in the publication, Fluoridation of Public Water 
Supplies, by F. J. Maier, first issued in 1950. 

(e) Three Public Health Service scientists presented summary statements 
at the hearings on H. R. 2341. These statements were being requested by pro- 
fessional people throughout the country, so the Service mimeographed approxi- 
mately 450 copies of them. The cross-examination of these men served to empha- 
size some of the points presented in their papers, but was not included in the 
mimeographed copies because it ran some 18 pages of printed matter. All people 
asking for copies of the hearings were referred to the Superintendent of Docu- 
ments, Government Printing Office. 

(f) To the best of our knowledge, Dr. Feltman has not published any results 
of his studies relative to the effectiveness of fluoride tablets for controlling dental 
caries. 

7. Question: Have any changes in policy or procedure been made, with regard 
to fluoridation matters, since Dr. Scheele’s departure from the staff? If so, 
just what? 

Answer: No. 


TRAVELING UNITED STATES DELEGATES WHO PROMOTE FLUORIDATION 


8. Question: Are members of United States Dental Research Department such 
as Dr. John W. Knutson, Dr. Nicholas C. Leone, Dr. F. A. Arnold, Jr., sent about 
the country or out of it as consultants on how to establish fluoridation in local 
communities? Are they “loaned” to organizations or institutions where they are 
consulted or give instructions about water fluoridation? Who pays for these 
long trips from coast to coast? Is taxpayers’ money generally used? Is it used 
in some cases? Who pays for honorariums, some as high as $200? 
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Answer: Many officers of the Service act as consultants, upon request, to 
local communities for the purpose of advising the community about water 
fluoridation. This is a part of their official responsibility as Public Health 
Service officers. When acting in official capacity at government expense they 
are not permitted to accept honoraria. 

9. Question: Was Dr. F. A. Arnold, Jr., Director, National Institute of Dental 
Research under USPHS, given annual leave for his trip to Rockland, Maine, 
June 24, 1955? Was he paid $100 for speaking about fluoridation at Rockland? 
Did he go there at the taxpayers’ expense? How many times during the past 
year have USPHS men traveled at the taxpayers’ expense while acting as con- 
sultants or informants on fluoridation? (See clipping No. III.) If Dr. Arnold’s 
lecture was “of value to health of the general public,” (general public being 
10 percent of population, the children) why was it not given as a part of his 
regular duties as a Government employee? When he introduced fluoridation 
in Australia, who paid for the trip? 

Answer: Dr. Arnold was in Rockland, Maine, in June 1955, on invitation from 
the Maine Dental Society. At their request he appeared on the program of 
their annual meeting to speak about the results of studies on water fluoridation. 
His travel expenses were paid for by the Maine Dental Society and he received 
no honorarium. 

Dr. Arnold visited Sydney, Australia, on his return from Wellington, New 
Zealand, where he attended a seminar sponsored by World Health Organization. 
His expenses were paid by W. H. O. In Sydney, he visited the Dental Research 
Institute to discuss research programs of mutual interest. He had nothing to 
do with the introduction of fluoridation in Australia. 

10. Question (a@) Why was Dr. Robert Wright, Medical Director of USPHS, 
loaned from that Department to become professor and chairman of the newly 
created Department of Social and Environmental Med, at U. of Virginia? (b) 
How long was he absent from Public Health and did his usual salary from 
Public Health continue during that time? (¢) Did fluoridation come under his 
subject matter at the University? 

Answer: (a@ and b) Dr. Robert Wright was detailed to the University of 
Virginia, on a leave-without-pay basis, from January 1, 1952, to May 3, 1956, 
at the request of the university to organize and develop a Department of Social 
and Environmental Medicine. This is in accordance with established authority 
to provide technical services to professional and nonprofit organizations. 

(c) Yes, fluoridation was included in his subject matter at the university. 

11. Question: (a) Did Dr. Francis J. Walters and Vincent Krusick, Sr., dental 
surgeon of USPHS, Denver, Colo., go to Coeur D’Alene, Idaho, between January 
20 and February 10, 1955, to make a survey of dental health prior to a local 
fluoridation program? (6) When such trips are made are they at taxpayers’ 
expense? (c) Who requests them? (d) Would similar surveys be done in 
every United States city if they so requested? (e) While making these surveys 
do the Public Health experts also act as consultants and conduct lectures and 
provide literature to all favoring fluoridation? 

11. Answer: (a) Yes, from January 24 to January 26, 1955, Dr. Francis J. 
Walters and Dr. Vincent A. Kruzick of the USPHS regional office in Denver 
conducted a survey of the dental health of children in Coeur D’Alene at the 
request of the Idaho State Health Department. 

(b) Public Health Service employees are reimbursed from tax funds for the 
cost of travel while on official business. 

(c) Consultative services and assistance in dental public health matters are 
requested by State health departments. 

(d) The Public Health Service provides assistance in conducting surveys 
when requested by State health departments. 

(e) If the State health departments so desire, Public Health Service dentists 
act as consultants. If invited to do so, and with the approval of the State health 
department and local groups, they will present the findings of research on 
fluoridation before city councils, the courts, professional societies, and lay groups. 
At the request of the people concerned they provide reports of studies on the 
fluoridation of water supplies conducted by the Federal Government, State health 
departments, and research institutions. They also provide on request other 
material on dental health. 

12. Question: Dental health surveys are conducted in practically every com- 
munity before a fluoridation program is proposed to the public, presumably at 
the request of such community. (a) If it is the community that is really con- 
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cerned, how is it that 9 times out of 10 fluoridation is rejected even after the 
need for it is established by the survey? 

Answer: Dental health surveys probably are conducted in less than one-fourth 
of the communities before the adoption or rejection of fluoridation. Surveys are 
made by the State Health Department upon request or by local health depart- 
ment personnel or by local dentists. 

(a) Instead of fluoridation being rejected 9 times out of 10, it is accepted in 
about that proportion. 

GRANTS 


13. Question: Have organizations receiving USPHS grants sent representa- 
tives to local communities and other countries to advise on the introduction, 
merits and installation of fluoride in water systems? Have any United States 
dental research grants or funds been apportioned to the American Dental Associa- 
tion or State dental organizations, and if so how much? How much to other 
institutions and laboratories? (This may be answered in No. 1.) Are there 
any restrictions as to how the money be used or any reports to USPHS required? 
Must all research reports on fluoridation be routed through USPHS before pub- 
lication when grants are made for dental health research? 

Answer: Grants are made to non-Federal institutions to support scientists in 
the conduct of research studies related to health. Some of such studies do relate 
to water fluoridation both directly and indirectly. The scientist supported is free 
to publish his results when and where he desires and his report is not reviewed 
by the Service prior to publication. 

At the present time, the Dental Institute has no active grants awarded to 
the American Dental Association or to State dental organizations. 

14. Question: Did USPHS funds provide, in part or in full for the experiment 
of fluoridation in Brantford, Ontario, Canada? 

Answer: No USPHS funds supported the Brantford, Ontario, Canada, study. 

15. Question: (@) How much money has been expended by USPHS in introduc- 
ing fluoridation to other countries via World Health Organization, (b) Foreign 
Operations Administration? (c) Have any grants been made for research or 
health promotion in these agencies? (d) If so, how was the money applied? 
(e) What representatives of USPHS are serving in these agencies? (f) Is all 
data to these agencies from the United States routed through USPHS? (9) 
Through these agencies, would USPHS provide the same information and 
recommendations concerning fluoridation as are given to State and local com- 
munities? 

Answer: (a) The World Health Organization is just now setting up a dental 
health program and has not yet assisted any countries in fluoridation. 

In 1956 the World Health Organization budgeted $7,300 to employ a dental 
health officer on its headquarters staff, and is budgeting a similar amount for 
1957 for this purpose. 

The United States funds which go into the WHO budget are derived partly 
from the direct United States contribution to WHO and partly from the United 
Nations technical assistance program, since part of the United Nations technical 
assistance funds are allocated to WHO. 

These United States contributions are not part of the Public Health Service 
appropriation but are separately appropriated by Congress. 

(b) International Cooperation Administration has spent no funds on fluorida- 
tion. Because of the overwhelming communicable disease problem in underde- 
veloped countries, ICA has been unable to include dental health, mental health 
and other activities which are a part of current public health programs in the 
United States. 

With the exception of Brazil and a current request for a dental health con- 
sultant for 1 year in Korea, ICA has had no dentists in the overseas program. 
The men going to Brazil and Korea are concerned with establishment of dental 
health services in outpatient clinics, particularly as concerns children. 

(ec) The Public Health Service has not made any grants to WHO or ICA for 
research in or promotion of fluoridation. 

(d@) No money to apply. 

(ce) At the request of the World Health Organization, the Public Health Service 
assigned Dr. John Knutson, chief dental officer of the Public Health Service, to 
the World Health Organization for 6 months in 1955 to assist WHO in planning 
a program in dental public health. 

(f) On technical matters which would include data on dental public health 
the Public Health Service communicates directly with the World Health 
Organization. 
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WHO also has other ways of securing technical information. For example, 
the International Dental Federation has the status of an international non- 
governmental organization affiliated with the World Health Organization, and 
the American Dental Association is a constituent member of the International 
Dental Federation. In addition the World Health Organization will be able to 
eall on expert advice in the United States and elsewhere, by corresponding with 
the experts who are being appointed as members of the World Health Organiza- 
tion expert advisory panel of dental public health which is now being set up. 

(g) Should the World Health Organization request the Public Health Service 
to give technical information on fluoridation, the Public Health Service would 
provide the same information as is given in State and local communities, and 
would make the same recommendations for such overseas areas as seem to have 
reached a stage of development where it would be technically and financially 
feasible for them to undertake fluoridation. 

16. Question: Who paid for the British mission to this country and who 
financed the trip of Dr. H. K. Hornung of Kassel, West Germany, to this country? 
(Dr. Hornung is a German health officer who is now promoting fluoridation. ) 
Did the Public Health Department aid and inform Dr. Hornung during his trip 
here? Has this Department given data to the British concerning tluoridation ? 

Answer: Neither of these visits was supported by Service funds. In both cases 
the visitors did consult with scientists on our staff relative to the most recent 
findings of research studies on fluoridation. 

17. Question: From whom did USPHS receive its first information on the 
benefits of fluoride for teeth? Was Dr. Gerald J. Cox, from the Mellon Institute 
(the founder of which was also producing fluoride through the Aluminum Corp. 
of America) one of the first informants? Did the National Research Council 
conduct flueridation research for USPHS? Were those heading such research 
also in some way associated with the Mellon Institute? 

Answer: The first consultant to the Service in this field was Dr. Frederick 
S. McKay, of Colorado Springs. Dr. H. Trendley Dean, a Service officer, was 
the first person in this country to call attention to the beneficial effects of fluoride 
waters. 

The National Research Council did not conduct fluoride research for the 
USPHS. I would not know the answer to the latter question. 

18. Question: In working through the regional staff with State authorities on 
Federal-State cooperative health programs and budgets, is the State allotted a 
eertain amount from the Public Health for the promotion of dental health? 
Could this include fluoridation? Would fluoridation necessarily have to be 
specified in the agreement? 

Answer: No. The Public Health Service does not allocate earmarked funds 
to the states for the promotion of dental health or fluoridation. States can 
utilize the general health grant for dental public health, as well as other com- 
munity health services. 

19. Question: (a) How much money is spent annually for fluoridating mili- 
tary bases, who pays this, what is the percentage of children under 10 years of 
age on these bases? (b) Where is the proof that anyone over 10 years is 
benefited ? 

Answer: (a) This is a question which could only be answered by the Depart- 
ment of Defense. 

(b) The Public Health Service study at Grand Rapids, Mich., indicated that 
children over 10 years of age when fluoridation was started received consider- 
able benefit from the procedure. 


Mr. Youncer. As to the Pure Food and Drug, I am wondering how 
much progress has been made in regard to putting a cost item for 
inspection of plants, which we discussed some 2 or 3 years ago. 

Mr. Larrick. I remember that discussion very well. 

The consensus of opinion seemed to be, Mr. Younger, that it would 
be a very unusual operation to charge a man for an inspection from 
which a criminal! lability might flow. But we did make a canvass 
of all of the areas in Food and Drug where it might be made self- 
supporting. 

You will recall in the certification of antibiotics, we charge for that. 
We take in about $900,000 a year. In the coal-tar color field, coal-tar 
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colors that are used in foods, drugs, and cosmetics, there they are each 
certified before they are used. We charge for that and for the certi- 
fication of insulin. You will remember the pesticide amendment you 
folks handled here a few years ago. There we thought that a cost 
system could be included and would work to advantage, and we put 
a cost system in. But we find it doesn’t work, because if a man wants 
to put a new pesticide on the market and he is going to have to take 
two and a half years to test it, long before he has any application in 
he comes in to ask our opinion ¢ about all sorts of things that he wants 
to do. He has no application before us. and there is no way we can 
charge-him. By the time his application is finished and his work is 
done, there is not much for us to do, and the part we charge for is a 
trivial part of the operation. 

But I will say that we would like to extend the principle of fees to 
every area where we think it is practicable and where it can be made 
a workable instrument, without so much record-keeping and redtape 
that it would defeat its own purpose. 

Mr. Youncer. I do not follow you with regard to an inspection of 
a plant out of which might come a criminal proceeding, because that 
is done with the inspection of every bank. There may be 

Mr. Larrick. But the bank inspection—this i is not a direct answer 
to your question, but a bank inspection is a regularly conducted thing, 
and every bank in the country is inspected practically the same number 
of times, and the element of fairness in the fee evens out. 

But if you take 50,000 retail drug stores in this country, let’s say, 
we cannot hope to inspect the sum total of them in 20 years. When 
we pick this man to inspect him and charge him $10 or $20, and his 
neighbor across the street isn’t inspected, he would start hollering 
that it was unfair. 

Well, the same thing is true of bakeries and the candy shops, and 
what not. 

Mr. Youncer. That may be a legitimate answer, but the question 
of whether a criminal proceeding might grow out of the inspection, 
[ think is not valid. 

Mr. Larrick. You have had more experience than I with bank 
examiners. Maybe it is valid, but the people told me that it was not 
« very usual thing to force a man to pay to be inspected. 

Mr. Youncer. But you are making progress in trying to put the 
department on somewhat of a self-supporting basis? 

Mr. Larrick. I would say very modest progress, but some progress. 

Mr. Youncer. Because I think we are going to be up against the 
fact this year of cutting all of these appropriations, and cutting them 
drastically. 

Mr. Larrick. Well, I hope you don’t work on ours. 

Mr. Youncer. I would say this: If we do not give some reduction 
and some tax relief pretty soon, you are going to have a whole lot 
more mental cases to look after than you have now, so we have to 
protect those, too, Dr. Burney, in connection with your budget, which 
I think ought to be looked at very carefully. 

I would Tike to ask you just one question, sir, in regard to these so- 

called Federal-aid programs. 

Dr. Burney. Yes, sir. 
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Mr. Youncer. Do you consider that it is Federal aid to collect 
money from a State on a Federal basis, and then return the money to 
the same State? 

Dr. Burney. Well, coming from my own State of Indiana, which 
is arather ruggedly individualistic State 

Mr. Youncer. That is right. 

Dr. Burney (continuing). And has very decided ideas on Federal 
grant programs, | might be influenced in my remarks. 

I would like to say this, though, sir, that it has been my experience, 
both in working in the States, in the State of Indiana, as well as on 
the Federal level, that these grant-in-aid programs which Congress 
has enacted have served as a very definite stimulus to the States in 
starting programs in these areas, and have resulted in much larger 
appropriations in State and local government which far outbalance. 

When I first went to Indiana, for example, we were getting $2 of 
Federal funds for every dollar of State funds that was appropriated 
by our State legislature. When I left there—and this is no reflection 
on what I did—we were getting about $4 of State funds to every 
dollar of Federal funds. 

Mr. Youncer. Well, under the Federal-aid program for fiscal 1956, 
altogether they totaled, if my figures are correct, $3.354 billion. Now, 
of that amount, $2.581 billion represented solely money collected by 
the Federal Government and returned to the same States from which 
it was collected, and only $774 million actually represented aid to those 
States. 

In other words, we are on a program where we are substituting con- 
tinually the omnipotence of the Federal Government for the State 
government, and it makes the Federal budget very large and balloons 
it far more than it should be. 

If we are to grant the States this aid, let’s give them the aid to 
which they are entitled; but let them raise their own money under 
their own methods and under their own taxation. 

That is all, Mr. Chairman. 

The CuarrMan. Mr. Rogers? 

Mr. Rogers. No questions, Mr. Chairman. 

The Cuatrman. Mr. Avery? 

Mr. Avery. No questions. 

The Cuarrman. Mr. Rhodes? 

Mr. Ruopes. I only have one question. I would like to ask, Dr. 
Burney, if the organized medical profession is opposed to any of the 
programs that come under his jurisdiction. 

Dr. Burney. No. sir. I believe I can say in all honesty that they 
are not. We have worked, and I will continue to work, very closely 
with organized medicine, because I have a very definite interest in any 
contribution they have to make, both in planning our programs and 
seeing that they are carried out. 

Mr. Ruopes. That is all, Mr. Chairman. 

The Cuatrman. Dr. Neal? 

Dr. Neat. Mr. Chairman, I do not believe I have any questions to 
ask. I have been interested in this discussion, having seen the general 
procedures in the cooperative working between the various States, on 
the State level and the public health council at home. I certainly be- 
lieve that as.time goes on, the central agency, your Public Health 
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agency, certainly gets more and more cooperation from the States, and 
there is no doubt but what your general plan, your overall plan, of dis- 
seminating certain knowledge and of their discussing new methods 
and new customs within the State, has done a great deal more to edu- 
cate the general public to the need of such States in this than anybody 
really realizes. 

And insofar as the legal coordination of your movements here, the 
amount of money you expect to ask in your appropriations, 1 do not 

care to go into a discussion of that at all at this particular time, but I 
do w ant to commend the Public Health Service for, I think, one of the 
greatest work that has been done in this country from the standpoint 
of health and sanitation, as well as in protection of the public against 
improper foods and meat—things of that nature that they consume. 
I think it has been one of the gre: atest influences we have had. 

Dr. Burney. Thank you, sir. 

The Cuarrman. I might say that Dr. Neal is an M. D., and for that 
reason we are very gl: 1d to have him on this committee, and I am sure 
it is for that reason that he has been designated as a member of the 
Public Health Subcommittee. 

In that regard, I would not want Mr. Williams’ statement to go by 
without saying that I think he should give me just a little credit for 
his becoming chairman of that subcommittee, and it is not all seni- 
ority. 

Mr. O’Brien ? 

Mr. O’Brien. No questions, Mr. Chairman. 

The Cuatrman. Mr. Dingell ¢ 

Mr. Dineen. Just a very brief few questions, Mr. Chairman, 
thank you. 

I would like to ask Mr. Larrick this question: I understand there 
has been some falling down in this lease-purchase program; is that 
correct ¢ 

Mr. Larrick. Yes, 

Mr. Chairman, may I say about Mr. Dingell, that you have a gentle- 
man here who has some first-hand information about the Pure Food 
and Drug Act. I understand he used to be law clerk to Judge Levin 
in Detroit, who is a very distinguished jurist, and tried several of 
our cases, and I understand that Mr. Dingell probably wrote some of 
those opinions. 

With that diversion, to answer your question, the lease-purchase 
plan of getting a building is the plan that the Administration was 
using to finance buildings at the time that we felt the need for a build- 
ing so badly. We had to go into that program because that was the 
program that was prevailing. 

We have talked to General Services Administration, and they tell 
us that there has been some resistance, some considerable resistance, to 
loaning the money to them, but in some areas they say they have been 
successful. 

And, for some reason that I have not inquired as to the reason, they 
feel reasonably confident that they can get the money for these 3 or 4 
buildings in Southwest Washington. 

But I can assure you that if the lease-purchase does not work, we 
will be knocking at the door of Congress asking them to please ap- 
propriate the money. 





| 
| 
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Mr. Dincerx. I have not seen your present quarters, but I under- 
stand they are not altogether desirable, either for yourself or for the 
purposes of the work you are doing. 

Mr. Larrick. That is right, sir, and we would be delighted, sir, to 
show them to you at any time. 

Mr. Drnceii. Let me ask you this question, sir, or let me, rather, 
direct this question, if I may, to Dr. Burney: 

Doctor, how is this water-pollution bill working which we passed 
during this last session of Congress ? 

Dr. Burney. It has created a great deal of interest, Mr. Dingell, 
and also, it has been going along very well. 

As you know, the bill wasn’t signed until July 9 and there had to be 
a considerable amount of explanation to the State water pollution 
agencies and, through them, to the mayors and other officials of local 
communities, both on the act itself and the intent of Congress as indi- 
vated in the hearings. 

At present, the initial phases of the program are well under way 
and we have approved a number of projects, I can’t tell you just exact- 
ly the number right now, for the construction of sewage-treatment 
plants. An equally important activity under this program is the 
basic studies of water pollution problems in the States relative to the 
increasing industrial growth, the possibility of reactor developments 
in these States and radioactive contamination of water in those areas. 
The States are getting a few more people, they are making basic 
studies, as are we. 

The new water pollution-control] legislation allows our Sanitary 
Engineering Center to do more research on the extremely important 
problem of industrial waste treatment. 

Mr. Drncetx. I would like to direct your attention particularly to 
the grants and the grant feature of that bill. Tell me this, sir: Have 
you noticed any acceleration in the number of constructions and con- 
struction starts of sewage-control facilities by the various States and 
municipalities as a result of that feature ? 

Dr. Burney. Yes, sir. There has been—we have a chart in our 
office which shows quite a large mountain starting up, beginning last 
year. 

Mr. Drvncetx. It appears that that section of the law, then, is 
working very well? 

Dr. Burney. Yes, sir. 

Mr. Dincetx. Am I correct, sir? 

Dr. Burney. Yes, sir. 

Mr. Drncexy. Let me ask you this question: Has the Department 
and has your office, then, altered your position of opposition to that 
partic ‘ular section of the law which was expressed to the Public Works 
Committee of the House during the last session of Congress / 

Dr. Burney. Well, it is my understanding that the Department 
accepted the will of Congress in proposing this increase. 

Mr. Drncetxt. With a certain amount of reluctance, I might say. 

Dr. Burney. And that we are attempting to yr it out with the 
full support of the Department as enacted by Congress. [I can say 
that in all sincerity. 

Mr. Dince.t. | just wanted to know that, because the time, of 
course, is running out for the grant feature, and it may be that this 
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same question will come before the Congress at some future time, and 
I wanted to get some expression of views from you on how this had 
worked. 

I would like to also ask, have you instituted any abatement actions 
under the enforcement feature of that particular law ? 

Dr. Burney. We have instituted one such abatement action, sir. 
That is in the Corney Creek drainage area, which is a stream in 
Arkansas which flows into Louisiana. We have worked with the oil 
companies in Arkansas, together with the Arkansas Water Pollution 
Authority, for several years on this matter. 

We were able, working with the official water pollution agency in 
that State, to secure a correction of the pollution in the majority of 
the instances. There were, I believe, operators of about 18 oil well 
leases, however, who were not willing to cooperate. 

We had a public hearing in Homer, Louisiana, before a hearing 
board selected from individuals outside of Government who were 
qualified in the field of water pollution controls. The hearing board 
has made a finding that pollution is being contributed to on this inter- 
state stream by these companies, and a recommendation to the Secre- 

tary of Health, Education, and W elfare, that these leasers be required 
to cease and abate such pollution. 

The results of this hearing have been sent to these 18 companies. A 
large number of them have accepted the findings of this board, and 
are proceeding to provide corrective measures, “and we are hopeful 
that we will not have to go any further. 

Mr. Drncetn. Let me ask you this question, if I may—— 

The Cratrman. Would the gentleman yield? 

Mr. Divert. Yes, I would be delighted. 

The CHarrMan. Since he has brought up a matter which is in our 
part of the country, and in fact my own district, I think the 18 com- 
panies referred to there are 18 leases. 

Dr. Burney. You are right, sir. 

The CHatrMan. And several, in fact, most of those leases, are owned 
by the same company. I think there are only about three companies 
actually involved, that is, to any degree. And I was advised by a 
member of the water pollution control board that they have assurances 
from these companies that they were taking corrective steps now to 
meet this problem, which, of course, is your understanding as has just 
been reported. 

At the same time—that was in connection with Corney Creek—— 

Dr. Burney. Yes, sir. 

The CHatrMan (continuing). In my State, going into Louisiana, 
and polluting Corney Lake, which is a public body of water. 

The Ouachita River heads in my district, in fact, and comes right 
through the central part of Arkansas, and down into Louisiana, and 
there is quite a pollution problem there. I understand that your office 
is receiving a great many requests from people throughout the area 
regarding the pollution problem of the Ouachita River, and I can 
understand why you would. 

Arkansas, the State of Arkansas, has by the action of the Governor 
allocated $40,000 to the water pollution control board to make a study 
and survey of that problem. That study and survey has been under 

way since October of last year. 
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Since your hearing in Homer, La., on the other project which you 
just. mentioned a moment ago, many demands to your office have come 
in that something be done immediately about the other stream. 

Now, what concerns our State agency is the fact that you may start 
some action prior to the State having completed its investigation from 
the moneys which have been set aside for that purpose. 

Can you state what is the policy of your agency in a matter of that 
kind? In cooperating with the States, do you permit the States to 
conclude their study and whatever recommendation and efforts it may 
make on the problem, or would you accede to the demands for the P ub- 
lic Health Service to step in ahead of the State completing its study 
program ? 

Dr. Burney. Well, to answer your question, first I will say we will 

wait until the Arkansas Water Pollution Control Board makes its 
studies and recommendations. That has always been our policy. We 
concur in the findings of Congress that water pollution is a primary 
responsibility of the States, and that our job is basically to assist the 
States in research and technical assistance, in consultation on these 
problems, and that we should get in only asa last resort. 

And I think the very fact we worked with the Arkansas Water 
Pollution Authority for several years to correct the Corney Creek 
problem, and only finally had a hearing with the agreement of the State 
Water Pollution Authority in Arkansas, is an indication of not only 
what we say, but also how we act. 

The Cuarrman. Yes, I perere iate that, and I am not using my own 
State in this particular problem. 

Dr. Burney. Yes, sir. 

The CHarrMan. Necessarily, because my area is involved. But I 
know your action with regard to this project indicates the policy 
throughout the United States, which is of some importance. 

Dr. Burney. Yes, sir. 

The CHatrman. And the member of our State who served on that 
hearing board, the hearings at Homer, La., called me yesterday about 
this other problem, and the “y were fearful that you would step out 
before they concluded their study, and their $40,000 in studies for 6 
or 8 months are just going down the drain. 

Therefore, I asked that question for that purpose ; and your answer 
is, you will wait until they conclude their study ? 

‘Dr. Burney. We certainly will. 

The CHatrmMan. Thank you. 

Mr. Dincett. Just one comment. I did not intend to get into this 
particular feature of this thing, but the Chair knows I had some 
familiarity with the problem during the last session, and it is my 
recollection of the law—and Dr. Burney will bear this out—that there 
is a particular provision in the law which commands the Surgeon 
General to make a finding that local authorities are not doing any- 
thing about the pollution before he steps in. Is that not in the law? 

Dr. Burney. Under the new law, we have to have a request, either 
from the polluting State or the polluted State, before we can get 
into the act. 

Mr. Dincetx. That is right. 

Dr. Burney. Yes, sir. 

Mr. Drneetxi. And there has to be, I believe it is either in the report 
or in the bill itself, that has to be some finding by him that the local 
agency is not taking sufficient action to clear up the problem. 
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There is one thing I wanted to ask you about this: Are you finding 
now, sir, that the enforcement feature that was built into the water 
pollution control laws is cumbersome ? 

Dr. Burney. No, sir, I do not believe it is cumbersome. I would 
suggest that anything less complex than this might result in some 
misuse of the law. 1 think it is extremely important, either on a 
State level or national level, to have these public hearings—first, to 
try to work it out on an understandable and cooperation “basis; then 
have a public hearing; let the board make findings, and give them 
an opportunity to make corrections after that, before any final action 
is taken. 

Mr. Dinceti. We sat down one time and computed the amount of 
time it would take, from the institution of proceedings, and I think 
it was something on the order of 24 months, am I correct, before the 
administrative end of the enforcement procedure is completed ? Is 
that right ¢ ( 

Dr. Burney. I suspect that is about right. 

Mr. Dineretit. Would you recommend a lesser figure ¢ 

Dr. Burney. No, sir; 1 would not. 

This, having worked in a State where we had responsibility for 
the water-pollution control program, I believe it is extremely impor- 
tant that we have plenty of opportunity to work with either industry 
or the municipality in helping them work out their problems. 

Most of these individuals and companies want to correct it. Some- 


times the knowledge isn’t available. Sometimes it takes a little time 
on bond issues. Sometimes it takes time to sell the people in the area 
on thie need for revenue hor ds. ] would not suggest a shorter period 
of time. 


Mr. Dincevi. Let me ask this question, then, if I may: How is the 
fellowship feature of that particular bill working? Is that working 
well # 

Dr. Burney. Yes, sir, it _ and it is a very needed part of the bill. 

Mr. Dinceiy. I believe it was pat in there to permit you to get 
knowledge of matters affec ti ing pollution which we do not have knowl- 
edge on now. For example, new detergents, new industrial and chem- 
ical processes that are dumping wastes into streams. 

Dr. Burney. That is right. 

Mr. Dinceti. Let me thank you very much, sir, and compliment 
you, sir. 

I would just like to ask the Commissioner one question, sir. I have 
been getting a deluge of mail in my office, as everybody else has, about 
this man Hoxsey. You have instituted now two proceedings against 
him, two civil proceedings against this man Hoxsey ’ 

Mr. Larrick. That is right. 

Mr. Dince... The mail I get indicates that Hoxsey is not on trial, 
but that the Food and Drug people appear to be on trial before the 
people of the United States. 

Mr. Larrick. I might say in connection with your comment on the 
caliber of the mail you are receiving, I have been in this Food and 
Drug work 34 years, and we have votten more commendatory letters 
and editorials from prominent people and people of responsibility 
for issuing that notice, than any other thing that has occurred that I 
know of during that whole time. 
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Mr. Drneett. I have been sending out a few commendatory letters 


on the Food and Drug myself. 


Mr. Larrick. Thank you, sir. 


Mr. Dineetx. Just one last thing, if I may. 
Dr. Burney, would you submit for the record of this hearmg, with 
the approval of our chairman and the members of the committee, data 
on how this grant feature is working, and just what a good thing it 
isfor us? Would you do that for us? 


Dr. Burney. On the water-pollution grant program ? 
Mr. Dincett. On the water-pollution grant program. 
Yes, I will be glad to do it. 


Dr. Burney. 
Mr. Dinceti. Thank you. 


The Cuarrman. Yes, I think that should be submitted. 


(The information referred to is as follows :) 


Water pollution control construction grant program, as of Feb 


Fiscal year 











1957 
allotments 
1 
Total. $50, 000, 000 
Alabama... -- 1, 150, 125 
Arizona _ _- 566, 725 
Arkansas 1, 047, 925 
California _ _- 2, 053, 325 
Colorado---_------- 624, 300 | 
Connecticut 628, 275 
Delaware___- 350, 350 
District of Columbia -- -- -- 445, 650 
Florida-- .- -- 910, 775 
Georgia... -.-.- 1, 137, 700 
Idaho__--- 576, 475 
Iilinois-__.--- 1, 752, 825 
Indiana 1, 027, 400 
BOW. =<: 873, 075 
Kansas 33 
Kentucky - eal 1, 
Louisiana | 
Maine __- 
Maryland - ; 
Massachusetts , | 1, 137, 1: 
Michigan_----- eS 7 
Minnesota _- 
Mississippi 1, 
Missouri x 
Montana 
Nebraska-.--- 661, 075 
Nevada _ _- ‘ 325, 775 | 
New Hampshire 543, 150 
New Jersey ; 1, 113, 600 
New Mexico-_---- 631, 850 | 
New York 2, 749, 675 
North Carolina | 1, 270, 675 
North Dakota | 702, 575 
Ohio as | 1, 653, 325 
Oklahoma. 865, 825 
Oregon _--- | 647, 125 
Pennsylvania 2, 097, 650 
Rhode Island -_- 520, 500 
South Carolina 995, 100 
South Dakota~ 660, 775 | 
Tennessee - 1, 136, 050 
Texas 1, 716, 475 
Utah.-_- 591, 175 
Vermont__-__-. jcacce 575, 325 
Virginia 1, 027, 450 
Washington 755, 850 
West Virginia___ 891, 525 
Wisconsin 971, 725 
Wyoming-_-__-.--- 440, 375 
Alaska _- 426, 525 
Hawaii aaaiits 496, 100 
Puerto Rico-_----- tent 1, 185, 550 


Virgin Islands_...-.-.-- 830, 000 





Total re- 
quests for 
fiscal year 
1957 funds 


$37, 938, 349 
539, 765 
566, 725 
241, 904 

053, 325 
624, 300 
410, 755 


to 


445, 650 
910, 775 
634, 409 
546, 771 
1, 752, 825 
1, 027, 400 
873, O75 
733, 550 


1, 067, 22! 
993, 975 


== 
on 
m 
a 


es 
z 





Projects 
approved 


$10, 621, 


539, 7 
71, 


136, 25 


9 


166, 35 


1, 006, 
758, 
660, 


379, 


204, ‘ 
159, 
170, 
129, 
357, 
786. 


280, 
13, 


250, 
50, 000 


434 


765 
780 
56 


000 


223 
117 


YOS 


780 | 


795 
897 
852 
709 
661 
192 


962, 762 


193, 2% 
455, 

62, 
138, 


183, 39% 
241, 65 


18, 


77 


aid, 


375, ¢ 


971, 7 
117, 


49, 5 


Applications 


in process 


$27, ; 


to 


880, 124 
318, 954 
671, 482 
307, 913 
418, 999 


, 197, 593 


803, 365 
508, 979 


, 656, 790 


66, 321 
122, 354 
858, 910 


, 716, 475 


591, 175 
168, 000 


, 027, 450 


380, 545 
415, 000 


323, 293 
170, 597 
71, 419 


Backlog 


- 


on 


i) 


. 28, 1957 


63 


, 1038, 


. 747, 
, S81, 


> 


14, 


778, 


. 152, 
37, 


, 003, 


122 


, 152, 
R26, 
590, 77 


, 161, 3 
, 300, 
, 205, 


, 710, 
, 110, 


. 994, 
3, 916 


5, 783 


77, 638 


5, 564 


, 878 


350 
616 


299 
938 
692 


414 


319 
102 


816 
177 
834 


ads 


916 
246 


607 
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The Crairman. There is a rolleall on the way. May I ask just 
a few questions that you can give me very brief answers to, for the 
record. 

In the first place, you have said that the 3-year program of Federal 
grants for the construction of research facilities is going well. 

Dr. Burney. Yes, sir; very well. 

The Cuatrman. The last Congress recommended enactment of 
legislation for the construction of teaching facilities. You commented 
on that a moment ago, and you were going to come up with legisla- 
tion in the near future, as I understood it. 

Dr. Burney. Yes, sir. 

The Cuatrman. Dr. Neal and Mr. Rhodes, both on the Public 
Health Subcommittee, went to Puerto Rico a few days ago to attend 
a conference down there at which medical aid to education was a pri- 
mary subject of discussion. 

Are you in a position to state whether or not there are going to be 
any efforts made for extending that health research facilities construc- 
tion program to teaching facilities? 

Dr. Burney. In the teaching facilities bill which will be submitted 
to Congress in the near future, there is provision for the schools of 
public health to be included in that, or the construction of classrooms 
as well as research facilities. 

The CuarrMan. It is a construction program, then ? 

Dr. Burney. Yes, sir. 

The Cuatrman. To medical schools or dental schools ? 

Dr. Burney. Yes, and for schools of public health and schools of 
osteopathy. 

The Cuatrman. For universities and colleges? 

Dr. Burney. Yes, sir. 

Mr. Nrat. Do you ask for construction aid only, or for operating 
costs as well? 

Dr. Burney. Construction costs and equipment, construction and 
equipment. 

Mr. Neat. I see. 

The CrarrmMan. Do you think you have sufficient trained personnel 
in connection with your research program ? 

Dr. Burney. No, sir; we do not have. Neither we nor the research 
institutions throughout the country. 

The Cuatrman. Are you doing anything about that? 

Dr. Burney. The National Institutes of Health, through the vari- 
ous trainee grants, fellowship grants, enacted through funds granted 
by Congress, is helping in this a great deal, both in the training that 
we are doing at the institutes, and in the training which is being done 
in the universities. 

We are making progress, but I would say definitely that there is 
still a very great need for more trained scientists. 

The CHatrMan. In other words, you are making every effort to 
alleviate this particular problem ? 

Dr. Burney. Yes. 

The Cuatrman. Mr. Mack? 

Mr. Mack. Well, that is the purpose of your education bill for 
medical training, to provide a backlog of people to feed into the re- 
search program as well, is that not true? 
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Dr. Burney. Yes, sir; it certainly is. 

Mr. Mack. I think it is very important. 

Dr. Burney. Yes, sir. 

The Cratrman. Is that all? 

You, of course, know about the controversy regarding the poultry 
inspection code, I believe it is called. Has that matter come to a head, 
so to speak, yet ? 

Dr. Burney. No, sir; it has not. That is, we were requested by both 
the industry and by the State health authorities to get together a pro- 
posed poultry inspection ordinance. We developed a committee from 
outside, representing industry and labor and health authorities. They 
have been working for over a year on such a proposed ordinance. 

We have not been able to get agreement among these various groups, 
and therefore the ordinance is not ready, and I am not sure when it 
will be ready, sir. 

The CHarman. Well, if this additional burden of ante mortem in- 
spection is going to be required, I am sure many of the industry would 
be very glad if you just would forget about the problem. I am in- 
clined to think that if that ordinance is imposed upon the industry, it 
is going to create a tremendous burden, from my understanding. You 
have just one example insofar as injuries of employees are concerned, 
one instance. If you are going to have one automobile tragedy on the 
highway, I do not think we should place the onerous burden of almost 
putting the automobile business and the highway traffic out of business. 

That is the way it is looked upon. But that will require some time, 
I assume. 

Dr. Burney. It will require some time. Let me say, too, there is 
some question as to whether we will promulgate such an ordinance. 
We have been requested by the States to draft such an ordinance, 
which they in turn would use as they might. In other words, it would 
not be something the Public Health Service would enforce, but it 
would be something similar to the milk ordinance, pasteurized milk 
ordinance, which a locality might or might not adopt, with changes. 

We are in quite a dilemma now, and I am not quite sure we can re- 
solve the differences among the various groups. If we can’t, why, we 
may ask them to go to some other body. 

The Cuarrman. Are you having any controversy with the Depart- 
ment of Agriculture on this matter ? 

Dr. Burney. No, sir, because I think our interests and theirs are a 
little bit different. ‘They are interested in the wholesomeness. Our 
interest is in the sanitation and the disease part of it. 

The Cuarrman. Yes. 

Do we have plenty of Salk vaccine to meet the needs of this coun- 
try ¢ 

Dr. Burney. At the present time, we do; yes, sir. And we also 
know from the manufacturers that they, several of them at least, are 
stepping up their production for this year. 

For example, one of the companies, their projected releases will ex- 
ceed by 10 million cc. for the first 6 months of this year what they pro- 
duced for the whole 12 months of last year. 

Now, let me say that we do not know what the demands will be, in 
view of the American Medical Association’s sponsorship of a vaccina- 
tion program, or what the National Foundation for Infantile Paraly- 
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sis requirements will be, but we anticipate that there will be sufficient 
vaccine to carry on these programs. 

The Cuatrman. Commissioner Larrick—and we have got to con- 
clude this, because that is the second call of the House, but I did want 
to get this in—during the last Congress, the committee reported and 
the Congress adopted legislation for the establishment of tolerances 
in connection with pesticides. 

Do you have any comment at this time as to this program? 

Mr. Larrick. I think that legislation was decidedly in the public 
interest, and I think it has shown by about two years’ operation that 
it is 4 very sound, fair piece of legislation, and it is doing its job well. 

The Cuatrrman. You do think it is operating to protect the public? 

Mr. Larrick. I think it is operating very thoroughly to protect the 
public. 

The Cuatrman. I want to say, I have here a copy of a release of one 
of our colleagues. I think, he is releasing it tomorrow, and certainly 
it has a direct effect on your program. If we accept the splendid 
statement which you have made here today as correct, it seems to me 
this release has just knocked it full of holes. 

Mr. Larrick. I would like to say, Mr. Chairman, that the gentleman 
“= proposes the release has been misinformed. 

The Cuarrman. Could I assume from what you have said that the 
Coca-Cola people will very likely pick this up and have some 
comment ¢ 

Mr. Larrick. I —— think that would be a very safe conjecture. 

The Cuatrman. I do not care to ask you anything further about 
it today, because actually it is not to be released until tomorrow, and 
I would not want to, of course, take advantage of our colleague | by 
mentioning or making it public before the date. 

Mr. Larrick. No. That is right. 

The Ciaran. There have been statements in the press regarding 
chemicals, including coal-tar colors, used in food, and particularly to 
the fact that they are cancer-producing. 

What is the situation, insofar as you know, in that respect ¢ 

Mr. Larrick. Well, if there were any ingredient used in food in 
America which we could show is harmful to the health of the people 
of this Nation, there is plenty of authority in the present law to deal 
with it. 

Every known carcinogen is excluded from food. Substances which 
are capable of producing harm when consumed are excluded. We do 
have the problem that vour committee will hear a great deal more 
about later, and that is the growing tendency to add chemicals in food 
to provide more convenient foods, and in that area we think the law 
is defective, because it does not require that proof we obtained that 
an added chemical is safe before it is put in, and there are probably 
a hundred or a hundred fifty substances that are now used in food 
which have not been subjected to the type of testing that we think is 
necessary. 

But we very strongly believe and are sure that the scare technique, 
the exaggeration of the problem, is a very unfortunate thing. 

The Cuatmrman. Well, let me again thank you, Dr. Burney and 
Commissioner Larrick, and your associates, for your presentation here 
this morning. It has been exceedingly fine, and I know it is helpful 
to all of us. We do appreciate it. 
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The committee will adjourn until 10 o’clock tomorrow. 
Mr. Larrick. Thank you. 


(The following additional information was later received from Mr. 
Larrick :) 
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 


Foop AND DruG ADMINISTRATION, 


Washington, D. 0., March 18, 1957. 
Hon. OREN Hargis, 


Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 


Dear Mr. Harris: At the close of our very satisfactory hearing before your 
committee on March 6 you asked me about the present situation with respect to 
the production of cancer in humans by chemical additives and coal-tar colors. 
I —e the question very briefly because the second bell had just rung on 
rolicall. 

The Food Protection Committee, Food and Nutrition Board of the National 
Academy of Sciences-National Research Council, has recently published a state- 
ment which gives the views of this very eminent expert group on this same 
subject matter. It occurs to me that you may wish to include it in the record. 

With best personal regards, 

GrorGE P. LARRICK, 
Commissioner of Food and Drugs. 


Foop PROTECTION COMMITTEE, Foop & NUTRITION Boarp 
NATIONAL ACADEMY OF SCIENCES, 
NATIONAL RESEARCH COUNCIL, 
Washington, D. C. 


STATEMENT ON WHAT WE Know AsouTt POSSIBLE RELATIONSHIPS BETWEEN 
CANCER AND Foop ADDITIVES, DECEMBER 1956 


In the development of our knowledge of nutrition, primary emphasis has been 
given to deficiencies that may occur in our diets and to ways of safeguarding 
against them. Along with the application of such knowledge a notable reduc- 
tion in dietary deficiency diseases has occurred. With decreasing need in the 
United States for emphasis in this direction, more effort has been devoted to the 
investigation of positive factors in foodstuffs that might be detrimental to 
health. 

A group of conditions broadly termed “degenerative diseases” has assumed 
major importance as causes of illness and death in recent decades. The causes 
of these conditions are under intensive investigation, and especial emphasis is 
being placed on the role of environmental factors. 

Causal relationships between environmental factors and human disease have 
long interested scientists. Indeed, knowledge of such relationships underlies 
most advances in preventive medicine. It is not surprising, therefore, that 
investigators at present are trying to determine whether factors in the environ- 
ment are causally related to the occurrence of cancer in man. As has been true 
in the study of all diseases whose causes are unknown, the elements of the 
environment to which man is constantly or repeatedly exposed, e. g., the atmos- 
phere, water, and foodstuffs, command the greatest share of attention. 


LEGITIMATE CONJECTURE 


Conjecture concerning possible cause and effect relationships is a common anu 
sometimes an effective device in the development of new knowledge concerning 
disease. Many discussions concerning the possible relation of chemicals which 
may occur in foods to the occurrence of cancer in man have been held at scientific 
meetings and reports of these have recently appeared in scientific publications. 
Scientists involved in discussions of food additives and cancer recognize the 
conjectures as such, and ascribe importance to them only insofar as they may 
stimulate the kind of inquiries which will help advance knowledge. When the 
scientific discussions, either written or spoken, have been reported through the 
press and other news media for public information, however, the conjectural 
nature of the scientists’ discussions has frequently been forgotten, misconstrued, 
or poorly stated. This has contributed to the present apprehension among con- 
sumers over the safety of the food supply, and to the concern among food manu- 
facturers over the possible loss of consumer confidence. 
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In view of these circumstances, it is desirable that a statement be made clarify- 


ing for the public the present state of knowledge about the relation between food 
additives and occurrence of cancer in man. 


KNOWN FACTS 


What is known concerning a definite relationship between ingestion of a sub- 
stance and the subsequent development of cancer in man? Accidental repeated 
ingestion of “radium paint” or the use of so-called “radium water” has been 
followed by the development of cancer of the bone. The ingestion of certain 
aromatic amines, such as b-naphthylamine or 4-aminodiphenyl, through industrial 
exposure has been associated with the occurrence of cancer of the bladder. HEpi- 
demiologic evidence indicates that a prolonged intake of sufficient arsenic may 
result in development of cancer of the skin. 

Do these materials occur in the food supply of the United States? Arsenic 
is the only one. It may occur in some foods in extremely small concentrations 
as a pesticide residue and is normally present in certain foodstuffs which have 
received no pesticide treatment. Insofar as is known, there is no danger from 
the amount of arsenic likely to be consumed from these sources under ordinary 
conditions. 


If this were all of the story, probably no public apprehension would have 
arisen. 


CANCER IN EXPERIMENTAL ANIMALS VERSUS CANCER IN THE HUMAN 


Investigators studying cancer have induced the development of tumors in 
experimental animals by purposely exposing them to a number and variety of 
chemicals. Such experimental cancer may be produced in animals by giving 
the agent by injection, by skin application, or orally. From this evidence and 
knowledge of how man may be like or different from the experimental animal 
in the metabolism, excretion, or storage of a particular chemical, the scientist 
can form a hypothesis as to how man might react to the ingestion of the chemical. 
In this respect, the conservative position would demand that substances that 
produce cancer in experimental animals should be excluded from human foods 
as a precautionary measure, even though it is known that a subtance carcinogenic 
in one species is not necessarily carcinogenic in others. 

Knowledge about possible cancer-causing agents in foods is, in general, at the 
point that studies are being devised and undertaken to test such possible relation- 
ships. This research is, by its very nature, expensive and time consuming. 
Years of study will be required to build definitive knowledge concerning all 
causes of cancer. There is a need to continue and expand present efforts to 
identify any relationships which may exist between environmental factors and 
the occurrence of cancer in man. Measures taken to safeguard the food supply 
can be only as effective as our state of knowledge permits. Government agencies, 
the food industry, and bodies such as the National Research Council are work- 
ing together to facilitate the development of this knowledge and its effective 
application as soon as the information becomes available. 


(The following letter was later received from Dr. Burney :) 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE, 
Pusiic HEALTH SERVICE, 
Washington, D. C., March 13, 1957. 
Hon. OREN HARRIS, 
Chairman, Interstate Foreign Commerce Committee, 
House of Representatives. 

Dear. Mr. Harris: Thank you for giving me an opportunity to amplify the 
information regarding the vaccine supply situation that I gave to your com- 
mittee at the hearings on March 6. 

The demand for poliomyelitis vaccine has risen sharply since January 1 of 
this year. As a result of relatively low vaccine using during the fall and early 
winter months, there was a backlog of 25,886,000 cubic centimeters of vaccine 
in the unshipped inventory of vaccine manufacturers on January 1, 1957. This 
inventory of unshipped vaccine has now been exhausted as a result of vaccine 
shipments during the intervening months in amounts approximately as follows: 
January, 11,000,000 cubic centimeters; February, 16,500,000 cubic centimeters ; 
March (through March 8) 8,600,000 cubic centimeters. 








1 | 
I 
| 


322 AGENCY HEARINGS 


These monthly shipment rates compare with approximately 5 million cubic 
centimeters shipped during December and approximately 3 million cubic centi- 
meters shipped during November. 

The large increase in demand which has taken place during the last 2 
months is very encouraging in that it means that additional millions of indi- 
viduals will have received one or more injections of vaccine well ahead of the 
poliomyelitis season. The current estimate is that approximately 51 million 
individuals have now had at least one injection of vaccine. Of these, approxi- 
mately 44 million are individuals under 20 and pregnant women, and approxi- 
mately 7 million are in older age groups. In total, we estimate that approxi- 
mately 30 percent of the individuals under 40 years of age have now had at 
least one injection of vaccine. 

Vaccine production during the first 2 months of 1957 has been lower than 
vaccine production in previous months. In January, for example, approxi- 
mately 5,200,000 cubic centimeters of vaccine were released and in February ap- 
proximately 5,000,000 cuic centimeters were released. Vaccine releases during 
the last 4 months of 1956 have averaged approximately 8 million cubic centi- 
meters per month. 

We anticipate that vaccine will continue to be released from the manufac- 
turers at regular intervals and in substantial quantities during the coming 
months. Vaccine releases for the remainder of March are estimated at approxi- 
mately 5 to 6 million cubic centimeters. During April, we expect that releases 
will be more than double this amount and that vaccine releases during May and 
June will be somewhat lower than for April. By the end of June, it is exepected 
that about 180 million cubic centimeters will have been released since the incep- 
tion of the vaccination program. 

The enclosed press release gives additional details about the situation and 
includes our recommendations on how communities can best proceed with their 
vaccination programs. 

If there are any significant changes in the vaccine supply outlook, we shall, 
of course, keep your Committee informed. 

Sincerely yours, 


L. E. Burney, Surgeon General. 


(Whereupon, at 12:15 p. m., the committee adjourned, to reconvene 
at 10a.m., Thursday, March 7, 1957.) 











AGENCY HEARINGS 


THURSDAY, MARCH 7, 1957 


Houses or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to call, in room 1334, New 
House Office Building, Hon. Oren Harris (chairman) presiding, 

The Cuatrman. The committee will come to order. 

Today we are very glad to welcome the members of the Federal 
C ommunications Commission and members of their staff, accompany- 
ing them. 

The hearing this morning is another one in a series of hearings 
which the committee is conducting on the organization and work of 
the various agencies which come under the committee’s legislative 
jurisdiction. 

The Federal Communications Commission is one of our so-called 
independent agencies, and therefore acts as an arm of the Congress in 
the administration of those powers which have been delegated to the 
Commission. 

I know of no agency of Government to which the Congress has 
delegated broader powers than to this Commission. Furthermore, 
the field of communications has grown so much in importance, particu- 
larly in recent years, that it has an effect on the life and welfare of 
the people not only in the United States but throughout the world. 

This committee has held in the last 2 years quite a round of hear- 
ings on important problems dealing with aviation, as between the mili- 
tary and private flyers. The basis of the controversy, an important 
one, is in the field of electronics, the kind of navigation and com- 
munications which we are going to use in the future : as we enter into 
the jet age. 

During this Congress several new members have joined this commit- 
tee—whom we are very glad to have—very able Members of the 
Congress; in fact, it is interesting to note that nearly one-third of our 
membership of 33 members are new members of the committee. 

So not only for their benefit, but for the benefit of those of us who 
have been on the committee for a longer period of time, we have re- 
quested the Commission to tell us today in a general way about its 
jurisdiction, its organization, and some of its current problems. 

It is somewhat difficult to appreciate that for more than 20 years 
we have had with us the Federal Communications Commission. It 
does seem appropriate after almost a quarter of a century to review 
the provisions of the act, certainly in the light of the experiences ac- 
cumulated over these years and to determine whether or not new de- 
velopments in the field of communications may make desirable the 
enactment of amendments to the basic act. 
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Of course, you all remember the McFarland Act—I participated 
very actively in the consideration of that law in 1951 and 1952. Its 
provisions were highly technical and important. 

In view of the limited time which we have for the overall discussion 
this morning, I think it is going to be very desirable that the questions 
be limited to the major issues rather than trying to pinpoint any par- 
ticular case or any particular bill. 

The House meets at 11 o’clock. We want to get the full report of 
the Commission. There may be lots of questions in the minds of the 
members of this committee that might have to be deferred. Neverthe- 
less, we will get along as fast as we can. 

Commissioner McConnaughey, we are very glad to have you and 
your associates here with us this morning, and we would be glad to 
have you speak for the Commission. First, however, I think it would 
be helpful if you would present each member of the Commission. I 
think, in fact I have had the privilege of speaking to all of them 
except Commissioner Lee back there. He was in the back of the room. 
And I would be glad to have you present such members of the staff 
as you have with you in order that we may know who they are, what 
their position is, how long they have been in the position which they 


hold. 


STATEMENT OF GEORGE C. McCONNAUGHEY, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION 


Commissioner McConnauGcuey. Mr. Chairman and members of the 
House Committee on Foreign Commerce: I will introduce the members 
of the Commission, sir. First, Commissioner Rosel H. Hyde, next 
Commissioner Robert T. Bartley. 

The CuarrmMan. Will you state for the record, how long each Com- 
missioner has served? Of course, Commissioner Hyde, I think, has 
been down at the Commission in one way or another for a long time. 

Commissioner Hype. I have been a member of the Commission 
since 1946. 

Commissioner Bartriey. I have been a member since 1952. 

Commissioner McConnavuGuey. Commissioner John C. Doerfer. 

Commissioner Dorrrer. I have been a member since 1953. 

Commissioner McConnauGcuey. Commissioner Robert E. Lee. 

Commissioner Ler. Since 1953. 

Commissioner McConnaucuey. Commissioner Richard A. Mack. 

Commissioner Mack. One year, six months, and twenty-eight days. 

Commissioner McConnauGuey. Commissioner T. A. M. Craven. 

Commissioner Craven. I was Chief Engineer of the Commission 
from 1935 to 1937, and served as Commissioner from 1937 to 1944, 
and on the present Commission since last fall. 

Commissioner McConnavucuey. The staff: Mr. Warren E. Baker, 
General Counsel. 

Mr. Baker. I have served as General Counsel since 1953. 

Commissioner McConnaucuey. Mr. Harold G. Cowgill, Chief of 
the Common Carrier Bureau. 

Mr. Cowemu. I have served as Chief of the Common Carrier 
Division since 1954. 

Commissioner McConnaucuey. Mr. Curtis B. Plummer, Chief, 
Safety and Special Radio Services Bureau. 
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Mr. Pitummer. I have been with the Commission since 1940. 

Commissioner McConnaucuey. Mr. Edward W. Allen, Jr., Chief 
Engineer, Office of Chief Engineer. 

Mr. Auten. I have been Chief Engineer since July 1951, and on 
the staff since 1935. 

Commissioner McConnaucuey. Mr. James D. Cunningham, Chief 
Hearing Examiner. 

Mr. Cunnincuam. I have been with the Commission since 1934, 
Hearing Examiner since 1946, and Chief Hearing Examiner since 
1954. 

Commissioner McConnaucuey. I do not believe that Mr. Edward 
I’. Kenehan, Chief of the Broadcast Bureau is here. However, Mr. 
Louis Stephens, Mr. Herbert Schulkind and Mr. James V. Sheridan 
of the Broadcast Bureau are here. 

Mr. Scuutxinp. I have been with the Commission since 1945 and 
Assistant Chief for 2 years. 

Mr. Suerman. I have been with the Commission since 1941. 

Mr. Srernuens. I have been with the Commission since 1954. 

Commissioner McConnaucuery. Mr. Robert W. Cox, executive 
officer. 

Mr. Cox. I have been with the Commission, budget officer, since 
1940, and executive officer since 1952. 

Commissioner McConnaueuey. Mr. Frank M. Kratokvil, assistant 
chief, Field Engineering and Monitoring Bureau. 

Mr. Kraroxvin. I have been with the Commission since 1928. 

Commissioner McConnaucuey. Mr. Robert D. L’Heureux, my ad- 
ministrative assistant and the legislative liaison and security officer for 
the Commission. 

Mr. L’Hevrevux. I have been with the Commission for a little more 
than l year. Iwas formerly chief counsel of the Senate Interstate and 
Foreign Commerce Committee, of the Senate Banking and Currency 
Committee, and of the Joint Committee on Defense Production. 

The Cuamman. Thank you, Mr. Chairman. 

We are glad to have not only the members of the Commission but 
your staff, as you have presented them here, with us. I see you have a 
statement. 

Commissioner McConnauauey. Yes, sir. 

The CuarrMan. You may proceed. 

Commissioner McConnaueney. Mr. Chairman, I have a rather 
short statement which I would like to place in the record. 

My name is George C. McConnaughey, and I am Chairman of the 
Federal Communications Commission. I appear here today with 
members of the Commission and its staff at the request of your chair- 
man. 

I should like first to thank you for the opportunity of appearing 
before you to explain the workings of the Commission and to answer 
any questions that the members of the committee may wish toask. _ 

Since some of you are serving for the first time on this committee 
and thus are probably not too familiar with the Commission, I 
thought I would explain the functions and the manner in which the 
Commission operates. I realize that these introductory remarks may 
be “old hat” to many of you, so I will be brief. 

The Commission is a bipartisan agency composed of seven members, 
appointed by the President for a 7-year term. The Chairman is desig- 
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nated by the President. ‘The Commission is charged by Congress with 
the responsibility for the regulation of the ever-growing field of elec- 
trical communications. At the risk of oversimplifying, I should say 
that there are three principal facets of this responsibility: (1) The 
regulation of the charges and services of the great wire, radio and 
cable communications companies providing telephone and telegraph 
service for the public between the various States and from the United 
States to the various foreign countries; (2) the allocation of the limited 
usable radio frequencies or wave lengths, which belong to the public 
at large, among the many competing types of radio services and uses; 
and (3) the licensing of particular persons, under the statutory stand- 
ard of public interest, convenience, and necessity, to operate radio 
stations in the various services to which the frequencies have been 
allocated. 

The reason Congress found it necessary to set up a ~—_ agency 
to perform the duties in all of these three spheres is clear Regulation 
of interstate and foreign telephone and telegraph services was needed 
because there competition is largely nonexistent, governmental regu- 
lation of the single or few large companies providing a particular 
type of communications service is nec essary to guarantee to the public 
adequate service at reasonable rates. A Government agency must also 
allocate the radio spectrum among the various types of services be- 
cause there are just not enough frequencies to goaround. And, finally, 
a licensing procedure—specifying the particular frequency assign- 
ments, power limitations and other technical operating requirements 
under which qualified persons in any given service might operate 
was absolutely necessary as a traflic control measure if the chaos of 
mutually exclusive interference, such as existed in the late 1920's, 
was to be avoided. Further, since there are not a sufficient number 
of frequencies available, particularly in radio and television broad 
casting, it is necessary, by a fair and proper licensing procedure, to 
choose those among the competing applicants who can best serve 
the public interest. 

Congress established the Federal Communications ee 
the single agency responsible for carrying out the necessary activit 
in all three of these areas of governmental responsibility because it 
believed that they were ine xorably bound together. We think the 
subsequent history and ac ‘omplishments of the Commission have borne 
out the wisdom of this congressional plan. 

If the functions of the Commission can be summarized under three 
general headings, so can the types of radio services with which the 
Commission must deal. In the first place, there are the broadcasting 
services—the standard broadcast or AM radio service with which we 
have long been familiar. FM radio broadcast service, and television 
broadcasting—all of which involve the transmission of program ma- 
terial intended to be received by members of the general public in 
their homes. 


Secondly, there are the common-carrier services—those radio fa- 





cilities which are utilized both domestically and internationally to 
supplement existing wire and cable facilities for the transmission of 
telephone and telegraph messages between particular individuals. 
Finally, there is a third broad and increasingly important group 
of private uses of radio which have been grouped together in what is 
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known as the safety and special radio services. Included within this 
classification are such uses of radio as shipboard and aviation radio, 
police and fire department radio stations, amateur radio, and a large 
number of important industrial uses of radio. 

The Commission has organized its staff on a functional basis. Three 
operating bureaus—the Common Carrier, the Broadcast and the 
Safety and Special Radio Services Bureau—have been established to 
deal with the Commission’s principal work-load functions; a fourth 
bureau, the Field Engineering and Monitoring Bureau, handles the 
many engineering and enforcement activities performed by the Com- 
mission throughout the country. In addition, the staff offices of the 
General Counsel and Chief Engineer provide the Commissioners with 
essential legal and engineering advice. And pursuant to the 1952 
amendment of the Communications Act, we have established a special 
review staff to assist the Commission in adjudicatory proceedings that 
have been designated for hearing. The organization of the Commis- 
sion, showing these units and the administrative divisions which per- 
form the Commission’s necessary housekeeping functions, is reflected 
in the chart attached to this statement. 

This brief summary of the Commission’s responsibilities and fune- 
tions must of necessity exclude consideration of many of the other 
important tasks which we perform. Thus, in conformity with our 
statutory obligation to encourage the larger and more effective use of 
radio in the public interest, the Commission devotes considerable effort 
to keeping itself informed of developments in the complex and ever 
expanding radio field. Moreover, since radio waves are not confined 
to any one country, and since these are inany governmental uses of 
radio of both a military and civilian nature, which under the statutory 
scheme are the direct responsibility of the President rather than the 
Commission, cooperation, time and effort are required in working out 
mutually agreeable allocation arrangements both between the govern- 
mental and nongovernmental users of radio here in the United States, 
and between the United States and foreign countries. 

I think I can best give you some idea of the tremendous respon- 
sibility facing the Commission by mentioning just a few statistics 
showing the vast scope of the regulatory areas involved and by listing 
a few of our more pressing problems. I mentioned the Safety and 
Special Radio Services, which includes those radio services that help 
protect life and property and contirbute to industrial and business 
operations. The use to which radio can be put in these services seems 
almost endless, and the demand has therefore been enormous. As of 
June 30, 1956, there were 338,886 stations authorized in these services 
having no less than 1,176,500 separate transmitters. More than 170,000 
applications were received in these services in fiscal 1956, and the num- 
ber is steadily increasing. 

The fact is that while radio has become an essential tool of industry, 
its use is now confined primarily to frequency bands allocated for this 
purpose 10 years ago. In view of the tremendous expansion in indus- 
trial usage of radio, present allocations and rules may have to be re- 
vised drastically to obtain a more efficient use of available frequencies. 
In addition to reallocation among the services, one of the techniques 
which may prove useful in achieving these objectives is the split chan- 
nel device of narrowing the band of frequencies required for the oper- 
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ation of a particular type of station and thus making possible a greater 
total number of stations. Still another technique is the geographical 
sharing of frequencies between services with maximum needs in differ- 
ing parts of the country. 

‘A similar picture of growth is seen in the common carrier field. For 
example, the Nation’s telephones now exceed 59 million and handle 
nearly 150,000 calls a minute; there are over 600 mobile radiotelephone 
systems in operation; the domestic telegraph system carries over 153 
million messages a year; and the annual volume of the international 
cable and radio companies has increased to 550 million words. I wish 
I could effectively translate to you what the effect of this growth 
pattern is on the Commission’s workload. One example of the current 
problems in this field is a general investigation, now pending before 
the Commission, of all interestate private line rates and services of the 
Bell System companies and Western Union. This investigation will 
include the so-called multiple channel rates cand services ‘offered by 
both companies, which is involved with the Sage program of the Air 
Force. 

In the broadcast field, there are now 3,005 AM radio stations and 
529 FM stations on the air. Of 631 commercial TV stations now 
authorized, 472 stations are actually operating, with 382 in the VHF 
and 90 in the UHF portion of the TV spectrum. I am sure most of 
you are familiar with the problems that have arisen in many instances 
as a result of assigning UHF and VHF stations on an intermixed 
basis in the same area. The Commission is making every effort to 
meet those problems. It has initiated an immediate research and 
developmental program to determine the feasibility of a possible even- 
tual shift of all TV to the UHF bands to make possible a substantially 
greater number of competitive services. At the same time, as an 
interim measure to improve existing competitive situations, we are 
acting on so-called deintermixture proposals to eliminate local VHF 
channels in UHF areas and to assign more VHF outlets to other 
localities. Just this last week, we have taken action in a number of 
deintermixture proceeds which, when and if completed, would result 
in making 6 specified areas UHF only and 5 areas VHF only and, 
in addition, will improve competition in three more communities. 

Another major problem under consideration by the Commission is 
subscription television. This, as you may know, involves a proposal 
under which programs would be transmitted by stations or reception 
in the home only by payment of a fee. There are substantial legal and 
policy questions with respect to these proposals which the Commission 
has currently under active consideration. 

The network study, set up as a result of a congressional appropria- 
tion, is nearing the end of its analysis of network practices. This 
study i is to end June 1957. While it is premature to indicate at this 
time the results of this work, it is anticipated that for the first time 
in the last 10 years the Commission will be in a position to evaluate 
the problems and practices of the networks in relation to our adminis- 
tration of the act. 

Still another problem, which I understand some of the members 
of your committee may be interested in, is the making available of 
television service to the smaller and more isolated communities of 
this country. There have been, as you may know, a number of un- 
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licensed “booster” stations established in various parts of the country ; 
the legality of such operations is now before the courts for decision. 
In the meantime the Commission has provided for the licensing of 
what are known as translator stations which we believe can per form 
the function of the boosters, while avoiding the interference poten- 
tialities inherent in unlicensed and unregulated operations. There 
have already been over 20 of these translator stations authorized, and 
I understand they are operating with success at very reasonable cost. 

I recognize that this brief summary of the Commission’s organiza- 
tion and some of the more significant problems with which it is faced 
has necessarily not covered a good many facets of our operations con- 
cerning which you may have questions. Nor have I commented upon 
the legislative proposals which we hope to submit to the Congress 
or some of the bills relating to our activities which you already have 
pending before you. But I believe that it might be prefer rable to 
end this prepared presentation here and to throw the session open 
to questioning by members of the committee, rather than to attempt 
to anticipate all of the specific matters in which you may be interested. 
I have with me, to this end, the other members of the Commission 
and some of our top staff personnel, and hope that we can answe1 
such questions as you may wish to propound. 

I would like to have that statement incorporated as a part of the 
record, Mr. Chairman. 

The CHarrman. Very well, it will be received. 

Did I understand you to say you had an additional statement you 
wanted to be m: “ a part of the record ? 

Commissioner McConnavcuey. No, sir; this statement I have just 
read. 

The CuatrMan. Yes. That is already in the record. 

I notice you have an organization chart along with your statement. 

Commissioner McConnavueney. Yes, sir, Mr. Chairman. 

The Crarrman. I think it would be helpful and for the benefit of 
the committee to have that included in the record. 

Commissioner McConnaveney. Thank you, sir. 

The Cuatrman. And it will be included. 

(The organization chart referred to faces this page.) 

The Cuatrman. I think it would also be helpful, Mr. Chairman, if 
you would see that the committee has a statement of the biography of 

‘ach member of the Commission for this record. , 

(The biographies requested follow :) 


SI0GRAPHICAL SKETCH OF GEORGE C. MCCONNAUGHEY, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION 


George Carlton MeConnaughey was today sworn in as a member of and alse 
Chairman of the Federal Communications Commission. The oath of office was 
administered by Associate Justice Harold H. Burton of the Supreme Court of the 
United States in the office of Sherman Adams, the Assistant to the President. in 
the presence of fellow members of the Commission and other guests. 

Named in that dual capacity by President Eisenhower on September 25, 1954, 
Chairman McConnaughey holds a recess appointment as Commissioner to com- 
plete the remainder of the term of Commissioner George E. Sterling, which ex- 
pires June 30, 1957, and also succeeds to the Chairmanship formerly held by Com- 
missioner Rosel H. Hyde. 

Chairman McConnaughey brings to the Commission long and active experi 
ence in the fields of State and Federal regulation and administration. He joins 
the Commission from the Renegotiation Board, of which he was Chairman, and 
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previously served as chairman of the Ohio Public Utilities Commission and is a 
past president of the National Association of Railroad and Utilities Commis- 
sioners. 

Born at Hillsboro, Ohio, June 9, 1896, Chairman McConnaughey is the son of 
Dr. and Mrs. Van Buren McConnaughey. He is of Scotch-Irish descent. 

After completing the local public schools, he attended Denison University 
(1914-17). Enlisting in the Army at the start of World War I, he became a first 
lieutenant of field artillery and was in combat service in the Meuse-Argonne of- 
fensive and the Battle of Verdun as liaison officer with the infantry. Discharged 
from the service in 1919, he resumed his studies at Denison University and re- 
eeived his Ph. B. degree in 1920. From there he went to Western Reserve Uni- 
versity Law School, where he was graduated with an LL. B. in 1923. 

After being admitted to the bar in 1924, he practiced law in Cleveland, during 
which time he served as assistant director of law for that city government 
(1926-28). He specialized in corporation law. On February 1, 1939, he was ap- 
pointed a member of, and designated chairman of, the Public Utilities Commis- 
sion of Ohio, serving in that capacity until 1945. 

During that period he was also chairman of the War Transportation Commis- 
sion of Ohio (1942-45), representing that body on the Interstate Cooperative 
Council of State Governments. 

In 1944 he was elected president of the National Association of Railroad and 
Utilities Commissioners for a 1-year term. 

He resumed his law practice in 1945 at Columbus, Ohio, and, on November 30, 
1953, he was appointed a member of the Renegotiation Board and designated its 
Chairman by President Eisenhower. This Board handles settlement of Govern- 
ment contracts. 

In 1924 he married Nelle Louise Morse. They have two sons—George C. 
MecConnaughey, Jr., and Lt. David C. McConnaughey, U.S. A. F. 

Chairman McConnaughey is a Republican, a Presbyterian and a Mason. He 
also holds membership in the American Legion, the Sigma Chi national frater- 
nity, the Phi Delta Phi legal fraternity, the Columbus Athletic Club and the 
Scioto Country Club, and is on the board of trustees of Denison University. He 
served as president of the Ohio-Michigan Province of Phi Delta Phi legal fra- 
ternity 1926-28, and as a member of its national council, 1928-30. 


BIOGRAPHICAL SKETCH OF RoseL H. HyDE, COMMISSIONER 
FEDERAL COMMUNICATIONS COMMISSION 


Rosel H. Hyde has been associated with the Federal Communications Com- 
mission since its creation in 1934, and has served as a Commissioner since April 
17, 1946. He was designated to be its Chairman by President Eisenhower on 
April 18, 1953, for a period of 1 year. On April 19, 1954, he was designated by the 
Commission to act as Chairman pending Presidential action, and served in that 
capacity until October 4, 1954. 

First appointed to the Commission in 1946, Commissioner Hyde was renomi- 
nated and confirmed in 1952 for a 7-year term, from July 1 of that year. From 
March 6, 1952, until his appointment as Chairman, he had been Vice Chairman of 
the Commission. 

Commissioner Hyde is a Republican and a legal resident of Bannock County, 
Idaho, where he was born April 12, 1900. He attended the Utah Agricultural 
College (1920-21) and George Washington University (1924-29). 

In 1924 he entered Government service, through competitive civil-service exam- 
ination, as a member of the staff of the Civil Service Commission. He was on the 
staff of the Office of Public Buildings and Parks from 1925 to 1928. In the latter 
year he became an assistant attorney with the Federal Radio Commission, and 
continued to serve with its successor, the Federal Communications Commission. 

He has held legal positions of varying degrees of responsibility with the latter 
Commission, beginning with that of assistant attorney and continuing progres- 
Sively through those of associate attorney, attorney, attorney examiner, senior 
attorney, principal attorney, assistant General Counsel, and General Counsel. 
He occupied the latter position when first appointed to be a member of the 
Commission. 

During his career in Federal regulation of electrical communication, he has 
participated in many hearings on individual cases, as well as in studies and pro- 


ceedi 


ings relating to the development of radio and the expansion of its services. 
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‘These include the first general frequency allocation proceedings of the Federal 
Radio Commission in 1928, the frequency allocation hearings conducted by the 
Federal Communincations Commission in 1935, the network investigation of 1938, 
proceedings which resulted in the inauguration of regular FM and TV broad- 
casting in 1941, and the general TV proceedings of 1949-52 which contributed to 
further improvements and extension of television service. 

Commissioner Hyde has also been identified with various international tele- 
communications conferences. He was a member of the United States delegation 
to the Third Inter-American Telecommunications Conference at Rio de Janeiro 
in 1945, and was chairman of the United States delegation to the Third North 
American Regional Broadcasting Conference in 1949-50 which effected a new 
broadcasting agreement for that region. 

On September 3, 1924, he married the former Mary Henderson of Arimo, Idaho. 
They have four children—Rosel Henderson, George Richard, William Hender- 
son, and Mary Lynn Hyde. 

Commissioner Hyde is a member of the Church of Jesus Christ of Latter-Day 
Saints. A member of the Bar of the District of Columbia since 1928, he was 
admitted to practice before the Supreme Court of the United States in 1945. He 
also holds membership in the Federal Bar Association. 


BIOGRAPHICAL SKETCH OF RosBerRT T. BARTLEY, MEMBER OF FEDERAL COMMU- 
NICATIONS COMMISSION 


Robert T. Bartley today was sworn in as a member of the Federal Communica- 
tions Commission to fill the vacancy caused by the resignation of Wayne Coy. 
The oath was administered by Marvin Jones, Chief Judge of the United States 
Court of Claims. Commissioner Bartley was appointed by President Truman 
on February 28 to fill out Mr. Coy’s term, which expires June 30, 1958. He was 
confirmed by the Senate on March 4. 

Commissioner Bartley has a broad knowledge of electrical communication, 
covering both regulatory and operating experience, and organizational and 
industrial functioning gained from administrative, operative, and legislative 
activities. 

Born at Ladonia, Tex., on May 20, 1909, Commissioner Bartley was graduated 
from the Highland Park High School, Dallas, in 1927, and attended the Southern 
Methodist University School of Business Administration. 

At the age of 22, Mr. Bartley came to Washington and worked as a statistician 
in the investigation (under the direction of Dr. Walter M. W. Splawn, then 
special counsel for the House Committee on Interstate and Foreign Commerce) 
into publie utility holding companies. Mr. Bartley later became executive secre- 
tary of the investigation staff and in 1982-84 supervised preparation of the 
reports which were instrumental in the passage of the pipeline common carrier 
legislation (ICC), the Communications Act of 1984 (FCC), the Public Utility 
Holding Company Act (SEC), the Securities and Exchange Acts (SEC), and 
the Telephone Rate Investigation (FCC). 

When Dr. Splawn was appointed a member of the Interstate Commerce 
Commission in 1934, Mr. Bartley went with him. Upon creation of the Federal 
Communications Commission later that year, Mr. Bartley was appointed Direc- 
tor of its Telegraph Division in charge of regulation of telegraph land line, 
cable, and radio carriers. Under his direction, merger legislation was proposed, 

nterstate and international rates were reduced, classification of services were 
made more equitable, and policies on international radio telegraph carriers were 
established which still maintain. 

In 1937 Mr. Bartley joined the Securities and Exchange Commission as a 
senior securities analyst. 

Commissioner Bartley’s connection with practical broadcasting operations 
dates from 1939, when he became assistant to the president (John Shepard 3d) 
of Yunkee Network, ine. From the beginning, he was primarily responsible for 
governmental and public relations matters, but soon took on additional adminis- 
trative duties. Elected vice president in 1942, Mr. Bartley assumed executive 
responsibilities which included supervision of the technical, accounting, and 
experimental departments, and the personnel. He was also designated war 


program manager for the network, and continued to head its governmental and 
public relations activities 
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In his association with the Yankee Network, Mr. Bartley became currently 
interested in FM (frequency modulation) broadcast and served as secretary- 
treasurer of FM Broadcasters, Inc., a trade organization. 

Mr. Bartley joined the National Association of Broadcasters in 1943 as 
director of war activities of that organization. He became its director of 
Government relations and, subsequently, headed the FM Department when FM 
Broadcasters, Inc., was merged with NAB. 

In 1948 Mr. Bartley became administrative assistant to Speaker of the House 
Sam Rayburn, which office he held when appointed a member of the Federal 
Communications Commission. 

Commissioner Bartley married Ruth Adams of Washington in 1936. They 
have three children: Robert T., Jr., born in 1938; Jane, born in 1941: and 
Thomas Rayburn, born in 1947. 

A Democrat, Commissioner Bartley’s voting address is Bonham, Tex. 


SIOGRAPHICAL SKETCH OF COMMISSIONER ROBERT E. LEE, MEMBER OF THI 
FEDERAL COMMUNICATIONS COMMISSION 


Robert E. Lee was today sworn in as a member of the Federal Communications 
Commission. The oath was administered by Chief Judge Harold M. Stephens of 
the United States Court of Appeals for the District of Columbia Circuit. 

Commissioner Lee was appointed by President Eisenhower today for a 7-year 
term subject to confirmation by the Senate. He succeeds Paul A. Walker, whose 
term expired June 30, 1953. 

Commissioner Lee comes to the Commission from the House Committee on 
Appropriations, for which he was director of surveys and investigations. His 
committee service dates from 1946 when, at committee request, he was loaned 
to that organization to head a staff of experts and conduct studies for and 
advise committee members in matters of efficiency in Government. 

Commissioner Lee entered Federal service in 19388 as a special agent for the 
Federal Bureau of Investigation. His early investigative work was primarily 
financial and involved detailed examination of the accounts and records of many 
types of organizations in connection with the enforcement of the antitrust laws. 

During the course of this work he was also a public relations representative for 
the FBI and made more than 200 public speeches on the work of the Bureau 
before various civic organizations. 

In 1941 he was made administrative assistant to Director J. Edgar Hoover. 
He was charged with the specific responsibility of building the FBI staff for new 
responsibilities under the threat of war. This entailed arrangements and super- 
vision of a nationwide recruiting drive including a comprehensive testing and 
fitness investigation; the study of approved personnel methods as employed by 
industry ; and the development of a program for the evaluation, placement, and 
promotion of personnel, and the development of production and maintenance of 
morale. 

Subsequently he was made chief clerk of the FBI. As such he was in charge 
of all fiscal matters and installed the first complete machine accounting system 
in Government ; evaluated administrative and inspection system for the Bureau’s 
various functions ; and made surveys of other Government agencies at the request 
of various Cabinet officers. 

Born in Chicago on March 31, 1912, Commissioner Lee was educated at DePaul 
University College of Commerce and Law. He worked his way through prepara- 
tory school and college mainly as a drug clerk and part-time auditing, principally 
in the hotel field. 

From 1930 to 1935 he served on the management staff of the Congress Hotel 
Great Northern Hotel, Chicago, and the Roosevelt Hotel, St. Louis, largely in an 
auditing capacity. 

In 1935-38 he was auditor for the American Bond & Mortgage Co. Bondholders 
Protective Committee, which was created by law to handle the defunct properties 
of that company and involved the reorganization of some 70 properties such as 
hotels, hospitals, office buildings, ete. 

Commissioner Lee is married and the father of three children. 

He is a Roman Catholic, and a Republican. 








AGENCY HEARINGS 333 


BIOGRAPHICAL SKETCH OF COMMISSIONER T. A. M. CRAVEN, MEMBER OF 
FEDERAL COMMUNICATIONS COMMISSION 


T. A. M. (Tunis Augustus MacDonough) Craven today began his second term 
as a member of the Federal Communications Commission. The oath was admin- 
istered by FCC Chairman George C. MacConnaughey. 

Commissioner Craven was appointed by President Eisenhower on May 18 for 
a 7-year term to succeed Commission Edward M. Webster, whose term expired 
June 30. He was confirmed by the Senate on June 22. 

He is the first FCC Commissioner to receive two interval appointments. His 
previous service as a Commissioner was from August 25, 1937, to June 30, 1944. 
At its conclusion he requested that he not be reappointed in order to return to 
private radio engineering practice. 

Commissioner Craven’s experience in Government regulation of electrical 
communication began in 1928 when, for about 2 years, he served on the staff of 
the Federal Radio Commission in charge of nonbroadcast engineering matters. 
In that capacity, he participated in the formulation of early regulations and 
engineering standards concerning marine, aviation, international, domestic point- 
to-point and other fixed and mobile radio services. 

He first joined the FCC as its chief engineer on December 2, 1935, which post 
he held until he became a Commissioner. 

Born January 31, 1893 in Philadelphia, Commissioner Craven received his 
preparatory education at St. Paul’s School, Baltimore, and was graduated from 
the United States Naval Academy in the class of 1913. During his naval career 
he specialized in radio communication. He served afloat as radio officer of 
various battleships and as fleet radio officer, first of the United States Asiatic 
Fleet and then the combined United States Fleet. His shore service included 
control of all naval shore to ship and transoceanic radio services. At other times 
he was in charge of the development, manufacture and purchase of naval ship 
radio installations as well as administrative director of radio research and design 
for the United States Navy. He was responsible for the first modernization of 
the fleet radio communications system and received a special commendation for 
his World War I development of a means of transmitting orders to ships in sub- 
marine-infested waters without disclosing vessel positions. 

During his naval and civilian Government career, he was a member of and 
at one time chairman of the Interdepartment Radio Advisory Committee. Since 
1919 he has been either a technical adviser, a member or chairman of United 
States delegations to various international radio conferences including the 
Allied Radio Consulting Committee, during and immediately after World War I; 
Communications Conference of Allied and Associated Powers, Washington, 1920; 
Provisional Inter-Allied Radio Technical Consulting Committee, Paris, 1921; 
International Radio Conference, Washington, 1927 (for which service he was 
commended by the Secretary of the Navy): First International Radio Consult- 
ing Committee, The Hague, 1929; United States-Canadian Radio Conference, 
Ottawa, 1929; International Radio Conference, Cairo, 1938: Inter-American 
Radio Conference, Habana, 1937 (chairman); and North American Regional 
Broadcasting Conference, Habana, 1937 (chairman). 

In 1980 Commissioner Craven resigned his commission as a lieutenant com- 
mander in the Regular Navy and thence, until 1944, served as a commander 
in the United States Naval Reserve. 

From 1930 to 1935 he was vice president in charge of technical matters of 
several broadcasting companies. During that period he also engaged in private 
practice as a consulting radio engineer. He was a pioneer in adopting directional 
antennas to facilitate the expansion of broadcasting. 

From 1944 to 1949 he was vice president in charge of technical matters for 
the Cowles Broadcasting Co. At the same time he was a member of the board 
of directors of the National Association of Broadcasters (now NARTB). In 
1949 he became a member of the firm of Craven, Lechnes & Culver, consulting radio 
engineers, Washington, D. C. 

Commissioner Craven is a fellow of the Institute of Radio Engineers and a 
past president of the Association of Federal Communications Commission Con- 
sulting Engineers. He is an Episcopalian. 
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BioGRAPHICAL SKETCH OF COMMISSIONER JOHN ©, DOERFER, 
MEMBER OF THE FEDERAL COMMUNICATIONS COMMISSION 


John C. Doerfer was sworn in as a member of the Federal Communications 
Commission on April 15, 1953, to fill the unexpired term of Robert F. Jones. 
He was reappointed to a full 7-year term by President Eisenhower on July 
1, 195-4. 

Xommissioner Doerfer’s experience in law, accounting practices, supervision 
of State regulation of public utilities, and his active participation in the National 
Association of Railroad and Utilities Commissioners is a fit background for his 
position. At the time of his appointment, he was chairman of the Public 
Service Commission of Wisconsin. 

Born in Milwaukee, Wis., on November 30, 1904, Commissioner Doerfer re- 
ceived his grade-school education in a local parochial school, and completed high 
school in West Allis, Wis. He majored in accounting at the University of 
Wisconsin (1924-28) and graduated with a B. A. degree in commerce. He 
attended the Marquette University School of Law in Milwaukee where he was 
graduated in 1934 with a J. D. degree, cum laude. 

While attending law school, he worked part time as an accountant for Kearney 
& Trecker Corp., Price Waterhouse, and Cosden Oil Co., all located in Mil- 
waukee. From 1934 to 1940, he engaged in a general law practice at West Allis. 
In 1939, he was State chairman of the Junior Bar Conference of the American 
Bar Association and the following year, was chairman of the Milwaukee County 
Junior Bar Association. 

Elected city attorney of West Allis in 1940 on a nonpartisan ticket, he was 
reelected for two terms (1944 and 1948) without opposition. In 1940, he was 
chairman of the West Allis Committee for Wendell Willkie, Republican candidate 
for President. In 1944, he served as associate appeal counsel for the local 
Selective Service board. 

First appointed a member of the Public Service Commission of Wisconsin by 
Gov. Oscar Rennebohm in 1949, he was elected chairman by his fellow members. 
Under a commission reorganization statute, he was appointed chairman by 
Gov. Walter Kohler in 1951. 

In his service with the National Association of Railroad and Utilities Com- 
missioners, Commissioner Doerfer, while chairman of the Wisconsin Public 
Service Commission, was chairman of its committee on regulatory procedure, a 
member of its special national defense committee and at present, is a member 
of the executive committee. 

At different times during his Wisconsin career, Commissioner Doerfer served 
as a member of the board of governors of the Wisconsin Bar Association, as 
secretary of the Milwaukee Executive Club, chancellor of the Milwaukee Bar- 
rister Club, chairman of the public utilities committee of the League of Wis- 
eonsin Municipalities, State chairman of the National Institute of Municipal 
Law Officers, a member of the psychiatry board of the Milwaukee Community 
Chest, and a member of the budget committee of the Madison United Givers 
Fund. 

Since joining the Federal Communications Commission, Commissioner Doerfer 
has been named chairman of the Committee on Pre-Hearing Procedures, one 
of the committees of the President’s Conference on Administrative Procedures. 
He was also named as 1 of the 4 Commissioners on the Federal Communications 
Commission’s Network Study Committee. 

Commissioner Doerfer married Ida M. Page, an English teacher, also a gradu- 
ate of the University of Wisconsin, in 1929. They have two children—John Page 
and Gordon Lee. The Doerfers now reside at 9424 Locust Hill Road, 
Bethesda, Md. 


BIOGRAPHICAL SKETCH OF COMMISSIONER RICHARD A. MACK, MEMBER, 
FEDERAL COMMUNICATIONS COMMISSION 


Appointed by the President and confirmed by the Senate, effective July 1, 1955. 

Birth date: October 2, 1909. 

Birthplace: Miami, Fla. 

Parents: Charles D. Mack and Allie Mae Simons Mack. Charles Mack moved 
to Miami in 1908 and has lived in south Florida since that time. Until 1945 he 
was active as a building contractor and real estate agent. In 1945, Mr. and Mrs. 
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Mack moved their residence to Fort Lauderdale, Fla., where Mr. Mack operates 
the Coral Sands Hotel. 


Religion: Episcopalian. 

Education: Attended the public schools of Miami, Dade County, Fla., and 
Northwestern Military and Naval Academy at Lake Geneva, Wis. Was gradu- 
ated from the University of Florida with a B. S. B. A. degree in 19382. While 
at the university he was a member of the Sigma Nu Social Fraternity, the 
Scabbard and Blade Military Fraternity, and the Blue Key Honorary Fraternity. 
Upon being graduated he was commissioned in the Organized Reserve Corps of 
the United States Army. 

Business experience: 

(a) From 1982 to 1935, insurance agent, Tampa, Fla. 
(6) From 1935 to 1940, credit manager with General Motors Acceptance 
Corp., Miami, Fla. 
(c) From 1940 to 1942, credit manager for the Hector Supply Co., Miami, 
Fla. 
(d@) From 1942 to 1946—see “Military Experience.” 
(e) From 1946 to 1947, general manager for Port Everglades Rock Co., 
Port Everglades, Fla. 

Military experience: Entered the Army of the United States in February of 
1942 as a second lieutenant of infantry and was released from active duty in 
June of 1946 at a lieutenant colonel. In January of 1947 was commissioned by 
the President as an officer in the Regular Army, but declined the appointment. 

Regulatory experience: Appointed by Gov. Millard Caldwell of Florida as 
member of the Florida Railroad and Public Utilities Commission in 1947 to fill 
an unexpired term. Elected to a 4-year term in a statewide election in 1948, and 
again in 1952, also served as chairman. Is a member of the National Association 
of Railroad and Public Utilities Commissioners. As such, served as a repre- 
sentative of the association as cooperating member of Interstate Commerce Com- 
mission and Federal Communications Commission panels. Was a member of the 
executive committee of NARUC and in 1955 was elected first vice president of this 
association. As a result of service on the Florida Railroad and Publie Utilities 
Commission since September of 1947 to date, employment has been continuous as 
a Commissioner in the administrative and regulatory field, in both elective and 
appointive positions, and in both State and Federal agencies. 

Political party affiliation: Member of the Democratic Party and so registered. 

Civie club membership: Was a member of Rotary International in Florida 
and the Florida State Chamber of Commerce. 

Marital status: In 1936 married Susan Margaret Stovall, daughter of Col. 
Wallace 8S. Stovall of Tampa, Fla. They have one child, Susan, age 10. 


The Cuatrman. I might also advise you, as I have the representa- 
tives of various agencies that have already been before the committee, 
that we intend to have these hearings printed, so that each member of 
this committee and the Members of Congress may have the benefit of 
this information in their offices for reference. 

Do I understand that it will be the intention of the Commission to 
submit legislation within a short time so that it can be considered ? 

Commissioner McConnaucuery. Yes, sir. 

The CHarrman. DoT understand that the Commission has its annual 
report ¢ 

Commissioner McConnavuenery. Yes, sir. 


[ believe that all the members of the committee have the copy of our 


annual report. 

The Cuarrman. Allright. Thatis very good. Thank you, sir. 

In view of the limitation of time this morning, I am going to ask the 
indulgence of the members of the committee, if you will permit me 
to suggest, that I will recognize each member for two questions. In 
this way we are hopeful that any particular question that might be on 
the mind of each member may be asked of the Commission or the 
staff here this morning. 

Mr. Williams? 
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Mr. WituraMs. I will pass. 

The Cuarrman. Mr. Williams passes. 

Mr. Wolverton ? 

Mr. Wotverton. I will also pass. 

The Cuarrman. Mr. Wolverton passes. 

Mr. Mack? 

Mr. Mack. Mr. Chairman, and Mr. Commissioner, I have some ques- 
tions and under this new policy 

The CuatrmMan. Excuse me. I do not want anyone to feel that you 
are going to be cut off from the opportunity of asking questions when 
we get around to them. I think that we will start back over again if 
we have time today: If we do not get through today we will have 
another session, Mr. Mack. 

Mr. Mack. Mr. Chairman, I am hoping I can word my question so 
that I can include several subjects. 

I am particularly interested in this program that I think you call 
“deintermixture,” and I would just like to have your comments on this 
program, because I have not fully understood what you are trying to 
accomplish, or else I have been misinformed. I am of the opinion that 
it is a very unsuccessful program, and I just wonder if you are at all 
of the opinion or think that there is any remote possibility of that 
program being successful. 

Commissioner McConnavuGney. Congressman, in 1952, the Com- 
mission in making their allocations of channels placed VHF and UHF 
in the same areas, what we might call intermixed. 

Mr. Mack. And those were frozen for a period of time ? 

Commissioner McConnavuauey. It was frozen from 1948 to 1952 
then they were released and the applications were considered for VHF 
and UHF in there. 

Mr. Mack. Excuse me. If I understand correctly in that period of 
time, the Commission had given thought to the allocation of channels, 
that is, in that 6 years. Is that correct? 

Commissioner McConnaucuey. That is correct. And that was 
done. 

Now, in order that I might explain something you may or may not 
know, the VHF throws out a signal which is further than the UHF, 
because of the propagation characteristics. 

There are only 12 V channels, which is not enough to afford a nation- 
wide competitive television system as is called for under the Communi- 
cations Act. 

So the 70 UHF channels must be utilized in our adjustment for tele- 
vision, at least as many as possible, in order to afford a nationwide 
competitive system and permit more communities to have more sta- 
tions, particularly the smaller communities in this country; that. is, 
same day they can have their own local television station. The VHF 
only permits a limited number, most of which are gone or out of the 
way. 

So we gave our report last June to the Senate Interstate and Foreign 
Commerce Committee and to you people, in which we decided a pro- 
gram, an interim program of deintermixture to looking toward even- 
tually a substantial portion of the United States going to the all-UHF 
band. 

We have taken some action since that time—going back—11 of the 
15 members of the Senate Interstate and Foreign Commerce Com- 
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mittee commended us for that action, realizing full well that we must 
utilize the UHF portion of the spectrum in order to get a broad com- 
petitive system in this country. 

We have subsequently taken some action looking toward a better 
competitive service by moving some of these which were unused or 
which were used in the VHF terr itory and moving some of these out 
into UHF, to make them more nearly competitive. 

It has so far been demonstrated that it is very difficult for the UHF 
and VHF to compete, because the people who buy time on television 
want coverage. “I represent Coca Cola. 1 am buying time. I will 
buy it from the owner of the V station rather than a U station in the 
same market, because I want coverage. That is the most important 
thing.” 

So that is a very natural thing. In buying it I do not care whether 
it is V, or U, but that is the practical result. 

With that in mind, wherever it is possible, we are trying to make, 
as best we can, VHF islands, so to speak. I will call them that. That 
is because we know there are sections of the United States where UHF 
operates very successfully—Indiana, my own home State, Youngstown, 
Ohio, and that area there. 

There are sections of this country where we have very successful 
UHF operations. 

Mr. Mack. You mean that is because of the terrain of the country ’ 

Commissioner McConnavenery. No; no. It is because of what I 

said before, where the V and the U are not sitting here together. The 

people who buy time—and that is what causes a station either to stay 
in business or not stay in business—the advertising—will buy from the 
V rather than the U. The terrain, sir, does have something to do 
with it. In some sections, where it is extremely rugged territory, such 
as some of the western parts of the United States, and UHF is not 
developed as yet where it is satisfactory and adequate service can be 
had, but in most areas of the country it is reasonably adequate service 
but not with such coverage as of this time. 

Therefore, in conjunction with our interim program on limited de- 
admixture in selected markets, we have asked for a research program 
which has been inaugurated for the members of the industry, and an 
organization has been formed which is known as TASSO, which is 
composed of practically all of the engineering groups who know any- 
thing about this business in the country, and they are going out on an 
engineering basis to make studies and field tests and see what can be 
done toward the development of the UHF spectrum, looking toward 
giving us a report. So, when the time becomes propitious that we 
can then look toward taking segments of the United States and putting 
them in the UHF band, because in our opinion—and this has never 
been told to me definitely—but we made a study with the Govern- 
ment of the VHF spectrum which is very limited, limited to 12 
channels, thinking maybe the Government, which has almost half of 
the space, had some VHF assignments which they could let the 
domestic have. 

The result of that report was that they did not have any they could 
do without, and I got the idea that maybe they were looking with 
longing eyes at the lower portion. 

The Cuatrman. Mr. McConnaughey, may I say that the question 
that was asked you, Mr. Chairman, was: Do you think it will work? 
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Commissioner McConnaveney. I do think it will work. 

The Cuatrman. All “ore 

Mr. Mack. I guess I did not make my question clear. 

Commissioner MoConnaveney. The Congressman asked for a 30- 
minute answer, and I was trying to accommodate him. 

Mr. Mack. It is obvious we will not have enough time to get into 
the problem today. I would like to get into it if I may, Mr. Chairman. 
I might reserve the right to ask for further examination after my 
colleagues have asked their questions. 

Commissioner McConnaveuey. I would appreciate it, sir, if you 
would. 

Mr. Mack. I notice in your statement, though, you say there are 
3,005 AM stations and 529 FM stations in the country, and you said 
that of the 631 commercial TV stations now authorized, 382 are VHF 
and 90 are UHF. That is about the same proportion, I think, as the 
proportion of the two types of transmitters or broadcasting systems, 
and I think it would make just as much sense to deintermix the FM 
radio as it would to deintermix the VHF television stations. Also I 
do not know what you mean by small communities. I presume that one 
of 100,000 would fall into that category. 

But, if you are following a system of moving your UHF into smaller 
communities, then you also must be following a program of moving 
VHF into the bigger cities. So you could be taking the VHF away 
from the medium-sized cities in the country and taking it into the 
big cities. And there would be a trend toward giving this to big 
business. I do not know of any principal areas in the country that 
you have deintermixed, such as ta Louis, Mo.; Chicago, Ill.; New 
York, Los Angeles, Philadelphia. I do not know of any city of that 
size that you have taken the VHF out and put in UHF. 

In my opinion, you would have to do that to make the program 
successful. 

I live in Illinois only 40 miles from Springfield. I cannot get the 
UHF Springfield station in my town. I do not think anyone can, 
outside of 14 miles outside of the city of Springfield. We all tune in 
to St. Louis, and Champaign, where we can get VHF stations. And 
that is what is going to happen. 

I cannot see how this program could be successful anywhere in the 
country—not only Spr ingfield, Ill. 

That is all, Mr. Chairman. 

Mr. Sprrncer. Will the gentleman yield? 

Mr. Mack. Yes, I will yield to the gentleman. 

Mr. Sprrncer. May I say to my colleague from Illinois, that we have 
some very good programs there at C hampaign. 

Mr. Mack. And I would like to say to my colleague that I wish we 
had a station at Springfield with programs going out of our area 
that are as good. 

The Cuarrman. Mr. O’Hara. 

Mr. O'Hara. I will pass. 

The Cuatrman. Mr. O'Hara passes. 

Mr. Moulder ? 

Mr. Movnper. Mr. Chairman, I intended to ask to yield my two 
questions to the gentleman from Indiana, but in view of the fact that 
you are going to go around again, I will pass. 
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The Cuarrman. Mr. Hale? 

Mr. Hate. I have no questions at this time. 

The Cuareman. Mr. Dollinger? 

Mr. Dotiincer. Mr. Commissioner, I have been interested in the 
subject of fraudulent radio advertising and I think that you are aware 
of the fact that I had introduced legislation in the last session of 
Congress and in this session on that subject. I did not push the legis- 
lation because I thought that the Commission was going to do some- 
thing about it. I re ad in the papers the other day that the Commission 
had done or was doing something about it. 

Can: tell this committee what has been done and what you con- 
template doing on this subject ? 

Commissioner McConnavucuey. The Federal Trade Commission, as 
you know, Congressman, has primary jurisdiction over that. 

Mr. DotitNcer. I know that. 

Commissioner McConnaucuey. In that field. And we have created 
a liaison with the Federal Trade Commission wherein we have asked 
them to report to us and we are reporting to the stations, and we feel 
that that haison and that method of operation will be very significant. 
As you know, sir, that has just recently been accomplished. 

Mr. Dotirncer. That is the reason I asked the question, because I 
saw that the press had some comments on it and I did not know how 
much had been taken care of. 

Commissioner McConnavucGuey. Sir, the Federal Trade Commission 
has had a budget to go into this for a period of time, and I feel that 
this liaison will be most effective. 

Mr. Dotiincer. You also have license figures which are very im- 
portant to us. 

Commissioner McConnavucuHey. That is correct, sir. 

Mr. Dotiincer. Thank you very much. That is all, Mr. Chairman. 

The Cuairnman. Mr. Beamer? 

Mr. Beamer. Mr. Chairman, I want to commend this Commission 
and the Chairman who has presented this excellent statement. You 
know that you are charged with a ann that affects more 
people than any other Commission. So I think you have a very im- 
portant mission to perform. 

For that reason, I would like to ask two questions, and since I have 
only two, I might say this: that I hope, Mr. Chairman, you will have 
this Commission back so that we may go into many questions that we 
have in our mind. 

The first of my questions: or in fact both of my questions pertain to 
policy y. 

Commissioner McConnavucuey. Sir? 

Mr. Beamer. Both of my questions pertain to policy of the Com- 
mission which I think many of us would like to have clarified, and I 
am going to use an illustration to ask the question. 

Yesterday, channel 13 was allocated and one of the Indianapolis 
newspapers carried the announcement of the allocation before any of 
us heard of it. In fact, it was on the streets of Indianapolis yesterday. 

I wonder : Do you have a policy of announcing in advance the actions 

taken, or on some of these matters, do they get the information out: be- 
fore the Commission action is taken ? 

Commissioner McConnavucney. No, sir. 
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Mr. Beamer. Can you explain that? 

Commissioner McConnaveuey. I cannot. 

Mr. Beamer. It is rather embarrassing, is it not? 

Commissioner McConnavcuey. I do not believe that a press release 
was out on this particular case. 

Mr. Beamer. I had not seen it, and ordinarily it comes to our offices. 

Commissioner McConnaueHey. Congressman, that goes to some- 
thing that I believe practically everybody in Government is interested 
in. How do leaks get out? And sometimes they are true and some- 
times they are false. 

I note that the President made a statement about that not too long 
ago, about being worried about how leaks get out of the White House 
and have ever since he has been there. That is something that I do not 
know. We have tried to prevent it. We have done everything in the 
world, and these rumors get out or these leaks get out. Sometimes 
they are right and sometimes they are wrong. We have done every- 
thing we can to prevent it. 

Mr. Beamer. You fee] that the report probably is based not so 
much on information but upon some correspondent’s assumption of 
what you are going to do? 

Commissioner McConnavcuey. I do not know where it came from. 
It is a leak from some direction. 

Mr. Beamer. That is one matter of policy. 

Commissioner McConnavucuey. On policy, I can answer that, sir. 
When we have a decision that is ready for release, we put it on the 
table for everybody to see. 

Mr. Beamer. Is that followed all of the way down, as to hearings, 
and what the Commission has done in reviewing any problem ? 

Commissioner McConnaucuey. Yes. That is right. I would say 
that that is correct. 

Mr. Bramer. The second question also has— 

Commissioner McConnavcuey. I would say that we even put out a 
release, sir, when we instruct our opinions or reviews written up. We 
have put out releases on that. In other words, we used to feel that 
mavbe it was better not to do that, because when you do that, then con- 
testing parties, Congressmen and people, start calling you, “Why do 
you do this?” and “Why do you do that?” 

So finally we just put our releases on the table and let everybody see 
them and everybody knows about them. There is no use in trying to 
hide anything. 

Mr. Beamer. Now, the second question—if I may I would like to 
proceed, Mr. Chairman. 

The second question has to do with policy. As you may recall, I 
introduced a bill in the last session, which was known as an antidis- 
crimination bill. In fact, I offered it as an amendment taken from 
the McFarland bill when it was before the committee. There is one 
provision that we deemed an antidiscrimination provision. By the 
way, we were told by the Commission at that time “You do not need 
that because we are not going to discriminate.” And the record is 
quite clear on that point. 

The fact of the matter is, and it seems to be the opinion of man 
people, that there has been discrimination. In connection with this, 
notice that there is a concentration of channels, in whatever way you 
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may have granted them. Now, I am just wondering. May I just refer 
to a specific instance again in asking this question 

Commissioner McConnaucuey. You understand, sir, that—— 

Mr. Beamer. I beg your pardon ? 

Commissioner McConnaucney. You understand that I cannot 
answer you anything on a case that is in adjudication. I cannot 
answer you. Iam not permitted under the law to say a word about it. 

Mr. Beamer. I am giving an illustration. This may help to clari- 
fy the problem as to the policy followed. 

Is there a policy that ownership of television, or radio, and com- 
munications of any type should be concentrated in any one area, and 
particularly should it be concentrated in an area out of the city ? 

I understand that the three television stations in Indianapolis are 
all owned by New York concerns; not a one of them is owned by an 
Indianapolis or Indiana resident. Is that a part of the concentration 
policy ¢ 

Commission McConnaueuey. The only reason I am hesitating is 
that you are approaching, practically, this case that is in adjudica- 
tion. 

But I will say this, that we have a policy of looking toward local 
ownership and we look at the financial qualifications; we look at the 
character; we look at the broadcasting experience and background, 
and concentration. 

If we find, we will say, in a community that was being considered 
that one of the applicants owned various newspaper holdings in that 
area, and owned radio stations throughout that area, we would take 
that into consideration: looking toward the concentration we do, of 
course, consider local ownership and local operations, the background 
of the individual, but what is local has become, in many cases, very 
difficult to ascertain. Sometimes people have local bac keround and 
they live in other portions of the United States most of the year. 

But in our policy, to answer you, Congressman, has not changed 
from the very Inception of the act, as far as I know, the Commission- 
er’s policy. ‘They take into consideration all of these factors and then 
they weigh them and each Commissioner balances them and then cast 
their votes as they feel the person would give the greatest public in- 
terest ; the greatest public service. 

Mr. Beamer. I think I have asked more than my two questions. 
The chairman has been very kind. I will just make a statement in- 
stead of asking a question. 

I know that we have three TV stations in Indianapolis, and they 
are all owned by New York capital. We love New York 

Mr. Dotitncer. I am glad of that. 

Mr. Beamer. Don’t misunderstand me. 

Mr. Doturnger. No. 

Mr. Beamer. We have very high respect for them. At the same 
time, there are qualified and competent people back in Indianapolis— 
not specifying any one individually. 

Is that going to happen with UHF stations in the communities? I 
am fearful of that policy. That is a trend that should be met. 

Commissioner McConnavucuey. I do not believe so, Congressman 
Beamer. And you have referred to your particular locality. I think 
you must couple that with the knowledge that those stations were or ig- 
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inally granted by the Commission and have been transferred to other 
interests since that time. 

Mr. Beamer. But is this not the fact 

Commissioner McConnavucury (continuing). The grants were 
made to the local people. 

Mr. Beamer. That is true, but is not that an important considera- 
tion for the Commission; the very fact that the transfer has been made, 
by purchase or otherwise ? 

Commissioner McConnavuGuey. No; that is not the policy. That 
is the law that the Congress has set up, that you can transfer a station ; 
you can sell a station. You can transfer it if the party will operate it 
in the public interest ; if there is not anything wrong with them. We 
have no alternative other than to grant that transfer, unless we find 
something wrong. The fact that they came from New York or Cali- 
fornia does not mean that we could stop that. 

Mr. Beamer. Mr. Chairman, I would like permission to make 
statement to the committee to illustrate what I am trying to bring out 
here. I shall do that later. 

Thank you very much. 

The Cuarrman. Mr. Rogers ? 

Mr. Rogers. Mr. Chairman, I have two very short questions. One 
I will direct to Commissioner Craven, and the other to the chairman. 

I would like to ask Commissioner Craven. in view of the fact that 
certain VHF channels were set aside for educational purposes and 
some are presently allocated to schools or educational institutions, do 
you favor or oppose the retention of those channels by those eduea 
tional institutions ? 

Commissioner Craven. I am in favor of the Commission taking a 

cooperative attitude with the educators and nothing that I have pro- 
posed would interfere, in my opinion, with the use of television by 
educational] institutions. 

Mr. Rogers. Thank you very much, Mr. Commissioner. 

Now, Mr. McConnaughey, would you tell me or give me some state- 
ment as to when you might have some decision on the pay or subscrip- 
tion television matter that has been pending before the Commission 
for so long and been the subject of hearings for such a long time? 

Commissioner McConnaueury. On subscription television, we 
appeared before the committees of Congress last year and said that 
we have two big problems: one is allocation of VHF and UHF, 
referring to getting service to the people of the country. And we have 
this subscription question. 

Now, which, gentlemen, do you wish us to take first? They said, 
without exception, the alloc ation. 

The allocation we have just completed, within the last 3 weeks. 
and a new analysis has been given us by our staff. On the subscrip- 
tion television, comments and pleadings, of which there were some 
20,000—and I can assure you that that was an assignment—that has 
just come within the last 2 or 8 weeks; we have had 2 meetings on 
it already. We intend to pursue the matter and come to a conclusion 
just as rapidly as we caaaithy ‘an, but I can assure you, sir, that that 
is no easy problem. 

The CuarrmMan. Will the gentleman yield? 

Mr. Rogers. Yes, I will yield to the gentleman. 
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The Cuairman. I would like to ask a question and I might as well 
get mine in here, if the gentleman will permit. 

Mr. Rogers. That is fine. 

The Cuatrman. Mr. McConnaughey, is it not a fact that the ques- 
tion of deintermixture and the question of subscription television and 
similar far-reaching important questions are questions of policy ? 

Commissioner McConnavueury. Yes, sir; I feel that they are. 

The Cuarrman. This will be my second question. Is it the duty 
under the law for the Commission to make and determine the policy, 
or is that the Congress’ responsibility ? 

Commissioner McConnavucuey. Well, now, where you refer to 
deintermixture, I feel that that is definitely our responsibility. 

With reference to subscription television, Mr. Chairman, I am not 
ready to report yet on all of the facets of that. Lam serious about that, 
and I do not believe that any member of this Commission is. We may 
have to come to you, Mr. Chairman, on some of the questions of policy 
here—whether it is free or whether it is paid; to what extent it may 
be; whether it is common carrier; whether it is practical; whether it 
must be regulated—I think you understand, sir, what I am talking 
about. We are just in the process of discussing those matters, and that 
I hope to be able to report to you on before too mi uny months. 

The Cuairman. I hope that you will not take this in the sense of 
criticism, but as a matter of fact, there have been a good many who 
feel that heretofore the Commission, on certain matters that should 
be administr ative matters and are administrative matters, where they 
have become a pretty “hot potato” throughout the country, have been 
passing it back to Congress and saying , “This is ¢ v policy matter »” but 
on other broad policy matters or broad ‘authority of powers, you make 
your own determinations without even consulting the Congress about 
them. 

I have had that brought to me, not one time, but many, many times, 
by many people. 

Commissioner McConnavuauey. I would appreciate it if that ever 
happens that you would advise me, because I do not want to be a party 
to trying to take any power that we do not have, I can assure you. 
I do not want anything to do with it. 

The CHarrMan. Mr. Rogers. 

Mr. Rogers. I think that is all the questions I have. 

Mr. Springer. Mr. Chairman. 

The Cuarrman. Mr. Springer. 

Mr. Sprincer. Mr. Chairman, I have no questions at this time but 
I want to say that I do have some questions that deal with three 
matters of policy that I want to ask the chairman and other members 
of the Commission about at a later time. 

The CHarrMan. Very well. 

Mr. Macdonald ? 

Mr. Macponavp. Mr. Chairman, as I interpret your figures here of 
stations operating, you have 90 in the UHF portion of the TV spec- 
trum. Isthat an increase or a decrease ? 

Commissioner McConnavueuey. It is exactly the same as it was a 
year ago, Congressman. It was 90 a year ago and it is 90 now. As I 

ecall, it was 91 a year ago and 90 now. I think they have lost 2 and 
gained 1. 
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Mr. Macponavp. We had a channel 36 in Boston that had to go out 
of business, and at that time I had quite some discussion with them. 
They brought their problem to you and they had complained that 
the lack of an opportunity to get business due to the monopoly of 
the big networks was forcing them out of business. I was wondering 
if you had any particular opinion about that or whether you looked 
into that, and if you did look into it, what you came up with. 

Commissioner McConnaveney. Yes,sir. You folks gave us money 
specifically for that very purpose to make a network study, which we 
are making and which I reported here will be completed by the 30th 
of June and you will have a report on that, sir. 

Mr. Macponatp. Thank you. 

The CHarrman. Mr. Chairman, the bells have rung for a quorum 
call. I understand that the first matter of business is the taking up 
of the President’s Middle East resolution. We are therefore going to 
have to recess this meeting. 

Wednesday is your regular meeting day ? 

Commissioner McConnavucuey. Yes, sir. Tuesday of next week 
would be a good day. We are going to go to the Senate on Thursday. 
But nevertheless, if Tuesday suits you, we can change our agenda to 
suit you. 

The Cuarrman. Of course, we do not want you to defer an important 
meeting that you may have with a lot of people coming in to town 
if they are coming in for that occasion. 

We do have another meeting scheduled for Tuesday. However, it 
may be that we can rearrange that. In view of that, I am going to 
announce now, even though it might turn out to be tentative—but we 
will let you know later in the day—that we will recess this meeting 
until Tuesday of next week, at 10 o’clock, at which time members of 
this committee will have an opportunity to fully explore some of the 
broad questions. 

Therefore, the committee will stand adjourned. 

(Whereupon, at 11:10 a. m., the committee adjourned.) 
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TUESDAY, MARCH 12, 1957 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 
The committee met at 10 a. m., pursuant to adjournment, in room 
1334, New House Office Building, Hon. Peter F. Mack, Jr., presiding. 
Mr. Mack. The committee will be in order. This morning we will 
continue our hearings which were interrupted last week. I would 
like to state that several members of the committee have been required 


to attend other meetings and will not be able to be here for all of the 
testimony. 


STATEMENTS OF GEORGE C. McCONNAUGHEY, CHAIRMAN OF THE 
FEDERAL COMMUNICATIONS COMMISSION; TUNIS A. M. CRAVEN, 
COMMISSIONER; AND WARREN E. BAKER, GENERAL COUNSEL, 
FEDERAL COMMUNICATIONS COMMISSION 


Mr. Mack. Mr. O’Hara, do you have any questions? 

Mr. O’Hara. No questions at this time. 

Mr. Mack. Mr. Bush. 

Mr. Busu. I think you had gotten down to me when we adjourned 
the other day and that this meeting is to be a continuation today. 

I have a question that I would like to ask the Chairman. I think is 
of great interest to the committee. 

1 would like to know what progress has been made by the Commis- 
sion relative to the satellite stations. 

As you know, a very substantial amount of our population does not 
receive television, and especially in the mountainous areas. If they 
had this satellite station permit granted to them, they could get these 
programs. I have one in my district and I know how it works, Mr. 
Chairman. I have had it up with the Commission several times and 
I would just like to know what progress has been made relative to 
these satellite stations. Can you give me any information on that? 

Commissioner McConnauaney. Congressman Bush, we find that 
after a rulemaking procedure we have been authorizing the transla- 
tors. A translator is a TV station which intercepts the signals of 
another TV station, amplifies them and retransmits them on a channel 
different from that on which they were intercepted. 

In other words, it would be from V to U. We have 13 of those on 
the air, retransmitting programs at the upper end of the UHF band. 

Mr. Busn. May I interrupt there, Mr. McConnaughey ? 

Commissioner McConnavenry. Yes. 

Mr. Busu. Where are they located ? 
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Commissioner McConnavuauey. Practically all of them are in the 
northwestern part of the United States. 

Mr. Busn. That is my understanding. 

Commissioner McConnavucuey. That is where the great bulk of 
them are and we are finding that they are working out very success- 
fully. We have 51 applications for translator stations which we are 
processing. There are 18 translator stations for which construction 
permits have been issued but which stations are not yet operating; and 
an additional 15 translator stations are in fact on the air. This makes 
a total of 79 translators. 

Those stations that are on the air, we find are working very satisfac- 
torily in the mountainous areas of the United States w here the people 
cannot get television. We feel pretty good about the way these 
translators are working. 

Mr. Busu. I am certainly glad to get that on the record because my 
district happens to have a lot of mountains and a lot of communities 
that just cannot get television. If they had these satellite stations, had 
these permits, they certainly could get the programs. As you know, 
some time ago the Sylvania people put one in at Emporium, Pa., as a 
testing station and the result was that the people in the whole valley 
were getting television or could get television. Then it was taken 
away from them later, and was later restored, because of the need they 
have for it. 

Now, you do know that they are working and I know that they are 
working, because I have been to the station myself. I have been 
through the valley. I have watched the operation and if we could get 
these satellite stations in these mountain areas, it certainly would be 
very beneficial to helping our people to get television. 

Commissioner Mc Con NAUGHEY. We are certainly urging it and the 
applications are coming in very rapidly and we are progressing them 
as fast as we possibly can. 

It is generally done by proper subscription, as you know, and is not 
very costly ; now as you say it does give excellent service. 

Mr. Busu. As I understand these satellite stations they can be con- 
structed for approximately $15,000 to $20,000. 

Commissioner McConnavucney. Less than that, sir. The trans- 
lators can be done for less than that. The other runs about that. 

Mr. Busu. That is complete? 

Commissioner McConnavueuey. That is right. 

Mr. Busu. That is all, Mr. Chairman. 

Mr. Mack. Mr. Roberts, do you have any questions ? 

Mr. Ropserts. I have just one question, Mr. Chairman, with refer- 
ence to certain stations which you have where they have permission 
to operate in the daytime, and have made applications for permits to 
operate at night. Is any action contemplated by the Commission on 
these applications at any time soon? 

Commissioner McConnavucney. That is mixed up with the clear 
channel, and that is a proposal to permit operation until 7 o’clock in 
the evening. 

Mr. Rorerrs. Yes. 

Commissioner McConnavcney. The petition was filed in its present 
form in the latter part of 1955 and since it is mixed up with the clear 
channel, the Commission is going to take those matters up in the very 
near future. 
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Mr. Roserts. I believe that is all I have, Mr. Chairman. 

Mr. Mack. I did not ...derstand. Did you say that you are taking 
the matter up in the very near future ? 

Commissioner McConnaucuey. Yes, sir. 

Mr. Mack. Then no determination has been made? 

Commissioner McConnaucuey. Thatiscorrect. That is correct. 

Mr. Mack. Mr. Younger, do you have any questions ¢ 

Mr. Youncer. Yes, Mr. Chairman. 

Mr. Commissioner, how current is the Commission on its applica- 
tions ? 

Commissioner McConnavueuey. We have a backlog on our staff and 
especially the radio services, which is the large bulk of our operations. 
We hear about the television which is the glamour part of it, the 
glamour part of the business, but our backlog is running about 10 
weeks. 

Under the Communications Act, section 2 (e), I believe it is, there 
is a permissible backlog indicated of 12 weeks. 

Now, that does not mean that we are always that far behind or have 
a 10-week backlog. There will be periods in the year, periods during 
the year which will be slack, and we will be within 3 or 4 weeks of it, 
and other periods when we will go up to possibly 12 weeks. But, we 
are trying to keep not more than a 10-week backlog on applications. 

Mr. Youncer. A question regarding the daylight stations operating 
after sundown. Those applications Lave been there longer than 10 
weeks / 

Commissioner McConnauGuey. Those cannot be granted until the 
rules are changed, and it is the rule making that we are taking up in 
the very near future. 

Mr. Youncer. How many other applications do you have that 
depend upon rule making ¢ 

Commissioner McConnauauey. Let’s see. The clear channel and 
the daytime. I believe that is about all, Mr. Younger. 

Mr. Youncer. Then, all of the applications that do not come under 
one of those categories is within the 10 weeks? 

Commissioner McConnavueney. Pretty much so. 

Mr. Youncer. What do you mean by ‘pretty much so”? Is it or 
is it not? 

Commissioner McConnaveney. Well, not broadcasting. I mean, 
where you get broadcasting applications, where people put. in protests, 
then you have under the congressional act, section 309 (¢) a very sub- 
stantial delay on the subject. 

Mr. Younger. Hearings? 

Commissioner McConnauGuey. Oh, yes. And those hearings, as 
you know, Congressman, are pretty extensive. Some of them are 
thousands of pages of records, and so when we speak of a backlog, I 
cannot call those backlogs, because we have processed all but about 7 
or 8 of these large applications, and I hope by the end of June to be 
pretty much current on backlogs in the broadcasting field. 

Mr. Youncer. Including those on which hearings have to be held 
and protests have been filed ? 

Commissioner McConnavuauey. Well, not altogether, because I am 
speaking now of the large television grants. That is about what is 
left in that field. 
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IT have a list of them here, if you want them. 

Mr. Youncer. No; I do not care about a list. I do not have any 
particular one in mind. 

I know a couple of years ago you were way behind on practically 
all types of applications, and I was wondering what progress had 
been made to clean up that backlog. 

Commissioner McConnaucuey. I feel, sir, that these folks of our 
Commission have done a great job in disposing of those backlogs, 
because they are very complicated and they are very long. There have 
been over 300,000 pages of hearings, and 50 of these cases have been 
processed in the last 2 years, and I feel pretty good about the way 
we are coming toward an end of the road. 

Mr. Younger. That brings up another question on which I want to 
get some information. How much of an increase did the Commission 
ask in the budget this year ? 

Commissioner McConnavueuHey. $1,122,000 of which $455,000 is 
because of the new retirement law. 

In other words, in order to meet the increased demands in appli- 
cations, we are hoping to go from 1,120 staff members to 1,189 in the 
year 1958, and we feel that we can keep really current and not have 
the backlog go up on us with that increase, if it is given to us. 

Mr. Youncer. That is an increase of what, in percentages? 

Commissioner McConnaucuey. It is from $7 million. 

Mr. Youncer. Roughly about one-eighth, is it? 

Commissioner McConnaveuey. No; it is about 12 percent. It is 
about 2 12 percent increase, Congressman. The $455.000 for retire- 
ment is about, a little less than 10 percent—if you eliminate that in 
dollars, I am speaking about now. 

Mr. Youncer. The next question that I would like to submit for 
some information is what progress has been made in establishing ¢ 
set of fees for your services ? 

Commissioner McConnavueney. We do not charge fees for our 
services. We would have to have a law, as you well know, before 
we could do that. 

Mr. Youncer. You mean that you are now prohibited from charg- 
ing for any of the service ? 

Commissioner McConnavcuey. We have no authority. We must 
be given concrete authority by the Congress. 

Mr. Youncer. You are quite sure; your attorneys are quite sure 
on that, are they ? 

Commissioner McConnavucuey. Well, the General Counsel is here. 

Mr. Baker. We have no authority to charge fees. It is our assumn- 
tion that the agencies are not authorized to charge fees unless there 
is some specific enactment giving them authority to do so. The ques- 
tion came up with respect to charging fees in connection with the 
resolution which was passed several years ago which permitted the 
Budget Bureau to require agencies to charge fees. 

The Budget Bureau has never gone through with that require- 
ment specifically. They originally asked us to prepare a proposed 
schedule. We did so in response to the Budget Bureau; but in 
response to a request from the Senate, we deferred that until further 
clarification. The Budget Bureau at the present time is studying 
the quesion of whether or not they wished to make a recommenda- 
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tion with regard to fees. But, we do not have specific authority to 
charge fees for the work we do in processing applications. 

Mr. Younger. Mr. Chairman, do you feel that these long drawn out 
hearings that you have mentioned, hundreds of pages of hearings, 
should be charged to the taxpayers? 

Commissioner McConnaucuey. I feel that the grants that we make 
are in the public interest and I have never felt that there should be 
a charge placed upon the parties who are making applications in 
the public interest. 

Mr. Younecer. Well then, you would oppose a schedule of fees then, 
is that true? 

Commissioner McConnaucuey. I would want to study it pretty 
carefully and I would only be 1 of the 7 commissioners which would 
make the decision; but I think our Commission has pretty uniformally 
been of the opinion that fees should not be charged. I have not been 
here too long and it may be that Commissioner Hyde, who has been 
a member of the Commission for a good many years could answer 
that better than I. 

Mr. Youncer. Let me ask you this question: You bring up the 
point of public interest. Do you think it is any more in the public 
interest to hold these hearings and determine the granting, after a 
decision, of a license, than it is to examine a bank? 

Commissioner McConnaucHey. Well, I do not know whether it is 
any more in the public interest or not. I cannot compare them, be- 
cause I do not know much about the examination of banks. 

Mr. Youncer. You know what the examinations are for. It is in 
the public interest. 

Commissioner McConnaveuey. I certainly agree with that. 

Mr. Youncer. All right. Then, they all have to pay. The savings 
banks and the savings and loan associations have to pay; insurance 
companies have to pay. 

Is there any reason why the public interest should not be paid for by 
these large stations that have such a large income, by charging them 
fees? Is there any reason why the taxpayers ought to be supporting 
any of these large stations? 

Commissioner McConnaveney. I do not think that way, but I just 
have my own opinion about charging fees for any work or for anyone 
applying for a license as in the public interest, convenience and neces- 
sity, whether it be the Interstate Commerce Commission, or the Power 
Commission or the Communications Commission, or what it is. That 
is just my personal opinion. 

Mr. Youncer. You realize with these constant increases in budgets 
of these various independent agencies, something has to be done. The 
taxpayer is not going to continually pay this higher and higher tax for 
furthering some private interprise. 

Commissioner McConnaveney. I think it poses a real problem to 
the Congress. I really do. 

Mr. Youncer. Wait a minute. You are trying to put the monkey 
on the backs of Congress all of the time. I am trying to find out what 
your Commission believes and what you believe to be the correct theory. 
You are supposed to make recommendations to Congress for legis- 
lation. 
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Commissioner McConnaucHey. We make recommendations to 
Congress. 

Mr. Youneer. Yes. Now, do you believe that you ought to make a 
recommendation to Congress for a schedule of fees, or that the Bureau 
of the Budget should have a recommendation made to them that a 
schedule of fees should be adopted? I think that is an important 
question. 

Commissioner McConnavucuey. I-agree with you. 

Mr. Younecer. I beg your pardon. 

Commissioner McConnaucGuey. I say I agree with you. 

Mr. Youncer. Then, why has it not been done? 

Commissioner McConnaveuey. I think the Bureau of the Budget 
has asked for our recommendations, and I think we are in the position 
of preparing and sending to them our recommendations. 

Mr. Youneer. I think, Mr. Chairman, this is really one of the most 
important questions we have in the Federal Government today, and 
I have raised this question with every one of the independent agencies 
which have come before us, including the CAB, and all of them. Some 
of them are already establishing fees and trying to put their houses in 
order, and trying to put some of this burden onto the independent and 
the private enterprise institutions that cause the trouble, which origi- 
nate all these protests, and cause all of the expense, and unless we can 
make some progress on that, there is absolutely no hope for the tax- 
payer. The recommendation must come from the bureaus, the 
agencies, and from the Congress itself in their budget. 

I think that we will simply have to tighten our belts, because other- 
wise we are just not going to solve this question of cost to the Federal 
Government. I would like to see you and your Commission and all 
the other commissions take some leadership in this matter and actually 
come forth and establish a set of fees, because I see no difference in the 
public interest between the banks which are not supported by the tax- 
payers at all—they pay for all of their own examinations. 

If they apply for a branch and a hearing is held, or the savings and 
loan association applies for a branch a hearing is held, or the Federal 
Home Loan Bank Board, or the Federal Reserve Board, all of those 
agencies—they live on the fees paid by the companies which they 
supervise. 

I see no reason why we should single out one segment of our economy 
and say to them “You can support your supervising agencies,” and to 
the other bodies, such as the Interstate Commerce Commission and 
your organization, we say that you do not have to do the same. 

That is all, Mr. Chairman. Thank you. 

Commissioner McConnavucuey. Thank you. 

Mr. Mack. Mr. Avery. 

Mr. Avery. Mr. Chairman, after a license has been applied for, and 
we will assume that it is granted without too much delay, is the Com- 
mission any further concerned with the operation of that license? 

Supposing for example, supposing I should apply for the license, 
and it could be allocated to me. Is the Commission concerned in any 
way with the way that I use that license? Can I sell that time to any- 
body I want to? Or, is there any restraint upon me as a license 
operator? 
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Commissioner McConnaueuey. Of course, the congressional act 


provides that you cannot use your facilities to broadcast obscene 
material. 


Mr. Avery. I understand that. 

Commissioner McConnavucuey. And things of that kind. 

Mr. Avery. I understand that. 

Commissioner McConnavueuey. Other than that, the Commission 
looks at your license when it comes up for renewal and looks at what 
your operations have been, and before they renew your license, they 
must find it is in the public interest to grant you a renewal. 

Mr. Avery. Well the situation I was trying to develop, Mr. Chair- 
man, was this: I was told about a year ago by an independent pro- 
ducer of a television show in New York, that he was the only inde- 
pendent producer, as such, that there was staging a program in New 
York; all of the rest of the programs—the producing companies, were 
owned by the major networks. 

Now, is that within the jurisdiction of the Commission to examine 
that and find out if that is in the public interest ? 

Commissioner McConnaucuey. Sir, that is not under our juris- 
diction at the present time. That gets into programing, and there is 
a network study going on now which you folks authorized us to make 
and which we expect to complete on the 30th of June, and in which 
that problem, along with many, many other problems, are going to 
be passed on to us and we are going in turn to analyze that study and 
then if necessary make recommendations to the Congress. 

Mr. Avery. In other words, Mr. Chairman, if I understand you 
rightly, it would take additional legislation to establish jurisdiction 
for the Commission within that field. 

Commissioner McConnavcney. That is correct; because you folks 
told us—you have made this a free enterprise system—and you have 
specifically told us that we should have nothing to do with programing. 

Mr. Avery. Well, it would logically fall within the purview of 
your Commission, if such action were deemed in the public interest 
by Congress, would it not? 

Commissioner McConnaveuEy. I would think so. 

Mr. Avery. More naturally—maybe I had better phrase my question 
that way. 

Commissioner McConnaucHey. I would think so. You might put 
it in the Trade Commission, but I would offhand at first blush think 
it would probably belong with the Communications Commission. 

I think with reference to programing, you folks apparently consider 
that when you passed the act pretty carefully, and felt that this should 
be a free enterprise and not subject to regulation of programing, like 
they have in foreign countries. And, I have been to foreign countries 
and seen the programs, where the Government does have charge of the 
programing and it not comparable to our free enterprise system, with 
all of its weaknesses. 

Mr. Younger. Will the gentleman yield for one question ? 

Mr. Avery. Certainly. 

Mr. Youncer. Would that possibly come under the antitrust laws 
as a monopoly ? 

Commissioner McConnaueuey. No, sir. 

Mr. Avery. Just one further question for the sake of comparison. 
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Now, radio stations follow essentially that same pattern where it 
has been developing during the last 30 years or thereabouts. 
Has there ever been any action taken by the Commission or by the 
e 


Congress as far as radiobroadcasting or television broadcasting is con- 
cerned of programs? 


Commissioner McConnavueuey. No, sir. 


Mr. Avery. So, there would be no precedent then for any such con- 
trol over television ? 


Commissioner McConnaveHey. No, sir. 

Mr. Avery. Thank you, Mr. Chairman. 

Mr. Mack. Mr. Neal. 

Mr. Neat. Mr. Chairman, I am about as wise on this subject of 
broadcasting as anybody you would see. 

I heard you make the statement a little while ago that you were hav- 


ing certain studies made relative to rules of allocation. Allocations, 
that is the idea ? 


Commissioner McConnavucuey. Yes, sir. 

Mr. Neau. And that you expect to have them completed by June 
sometime this year ? 

Commissioner McConnavucuey. No; that isthe network study. 

Mr. Avery. The network study ? 

Commissioner McConnauGHeEy. Yes, sir. 

Mr. Neat. Is that what is known as the Craven plan ? 

Commissioner McConnaveuey. No, sir. 

Mr. Neat. Just what do we understand by the Craven plan? 

Commissioner McConnaucuey. Commissioner Craven is here and 
he can advise as to that. 

Commissioner Craven. Of course, I do not call it the Craven plan. 
It is merely some suggestions that I gave to the Commission which 
have not yet been considered by the Commission as a whole; has not 
been formulated in detail; but it involves steps in addition to what the 
Commission has already done to restore television broadcasting to a 
free competitive enterprise. 

Mr. Neau. Yousay restore it. Is itnot now completely free? 

Commissioner Craven. No; unfortunately there is a dearth of 
usable frequencies, due to the fact that UHF has not yet been de- 
veloped to the point where it is acceptable to the general public. 

Mr, Nea. Then there are no restrictions against those stations? 

Commissioner Craven. No. We are trying to encourage the de- 
velopment of the UHF portion of the radio spectrum and give them 
more chance to go around and have more competition. 

Mr. Neat. Well, I had a communication from home relative to a 
study that had been in progress for a couple of years by approximate- 
ly 200 of the chief outstanding stations, radio and television stations, 
throughout the country. 

Now, they are inclined to, as I understand, work out some recom- 
mendations to your Commission along the line of the practical solu- 
tion of some of your problems. 

May I ask if you would explain that situation to us? 

Commissioner McConnavucuey. It is an organization which has 
been established, which is called the TASO, which the Commission 
requested that it be established which is making the study. It is com- 
posed of many of the leading engineers of the country, which are mak- 
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ing studies concerning service, equipment, transmitting equipment, 
and they are making field studies, studying broadcasting data and the 
are analyzing those for the Commission, in order to help us wit 
reference to this entire allocation problem. 

It is composed of practically all of the leading people in the business 
in the United States. 

Mr. Neat. You look upon that organization then as being able to 
contribute something rather constructive to your organization ? 

Commissioner McConnavcuey. I certainly do, Congressman. 

Mr. Neat. Insofar as any immediate changes in your regulations 
prior. to the report of this special committee, do you anticipate any 
particular changes in your present method of allocation ? 

Commissioner McConnavcney. W e, as we reported to the Congress 
last year, are making, and have made, some as well as propose to make 
some interim changes, and we, of course, will look with great favor 
upon this report which will be of assistance to us. 

Mr. Neat. You do not feel any changes you anticipate now would 
in any way be impossible of solution, or fit in with your future plans. 

Commissioner McConnavcuey. No, sir; I do not. 

Mr. Neat. Then you look upon this committee as something that 
will be of value to you ? 

Commissioner McConnavcuey. I certainly believe it will; I hope it 
will. 

Mr. Neav. Thank you, sir. 

Commissioner Craven. I would like to add one word with respect 
to the question with respect to the Commission’s latest request. 

Nothing that I have suggested to the Commission at this time con- 
templates a change in the allocations. I believe in waiting for the de- 
velopment of the so-called TASO group report prior to changing any- 
thing. And, I have made certain other suggestions which I think 
would help the situation with respect to competition. 

Mr. Neat. Thank you, sir. 

Mr. Mack. Do you have any further questions? 

Mr. Neat. No; | have no further questions. 

Mr. Mack. Mr. O’Hara. 

Mr. O'Hara. Mr. Chairman, as I recall, you were here in om 
1955, and you stated in substance that it was your opinion that we 
should have at least three strong network systems; that the Commis- 
sion was going to make a study of this network problem. I would like 
to ask you whether or not you have completed the study and what 
your recommendations are, or your observations may be. 

Commissioner McConnavueney. The study will be completed June 
30 of this year. Your question is with reference to the three strong 
networks. 

Mr. O’Hara. Yes, sir. 

Commissioner McConnavueney. I think that we have three strong 
networks in this country today. 

Mr. O’Hara. Do you find that they exercise considerable control 
over member stations by their programs: by the advertising which 
goes out over the networks ? 

Commissioner McConnavertry. Congressman O’Hara, that is one 
of the things, one of the many things, that you asked us—I say “you,” 

I am speaking of Congress. 
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Mr. O'Hara. Yes. 

Commissioner Craven. Asked us to go into, and which we have re- 
tained, we feel, a very fine and knowledgeable staff headed by Dean 
Barrell, dean of the law school, of the University of Cincinnati, whose 
report will be completed this coming June, and we will report, to you 
people at that time. 

There may be a lot of suggestions and a lot of corrections to be made, 
but until that report is complete, I can make no statement because we 
have nothing to report on until it is completed. 

Mr. O'Hara. Well, are you also going to report the extent of com- 
petition between these three large networks; whether that is fair and 

equitable, and will there be comment and observations or recommenda- 
tions with reference to that? 

Commissioner McConnavcuey. That will be embodied in the re- 
port ; yes, sir. 

Mr. O’Hara. But you do not care to make any comment on that mat- 
ter at this time? 

Commissioner McConnavuauey. I could not until the report is com- 
pleted, because I have not received the information. 

Mr. O’Hara. Let me ask you one other question. From time to time 
we have legislation offered to absolve the radio and television stations 
from charges of libel or slander. What is your own personnel view 
on that? 

Commissioner McConnavucuey. We have supported it. 

Mr. O’Hara. Do you think they ought to be absolved even though 
they are the ones that are instrumental in m: iking that broadcast ‘of 
that libelous matter ? 

Commissioner McConnaucuey. Only in respect to candidates. 

Mr. O’Hara. I beg your pardon? 

Commissioner McConnavcuey. Only with respect to candidates. 

Mr. O’Hara. Only in respect to candidates? 

Commissioner McConnaveuey. Yes, sir . 

Mr. O’Hxra. I just want to say as one individual Member of Con- 
gress, I heartily disagree with that. 

Commissioner McConnaveney. You cannot censor the remarks of 
candidates. That isthe trouble. You cannot censor them. You prob- 
ably know something of that. 

Mr. O’Hara. I realize that if it is a matter of controversy and I 
understand that there is a case pending which will sooner or later de- 
cide it and there will be some law on it. 

That is all, Mr. Chairman. 

Mr. Mack. Mr. Beamer. 

Mr. Beamer. Mr. Chairman, I do want to compliment the work 
that has been done by your Commission. 

Unfortunately, as you recall last week when you were here, we 
were called to the floor, and consequently our questions were limited, 
and I shall try to limit mine this morning. I have 1 or 2 that I 
would like to follow through with and in connection with your sug- 
gestions this morning and continuing last week’s questions. 

May I ask—and this is public information—how often do the seven 
members vote unanimously on the various decisions ? 

How often do you have a split decision such as 4 to 3? 

Commissioner McConnavauey. Well, I cannot tell you how often. 
I can say that because of the character of the hearings and the cases, 
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it is a very rare thing that the Commission votes unanimously ; a very 
rare thing. 

Mr. Beamer. In other words, what you intend to indicate is that 
most of the issues are controversial ? 

Commissioner McConnaucuey. They certainly are. 

Mr. Beamer. Too much so for you to take a firm stand on anything 
that is involved ? 

Commissioner McConnaucuey. It is very difficult. 

Mr. Beamer. Now, may I ask, why do you think that condition 
exists? Is it because of weakness in existing law or because of some 
failure of your Commission to establish some specific policy ? 

Commissioner McConnaucuey. Because it is a judgment factor, 
basically, and it is not circumscribed by any fine definitive measuring 
stick, such as—well, let us say, the Power Commission or the Inter- 
state Commerce Commission has. They have a rate case. And, the 
figures are there as to what they are earning and what they need 
to attract capital. So, you have something definitive. 

I have served on a public regulatory commission. I was chairman 
of the Public Utilities Commission of Ohio. And it is not such a 
difficult thing because there is not the judgment factor there that is 
involved in deciding who should have a license. 

Mr. Bramer. Would it be possible to make it easier for you to have 
this definitive factor to which you refer if you had some kind of 
specific policy established ? 

I am referring again to 2 or 3 factors that I mentioned last week. 
One was the type of ownership, which was indicated, and the anti- 
discrimination feature. 

If some particular policy were firmly established by the Com- 
mission, then would it not be rather easy to say: This is the regula- 
tion, this is the law, it is going to hurt somebody. It is going to help 
somebody. But, this is the way we are doing it. 

Commissioner McConnavucuey. Well, I feel in this type of opera- 
tion of licensing in the public interest, the factors have to be taken 
into consideration and you have to weigh all of them in each case 
and then they differ in each case, and I do not see how you could 
set down and be specific and say you shall do it this way or you shall 
do it that way. 

I think the public would suffer if you did. 

Mr. Beamer. I am really asking for information. Now, before I 
leave that subject—do you recall, T only saw this in the newspapers— 
saw an account of the station, channel 13 of Indianapolis. That was on 
a 4-and-3 vote, as I under stand. 

Commissioner McConnavuenery. I understand that that is a 
matter—— 

Mr. Beamer. I thought that it had been decided. 

Commissioner McConnavcuey. I cannot talk about it. 

Mr. Beamer. I thought it had been completely decided and an- 
nounced. That is reason that I asked the question. I thought it had 
been completely reported. 

Commissioner McConnavueuey. I am trying to recall—I could be 
wrong about this. I think it was a 4, 1, 1; 1, not voting. 

Mr. Bramer. But the reports apparently indicated that it had been 
passed and final action had been taken ? 
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Commissioner McConnavueuey. Sir, I can tell you what the vote 
was. I can discuss it to that extent. I believe that is correct. The 
General Counsel will stop me if I am in error. 

I think what I said was correct. 

Mr. Beamer. All right. Last week in answer to one of my ques- 
tions you stated that the Commission could not discriminate against 
out-of-State purchasers of TV stations. 

Now, do you recall, or do you mean to say that under the Communi- 
cations Act you do not have the power to inquire into whether a trans- 
fer is in the public interest, if the purchaser owns other TV properties 
in the United States ? 

Commissioner McConnavenuey. Oh, no; I did not mean to say that. 

Mr. Beamer. Sir? 

Commissioner McConnaucuey. I did not mean to say that, because 
when a transfer is made—a sale we are talking about now. 

Mr. Beamer. What? 

Commissioner McConnavueuey. I say we are talking about a sale; a 
transfer, which is the sale. 

We can look to see if it is in the public interest that that transfer 
be made. 

If I am buying a station from you in Fort Wayne, and I file an 
application, the Commission can look into it to see whether it is in the 
public interest for me to own that station; see whether I am a proper 
person ; whether I am a proper individual. 

Mr. Beamer. Is there a specific provision in the Communications 
Act that provides for this feature? 

Commissioner McConnaucuey. Well, I think I had better read this 
part of section 310, which is the sale and transfer provision. 

310. (b) Such application shall be disposed of as if proposed transferee or 


assignee were making application under section 308 for the permit or license in 
question ; but in acting thereon— 


and this is the important part of it— 


The Conimission may not consider whether the public interest, convenience, and 
necessity might be served by the transfer, assignment, or disposal of the permit 
or license to a person other than the proposed transferee or assignee. 

Mr. Beamer. In other words, do I understand then that it is possible 
under this interpretation that some organization could assume, or 
secure a monoply of television broadcasting by obtaining a property 
that had been granted by the Commission to some other individual ? 

Commission McConnavucuey. No. No, Congressman, because the 
Commission has a rule where no one can own more than 5 VHF sta- 
tions and 2 UHF stations. 

Mr. Beamer. Suppose those are all in an immediate territory or in 
one community. I understand that is true. But suppose they are 
all within a very small radius, comparatively small radius, and we 
have overlapping. 

It is conceivable then that what you say would be true, where they 
have 1 in New York, 1 in Chicago, 1 in Los Angeles, and have 5 
different stations widely scattered throughout the United States. 
But, I am referring specifically to stations within a small community. 
Suppose that some organization gets control of all of the television 
or radio stations within a small area or within a certain State. 

Commissioner McConnaveuery. That goes into the -overlapping 
feature. 
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If there is overlapping, then the Commission does take that into 
consideration. And, you understand that it cannot have more than 
1 in any 1 community. 

Mr. Beamer. I know, but one in a community is going to cover 45 
to 100 miles in area and there could be ov erlapping there. There 
could be monopoly in that area. 

Commissioner McConnaucury. Where that goes into overlapping, 
we take into consideration the question of overlapping; it depends 
upon how much overlapping facilities are involved. 

Mr. Beamer. I will conclude this, Mr. Chairman. I do not want 
to take too much time. I am wondering if this is another occasion 
where the decision was made unanimously or there was this interpre- 
tation—— 

Commissioner McConnavueuey. Sir? 

Mr. Beamer. Is your Commission unanimous in the interpretations 
that you have given this morning? 

Commissioner McConnavueney. Oh, no. Anything that I have 
said here, I have read from the act and stated what the law is: but with 
reference with specific cases, the Commission has different ideas. I 
expect that is the reason why we have seven members and the majority 
controls, and there are different ideas about different applications. 

Mr. Beamer. Now, one further question. 

And, I am referri ing to this because of the statement that you made 
last year. I am quoting from your statement. 

In fact, newspaper ownership may constitute an asset to an applicant. The 
fact that an applicant has operated a newspaper in the community in question, 
may demonstrate its ability to perform an outstanding public service in that 
community, as well as its ability to respond to the community’s particular needs. 

Now, I am reading only one portion of your statement, and I must 
admit, ‘you do not approve of the antidiscrimination bill, but I want 
to point out the fact that I am wondering if we are going to have an 
antidiscrimination policy, and therefore Tam asking again if perhaps 
the Commission had not better consider some unifor: mality of making 
exceptions here and there in order that we will know once and for all 
whether the ownership of a newspaper is going to be considered an 
asset or deterrent in securing a television license or a radio allocation. 

Commissioner McConnaveuey. I must say that depends on the 
facts in each case. We have been accused pretty strongly of being 
pronewspaper. And then we have again been accused of being anti- 
newspaper. 

I feel that we are neither one. I think we have to take the facts in 
each case as they are cited. 

If a newspaper is a dominant figure and almost has a monopoly 
in the community and has newspapers dotted all over the area and 
if it also has radio facilities in that area—in other words, it is a domi- 
nant factor and has almost a monopoly in that area, then I think the 
Commission has a red flag put up before it. 

On the contrary, the statement I made, I stick with, because I be- 
lieve that. I think that many times newspapers due to their facilities 
and their knowledge and their background are in an excellent position 
to render a fine service in the field. 

Mr. Beamer. Thank you, Mr. Chairman, for giving me this op- 
portunity. I want to commend the Commission. “T hope you do not 
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think that any of my remarks wene derogatory. I am trying to estab- 
lish some kind of formula, if it is maesiiti to do so. 

Commissioner McConnavcuey. Thank you, sir. 

Mr. Mack. Mr. Rhodes, do you have any questions 

Mr. Ropes. Yes, Mr. Chairman, I just have one I would like to 
ask. Does your Commission concern itself with monopoly censorship 
such as was recently imposed by Columbia Broadcasting Company on 
Eric Severeid ? 

Commissioner McConnaveuey. No, sir; that is programing and 
you folks have told us we have nothing to say about it. 

Mr. Ruopes. One other question, Mr. Chairman. Last week you 
talked about the mortality rate of these U stations. I believe you 
said there was one last year, is that correct ? 

Commissioner McConnavcuey. That has been corrected in the rec- 
ord. I said there was one less this year. There was a mortality last 
year of 14, as I recall, and 13, as I recall, came on the air, so we had 
91 U’s a year ago; we have 90 today. 

In other words, there were 14 off the air and 13 came on. 

Mr. Ruopes. What has been the mortality rate the last few years 
of these U stations? 

Commissioner McConnavouey. Just a minute. I will give it to 
you. Twenty-nine went off the air in 1954; 27 in 1955; and 14 in 1956. 
It is going down. 

Mr. Ruopes. What was the highest number and what is the number 
today ? 

Commissioner McConnauGcuey. The highest number on the air was 
121. 

Mr. Ruopes. And now it is 91? 

Commissioner McConnaveney. And now it is 90; that is correct. 
In other words, some go off and some come on. 

Mr. Ruopes. In my district there is no TV station, although there 
have been two U stations. They both have been forced to close. 

Commissioner McConnavueney. Where was that, Mr. Congressman ? 

Mr. Ruopes. It isin Reading, Pa. 

That is all, Mr. Chairman. 

Mr. Mack. Mr. Springer. 

Mr. Sprrncer. Mr. Chairman, are you familiar with the hearings 
before this committee in February and in April 1953 before there 
was a grant of VHF stations in a large group in June and July of 
the same year ? 

Commissioner McConnavcuey. No, sir; I was not on the Com- 
mission. I am not familiar. 

Mr. Sprincer. You are not familiar with any of what was said at 
that time with reference to UH F-VHF ? 

Commissioner McConnaucuey. No, sir. Commissioner Hyde was 
here and he can make a statement. 

Mr. Sprrncer. I am sure Mr. Hyde is familiar with all I am going 
to Say. 

Mr. Mack. Would the gentleman yield? 

Mr. Spertncer. Yes. 

Mr. Mack. You are talking about the reassignment when they 
lifted the freeze. That was in 1952 I believe. 

Mr. Sprincer. 1953, before they let the great group of stations 
in June and July of 1953. 
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STATEMENT OF ROSEL H. HYDE, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION 


Commissioner Hypr. The freeze was lifted in April of 1952 and in 
July we started the licensing process, but as Congressman Springer 
has indicated, we were still moving ahead with our processing and 
licensing activity through 1953. 

Mr. Sprincer. That 1s right, and most of them were let after these 
hearings in 1953, were they not? 

Commissioner Hypr. I would not say most of them, but a substan- 
tial number of them. 

Mr. Sperincer. The question of UHF and VHF was gone into. It 
was the consensus of the Commission, if we can believe the testimony 
that was given at that time, and I think we can, by Mr. Walker and 
Mr. Hyde, that in order for UHF to survive you have to have roughly 
an 18 months’ lead over VHF in the establishment and the assignment 
of stations. That wasn’t done. That is all past history. You are 
now trying, as I understand it, to establish the intermixture between 
UHF and VHF and you are in that process at this time? 

Commissioner McConnavucuey. That is right. 

Mr. Sperincer. Could you tell this committee in a few words as you 
can what you feel has been accomplished in that effort today ? 

Commissioner McConnavuauey. I feel that the markets were inter- 
mixed in 1952 and I feel that the Commission took a very significant 
step last June looking toward the utilization of VHF when they made 
the report to the Senate Interstate and Foreizn Commerce Committee, 
which report was approved by practically all the members of that 
committee, in attempting to get UHF started and off the ground by 
deintermixing and designating certain areas where it was feasible 
to be UHF areas, and that is what we have done today. 

Mr. Sprincer. Will you state in so far as there is a record where 
those areas are ? 

Commissioner McConnavGuey. They are in Fresno, Albany, Evans- 
ville, Peoria, Elmira, and Springfield. 

Mr. Sprincer. That isa total of seven, is that correct ? 

Commissioner McConnavucuey. So far. There are still others to 
be taken up. 

Mr. Sprincer. Without naming them, how many other areas are 
under consideration for deintermixture at this time ? 

Commissioner McConnavucuey. I think five. There are 5 other 
specific cases and 20 additional petitions. 

Mr. Sprincer. That is roughly then approximately 25 that are under 
consideration at this time. 

Commissioner McConnaveury. That is right. 

Mr. Sprincer. If all of these 25 plus the 7 where it is now going 
on are fully put into effect will this accomplish deintermixture / 

Commissioner McConnaucuey. No. It will be a step, however, 
and it will encourage, I believe, the development of the ultra h'gh 
frequency, which has to be utilized, which must be utilized, in this 
country in order to get nationwide competitive television system. I 
think every knowledgeable person in the business knows that, regard- 
less of who they are. Congress realizes it. I think it is going to be 
a very substantial step forward. 
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Mr. Sprincer. Forward to where? 

Commissioner McConnauchey. Forward to looking toward ultra 
high frequency being utilized in many large areas of the United 
States. 

Mr. Sprincer. Let me ask you this, Mr. Chairman: Outside of these 
32 areas which you mentioned, what are your other problems? 

Commissioner McConnaueney. What are our other problems ? 

Mr. Sprrncer. What are your other problems in deintermixture ? 

Commissioner McConnavucuey. The other problems are demands 
upon the spectrum space, as I stated the other day, by all the other 
uses to which they are put and also the Government in this age looking 
toward the lower bands of the VHF. 

Mr. Sprincer. Did yousay VHF or UHF? 

Commissioner McConnaucuey. VHF. 

Mr. Sprincer. Are there other bands of VHF which are allotable 
or which you think will be allotable in the next 5-year period ? 

Commissioner McConnaveney. The VHF ? 

Mr. Springer. Yes. 

Commissioner McConnavucuey. This is just a personal opinion; 
you understand that. I don’t know any more than anybody does 
about that. 

Mr. Serincer. I understand. 

Commissioner McConnavucuery. I do not think there is any more 
spectrum space to be obtained in the VHF frequency domestically than 
we have and I think that the Government may well put demands upon 
some of the lower bands of the VHF before too many years in light of 
our jet age and of all the demands that we have. I think in addition 
to that I could name the industrial, and the police, the marines, the 
fire, and I could go on and on and on and on, where there is going to be 
more demand on the lower bands of the VHF than we have had before, 
and it means you have to go to UHF. You have no alternative. 
There is no alternative possible. 

Mr. Sprincer. In other words, it is your feeling then at this time that 
as far as the expansion of television is concerned from this point for- 
ward it is primarily in the UHF field ? 

Commissioner McConnaveuey. I think it has to be. I mean there 
is no place else for it to go, since you have utilized the V channels. 

Mr. Sprincer. How many channels on UHF ? 

Commissioner McConNAUGHEY. Seventy. 

Mr. Sprincer. How many bands on the VHF? 

Commissioner McConnavuGHey. Twelve. 

Congressman, I think you would be interested in this: We thought 
possibly there would be some liklihood of getting more VHF channels 
and we went to the Government about a year and a half ago and went 
through a long study. Some members of Congress had wondered 
whether there were some V channels not being utilized by the Gov- 
ernment. A very exhaustive study was gone into by our technical 
people and their staff; and then the Government on up to high level 
discussions; and we found out that there was nothing available in 
the VHF spectrm 

Mr. Avery. Would the gentleman yield at that point? 

Mr. Sprincer. Yes. 

Mr. Avery. What do you mean you went to the Government? 
Aren’t you the Government? That is kind of a nebulous term. 
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Commissioner McConnaucuey. No, no; the President. We handle 
nongovernment operations. 

Mr. Avery. That is what I wanted to know. Primarily the De- 
partment of Defense, I presume, would be in the picture on this study. 

Commissioner McConnavaney. That is right. Actually we went 
to the Office of Defense Mobilization which in turn went to the Defense 
Department, Commerce, and all the others. 

Mr. Avery. That answers my question. 

Mr. Sprineer. To clarify this ‘fully so there is no misunderstanding, 
Mr. Chairman, it is your belief that all of the VHF channels have 
been allotted that can be safely allotted ? 

Commissioner McConnaveuey. I do not think any more can be 
obtained. 

Mr. Sprinaer. Is that as of today? 

Commissioner McConnavucuey. That is 12 VHF channels and 
that isas of today. That is all we have. 

Mr. Sprincer. How many of the 70 UHF channels are unallotted ? 

Commissioner McConnavucuey. There are available frequencies, but 
they have not been applied for. You mean how many stations could 
we put on the DHF? 

Mr. Sprincer. That is right. 

Commissioner McConnaveuey. Something like 1,800. 

Mr. Sprincer. More, or does that include those already in existence ? 

Commissioner McConnavcuey. This is subject to correction when 
I am giving you numbers like that. There are 90 of them operating 
and there are approximately 1,800 total. I might help you here. I 
do have a table in front of me, Congressman, that there have been 
assigned 1,214 communities in UHF. 

Mr. Sprincer. How many are on the air? 

Commissioner McConnavecney. Ninety. Let me correct that. 
There are 900 UHF, of which there are 90 on the air. 

Mr. Sprrncer. Could you give this committee an explanation of 
why there are only 90 out of 900 ac tually in operation ? 

Commissioner McConnaucuey. Why? 

Mr. Sprincer. Yes. 

Commissioner McConnaveuey. They were intermixed in 1952 and 
they made applications and they have not been able to survive with 
the V’s because they do not get the coverage. The advertisers want 
the coverage and they will buy coverage. 

Therefore, you have to set up UHF islands. Where you have UHF 
operating alone it has been a very successful venture such as in Indiana, 
such as in Youngstown, Ohio, a very successful venture, and such as in 
Springfield, I1., which is 100 percent UHF reception, UHF receivers 
in adjoining counties. 

In other words, those are UHF areas where they are good, where 
the reception is fine, and where they can make money. That is true 
of Peoria and that is what we are doing, making UHF islands. 

Mr. Mack. Will the gentleman yield? 

Mr. Sprincer. Just as soon as I follow this point. Does that mean, 
Mr. Chairman, that there are going to be 810 stations that are presently 
allotted which will probably never get on the air because they are in 
VHF territory? 

Commissioner McConnavcGuey. No. 
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Mr. Sprincer. Maybe I misunderstood you. You develop the other 
810 which are allotted, but not on the air. 

Commissioner McConnavueuey. I think there will be many, many 
of them on the air because I think the technical research development 
will clearly demonstrate comparable facilities. We know that the 
developments already completed by General Electric, for example, the 
transmitters, the receivers, the greater power they can get, are such 
that they can get greater coverage today than they could 2 or 3 years 
ago. 

I think those developments are going to come so UHF will be a very 
comparable facility to VHF. 

Mr. Sprtncer. Do you mean by that, that UHF with these technical 
improvements which you have pointed out can survive in VHF 
territories ? 

Commissioner McConnavuecuey. I think so. I do not think right 
at this minute they can survive, but I think the time is coming very 
rapidly and I think there are places, probably in large markets where 
1 V and 2 U’s can survive. 

Mr. Sprincer. You are talking about there, if they have one national 
chain attached to each one of them ? 

Commissioner McConnavucuey. If they have one what? 

Mr. Sprincer. If they have 1 national broadcasting company, 1 
countrywide chain, to which they are attached, is that right ? 

Commissioner McConnavucuey. You mean if they had a network? 

Mr. Springer. That is right. 

Commissioner McConnavucuey. That certainly is helpful. That is 
certainly helpful. 

Mr. Springer. Let me ask you this: Is this the opinion of the Com- 
mission on this particular matter which you have expressed here 
today ¢ 

Commissioner McConnavucuey. Is it the opinion of the Com- 
mission ? 

Mr. Sprincer. Yes. 

Commissioner McConnaucuey. It is the opinion of the majority of 
the Commissioners. Some of the Commissioners have different views. 

Mr. Sprincer. As to whether UHF can survive in VHF territory ? 

Commissioner McConnaucuey. Yes. I say some of the Commis- 
sioners have different views. 

Mr. Sperincer. The majority of the Commission, however, believes 
that what you have pointed out is feasible in the future ? 

Commissioner McConnavucuey. I think so. I think so. 

Mr. Sprincer. At the present time, the Commission has a rule, does 
it not, that any one network may own or any one group may own 5 
VHF’s and 2 UHF’s? 

Commissioner McConnavuGuey. Anybody in the broadcasting busi- 
ness can own 5 V’s and 2 U’s. They can own no more than that. 

Mr. Sprincer. Has there been any proposal within the Commission 
to change that? 

Commissioner McConnavucGuey. It has been proposed frequently but 
no action has been taken on it. 

Mr. Sprincer. Is there any considered reason why there should be 
granted to any 1 network or any 1 group or any 1 person, more than 
7 stations? 
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Commissioner McConnavuecuey. That is something that is going to 
be taken up in the Network Study and will be reported on June 30. 
I think in the interim—I am speaking for myself now, sir—it should 


be left where it is, that the rule should not be touched until we get the 
results of the network study. 


I want to see what they show. 

Mr. Sprincer. Who is making this network study ¢ 

Commissioner McConnaucuey. The Congress asked us to make the 
study and we hired Dean Roscoe Barrow, dean of the Law School of 
the University of Cincinnati, and he has a staff of about 12 to 14 people 
whom he has retained to make this study. 

I consider them some of the most knowledgeable people in the United 
States in this business. It isa great outfit, a great group. 

Mr. Sprtncer. Mr. Chairman, I want to come to one other question 
of policy, and that is Section 307 (B) of the Communications Act of 
1934. You are familiar with that, are you not ? 

Commissioner McConnaucuey. I am looking at it. 

Mr. Sprincer. What do you understand that section to mean ? 

Commissioner McConnavueuey. That the Commission shall make 
equitable distribution among States and communities as far as pos- 
sible in order to provide an efficient radio service to each of the same. 

Mr. Sprincer. Let me ask you this: You have, we will say, an area 
such as Chicago, as an example, or New York or San Francisco, and 
you allot, we will say, three or four VHF’s in that area. 

Suppose that someone from Newark applies for one of those three 
of four allotted in that area. 

Commissioner McConnauGcuey. Newark, N. J.? 

Mr. Srrincer. Yes. What do you take into consideration as to 
whether or not that is a community that ought to be served under 
this section ? 


Commissioner McConnaucGuey. You are going back to what the 
Commission has done. 


Mr. Springer. I know nothing about what the Commission has done. 
I only took this as an example. 

Commissioner McConnavuauey. The Commission in 1952 allotted so 
many of these frequencies to certain places. They put 7 V’s in New 
York, for example, they put 7 V’s in Los Angeles, and they did this, 
that, and the other thing and they are all on the air now. 

Mr. Sprrncer. Now, let me ask you this: Do you take into considera- 
tion that there may be another community which has an entity within 
itself under this section ? 

Commissioner McConnaucuey. Yes, I would if it were coming up 
to me today. There is nothing coming up to me on that score. It 
is all done and over with. 

Mr. Sprincer. What would you say about Illinois? 

Commissioner McConnaucury. What about Illinois? 

Mr. Serincer. Inthe St. Louis area, for instance. 

Commissioner McConnaucGuey. I think the St. Louis area—I be- 
lieve it is the 11th market in the United States, or the 10th—in order 
to have a better competitive service, that area in view of its size, 
the Commission decided, at least the majority of the Commission 
decided that they thought it should have a fourth VHF, and they 
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thought they should move that channel from Springfield, which is 
an all-U area. 

And the assignment has been made, though it is not on the air. 
We feel that a better competitive service would be performed for 
the people of Illinois in the Springfield area by doing that and would 
innure to their benefit very materially rather than permitting a V 
to go in and possibly drive the two U’s that are there out of business 
and deprive the people of Springfield area of having multiple serv- 
ices ina competitiv e service. 

That is what we did. Right or wrong, that is what the majority 
of the Commission did. We thought it was fair and equitable and 
we thought that was the only thing that would be fair and equitable. 

Mr. Sprrvcer. I will let Mr. Mack take that up later. [am referring 
to southwest Illinois, now, which has approximately a third of the 
greater St. Louis market. 

Commissioner McConnaucuey. Yes. 

Mr. Sprincer. There has been nothing alloted for them? All of 
these stations have been alloted to St. Louis? 

Commission McConnavueuery. They have a right to apply for it, 
Congressman, within a 15-mile radius. The people of southern Illinois 
could apply for it if they wanted to. 

Mr. Sprincer. They have already applied for one and they did not 
get it. Isay they have pays applied for one and they did not get it. 

In coming to 307(B), I am trying to find out whether or not, or just 
how much the Commission does take into consideration the separate 
entities of communities in determining whether or not they shall be 
allotted a station or more than one. 

Commissioner McConnavuGcuey. You must realize, and I know you 
do, that when they are jammed up one against the other, they are con- 
sidered as one area. You do not assign it toa town. You serve mil- 
lions of people within a great big area and when it comes in that area 
we consider it an area proposition. 

You are talking about whether it would go to East St. Louis or to 
St. Louis now. I mean that is what you must have in your mind. 

Mr. Sprincer. I am say ing this: That southwest Illinois is not 
getting public service out of St. Louis. I can make that statement flatly 
to you because I know that for a fact, and I so testified before your 
examiner with reference to that fact, as did several other people fess 
the State of Illinois who are in the Congress, because we felt southwest 
Illinois ought to have some service and we have not been able to get it. 

We are not getting it today. That is the only point I want to make 
and I was trying to find out just what you believed 307(B) means 
insofar as a community as an entity is concerned under this section. 

Commissioner McConnaucuey. In the case you are talking about, I 
believe it is still before the Commission. 

Mr. Sprineer. I do not want to talk about anything before the Com- 
mission. I am trying to get your outlook. I do not want to prejudice 
anybody before your Commission at all. I am trying to find out what 
you think 307(B) means. Do you think there is a property right or 
not in a petition ? 

Commissioner McConnavucGHey. Property right in a license ? 

Mr. Sprincer. Yes. 

Commissioner McConnavueuey. No, I do not think it is a property 
right. 
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Mr. Springer. Are you legal counsel? Would you state your name? 

Mr. Baxer. My name is Warren Baker. I am the General Counsel. 
The act specifically prohibits anyone from having a property right 
in a license. 

Mr. Sprincer. Then, there is no property right ? 

Mr. Baxer. So there is no property right. 

Mr. Sprincer. What do you believe the section 307(B) means 
insofar as the entity of the community is concerned and its entitle- 
ment to service under this section, which is separate from, we will say, 
a metropolitan area ? 

Mr. Baker. When you ask a question with respect to that and you 
make it separate from a metropolitan area, I can only answer the 
question in line with the kind of situations you have given, such as 
New York-Newark, for example. 

A television station which is in New York serves Newark. A tele- 
vision station which is in Newark serves New York. Because of the 
Commission’s concept that any station must serve the entire area in 
which its signal is received, it become difficult to say that there then 
is under 307(B) a requirement that it should be on one side or the 
other of a boundary merely because of a corporate line. 

In other words, if you take these communities about 40 or 50 miles 
apart, such as say, Baltimore and Washington, the Commission has 
traditionally made choices in determining which of the two communi- 
ties more needed a service, so then it comes down to a question of fact, 
on which, of course, the commissioners have to make a judgment. 
Whether the facts in a particular case require that you say it shall be 
in one or the other to comply with 307 (B) mandate to give a fair, 
efficient, and equitable distribution of facilities. 

Mr. Serincer. What you are saying in effect, is then, that the cities 
in order to take advantage of this must be 40 or 50 or so many miles 
apart and because of the fact that they are divided by a river and 
their entities may be entirely different, their customs and the whole 
community may be entirely different, based on that they are not even 
entitled to separate service. 

Mr. Baxer. That has been the Commission’s decision based over a 
past period of time. There have been a number of cases in which you 
had actually an incorporated city right adjacent to another one and 
the Commission has refused to say that section 307 (B) required a 
choice between those two when in fact, they are so close together en- 
compassed in the same service of a particular station, that it has re- 
quired the station, regardless of which side of the river it is on, to 
provide service to both sides and if it were not, then it would not be 
proper for the Commission to renew such a license. 

Mr. ‘Springer. Are you inferring then, that there is not a right 
because you are in another State that has an equal distribution in the 
St. Louis area? 

Mr. Baker. All I am suggesting is that the word is not “equal.” 
The words are “fair and equitable.” You cannot give a facility to 
every city in the entire country. To reach such a conclusion the Com- 
mission has made interpretations such as that. 

Mr. Sprrncer. You are modifying a great deal. I said separate 
States, not separate cities, and this is separate States. 

Mr. Baker. If you are determining whether or not a particular 
State has a fair and equal distribution, you cannot confine it simply 
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to the particular facilities that happen to be on the board. You must 
— into account the entire number of facilities allocated to the entire 
tate. 

In other words, here you would have to determine have you given 
adequate channels to the State of Illinois as compared to the State of 
Missouri. You cannot determine that factually from the two channels 
you talked about right on the board. 

Mr. Sprincer. Actually what 307 means is distribution and cover- 
age, is this true, and there is not a station south of Springfield in 
Illinois. The lower half of the State of [llinois does not have any 
television coverage from the State of Illinois. Am I right or wrong? 

Mr. Baxer. I think you are incorrect unless we are discussing dif- 
ferent coverages. There are clearly UHF stations in the lower part 
of Illinois. 

Mr. Sprrncer. Where are they? 

Mr. Baxer. There is one in Springfield. 

Mr. Sprrncer. Springfield is practically in the middle of the State. 
That is your farthest point south. 

Mr. Raden It is my understanding Springfield is approximately 
40 miles from the border. 

Mr. Sprincer. From the western border, but it is 150 miles from 
there to Cairo. I have been into this thing for 2 years. You have 
stations in St. Louis. You have one in Champaign, Ill. You do not 
have any in Springfield yet at all. 

The farthest point you have then is in the northern half, and that 
is Champaign. The only other stations which you have are Danville 
in Vermilion County and then, over west to Terre Haute, Ind., down 
to Paducah, Ky., up to Cape Girardeau and back to St. Louis. 

You do not have anything in the southern half of Illinois at the 
present time. Am I right or wrong? 

Mr. Baker. I will have to take your word for it, but I did exclude 
Springfield which made me believe you are talking about VHF rather 
than UHF. 

Mr. Sprincrr. There is nothing on in Springfield, is there? 

Mr. Baxer. Yes, there has been an operation in Springfield for some 
time. 

Mr. Sprincer. I will yield to Mr. Mack. 

Mr. Mack. I do not want to take the time right now. I did want 
to correct the record. The Commissioner said the operation in 
Springfield was very successful and I presume that that is a personal 
opinion. It is not shared by the people living in Springfield. 

I do not know how many Commissioners had an opportunity to 
actually visit the area and see what limited service we get from the in- 
ferior station in Springfield, Ml. 

_ Mr. Sprincer. I am not through. I just yielded to you for a ques- 
tion. 

I will leave that point. In the month of December 1955, the day- 
time stations of America filed a petition for fixed hours for daytime 
stations. This is roughly 15 months later. Is there any opportunity 
for a decision on that in the near future? 

Commissioner McConnaucuey. Yes, that is mixed up in the chan- 
nel proposition and I think the Commission is taking that up within 
the next 4 weeks. 
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Mr. Sprrincer. There is going to be a decision on that, is that cor- 
rect ? 

Commissioner McConnaucuey. That is right. 

Mr. Sprincer. That is pending at the present time? 

Commissioner McConnavucuey. Yes, sir. There will be further 
action. I do not know when the Commission will make a final de- 
cision. I cannot answer that. 

Mr. Sprincer. Without prejudicing in any way, Mr. Chairman, 
anything before your Commission, we certainly do want to get an out: 
line of policy. Is there any reason why daytime stations which, we 
will say, have frequencies which do not interfere with any other fre- 
quency cannot be heard individually and have fixed hours? 

Commissioner McConnaucHey. I cannot answer that until we come 
to it. You put those “if’s” in there. 

Mr. Sprincer. I think you would have to assume that they did not 
interfere. 

Commissioner McConnavucuey. Very serious interference does 
occur. 

Mr. Springer. You mean on all of them now ? 

Commissioner McConnaucuey. I do not know how many of them. 

Mr. Sprincer. Just listen very closely, Mr. Chairman, because I 
am trying to pin this down. This is not a general statement. 

I said as those daytime stations where there is not interference with 
another station covered by your present order, is there any reason why 
those people cannot have fixed hours? I am not talking about inter- 
ference. I am talking about the ones where there is no interference. 
That has to be on a selective basis. 

Commissioner McConnaucHry. Assuming the “if’s” which you put 
in there, I would look with favor as an individual upon them being 
given consideration, but I think our technical people would be amazed 
to learn that there wasn’t interference in most of those instances. 

Mr. Sprrncer. I am talking about on a selective basis Mr. Chair- 
man, the ones where there is no interfence; we will say, where one has 
an allotment in Pittsburgh, Pa., and one has an allotment in Kansas 
of the same frequency. 

There generally is not interference, I take it. 

Commissioner McConnaveney. C ongressman, if such a thing ex- 
isted that you are talking about, all they would need to do is to justi- 
fy for full-time operation and they would get it, if such a thing 
existed as you are talking about. 

Mr. Sprincer. That is all I want to know. I will yield to Mr. Mac- 
donald. 

Mr. Macponaxp. I have one question at this point. 

Is there any program planned within your Commission to take up 
the problem of this daylight station ? 

Commissioner McConnavuauey. Yes, sir. I guess before you came 
in I answered Congressman Springer that we are taking it up in the 
very near future. 

Mr. Macponap. You are taking it up, or is it in the process of be- 
ing taken up or is going to be taken up? 

Commissioner McConnaveney. It is going to be taken up in the 
next few weeks along with the clear channel case. 

Mr. Macponaxup. There has been no action by the Commission yet? 








368 AGENCY HEARINGS 


Commissioner McConnavcuey. That is correct. 

Mr. Macponaup. But it is coming up within the next few weeks? 

Commissioner McConnaveuHey. Yes, sir. 

Mr. Macponaxp. Thank you. 

Mr. Spruncer. I think, Mr. Macdonald, that that petition was filed 
for fixed hours, and that is in connection with the clear channel matter, 
in December 1955 and I asked him when there was going to be a de- 
cision and he said in the next 3 or 4 weeks. 

Mr. Macponap. That is not my question. I hope the Commissioner 
did not misunderstand me. Mr. Springer just alluded to a question 
that he asked. You are not thinking, are you, that I am asking the 
same question that he had previously asked ? 

Commissioner McConnaveuey. I thought you were. 

Mr. Macponaxp. No, sir. I am asking about the entire problem of 
the daylight stations. 

Commissioner McConnavucuey. Of the daytime operators? 

Mr. Macponaup. That is right. They have to work irregular 
hours in my own district when we switch from daylight saving time, 
and so forth. 

There is a difference of 4 hours that a station is in operation. That, 
I am told, has been brought to the attention of your Commission many 
times and nothing happens. My question is are you doing anything 
about it? 

Commissioner McConnaucuey. That is part of this proceeding of 
the daytime operators which the Commission is going to take up 
within the next few weeks along with the clear channel proceeding. 

oe Macponap. Then, that will be taken up within the next few 
weeks, 

Commissioner McConnavauey. It will be. 

The Cuairman. Will the gentleman yield to me? 

Mr. Sprineer. Yes. 

The Cuarrman. I do not want to interrupt the gentleman unneces- 
sarily. Is the fact that you have certain clear channel stations the 
reason that you cannot stabilize the hours of the daylight stations? 

Commissioner McConnaueuey. I would rather one of the technical 
people answer that. 


STATEMENT OF HERBERT SCHULKIND, BROADCAST BUREAU 


Mr. ScuuLk1np. My name is Herbert Schulkind. I am an attorney 
at the Broadcast Bureau. Certain channels are allocated as clear 
channels with stations operating to cover wide areas. We also make 
secondary use of those channels by permitting other stations to operate 
on them during the daytime. 

As you may know, as darkness appears, the phenomenon of skywave 
comes into play, the radio signals travel much farther and the inter- 
ference problems are more severe, so that the secondary use of these 
clear channels during the daytime must be limited and these stations 
that are authorized to operate during the daytime must be cut off, 
and that is the problem. 

When darkness appears and these signals travel farther, they inter- 
fere with other stations on the frequency. The problem that the Com- 
mission has been trying to work out is to work this out equitably so 
that both the daytime stations and the clear channel stations are each 
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getting an opportunity to operate on the frequencies, but the primary 
use of these channels are as clear channels and it is a very difficult 
problem to work in the use of these daytime stations and there are 
serious interference problems in permitting these stations to operate 
beyond the hours of sunset or before the hours of sunrise. 

The CuarrMan. We appreciate that and we know then, the answer 
to the question is “yes”; 1s that right ? 

Mr. Scuvutxinp. That is right. 

Mr. Sprrncer. Mr. Chairman, it is not nearly as simple as that. 
Let me give you an example which does not work. I am not talking 
about my area, but one in another State and I happen to know some 
time ago this gentleman had been operating on fixed hours, even 
though he has a daytime station. 

He did not have the consent of the Commission and had been doing 
it for several years. All of a sudden he wrote in and said, “I want 
to get fixed hours.” They said, “You cannot have fixed hours. You 
must write to so and so in some other part of the country and get 
permission.” 

And he did write and his permission was denied. The Commission 
turned it down. I just point that out as an example. There was no 
interference or no complaint of any interference of any character. I 
will admit the Chairman has used the word “most” and that might 
mean 50 percent, 51 percent, or 99 percent, and it has not been deter- 
mined yet whether or not all of them are going to be interfered with 
and I do not think they are. 

I have been in this thing for three years and I am convinced that 
there are stations where there would be no interference. I think it 
should be on a selective basis and let those operate who can prove it 
and if they cannot prove it deny it to them. That is my proposition. 

That is all. 

The Cuatrman. Mr. Rogers? 

Mr. Rocrrs. Mr. Chairman, I want to continue my questioning for 
just a few minutes, of Mr. Craven, one that we asked the other day, 
Mr. Craven, about the educational TV channels. 

I believe at that time I asked you the question—my memory may be 
bad—whether you are for or against the continuation of these TV 
channels that had been allocated for educational use. 

Would you give me your answer to that question again, please, sir? 

Commissioner Craven. I would like a file first a statement which I 
presented to the United States Senate Committee on Inter-State and 
Foreign Commerce with relation to the whole problem facing the 
Commission. 

In that statement I indicated that so far as any proposition I had, 
I was for education. I am not for taking away anything that educa- 
tion has or anything that education groups indicate they desire to use. 
I am for cooperating with education and putting them on their feet. 

Mr. Rocrrs. We are wasting time on the thing and all I want is a 
simple clear answer to the question in order to clear up some things 
that I think are misunderstood. 

Commissioner Craven. Will you ask the question so I can answer 
yes or no? 

Mr. Rocers. What I want to know, just to get the record straight on 


this thing, is where did these educational channels come from in the 
first place? 
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Commissioner Craven. They came out of the 1952 allocations in 
which the Commission put asterisks on and put them, in accordance 
with their plan, in certain localities as assignments and then they were 
applied for. 

Mr. Rocsers. How many of these are in Texas? 

Commissioner Craven. I do not know the number. 

Mr. Rogers. Does anyone in the staff know the number in Texas? 

Commissioner Barter. Approximately 18, 5 or 6 being VHF. 

Mr. Rogers. That is what I was coming to. How many of those 
are VHF and how many are UHF? 

The Cuarrman. That was Commissioner Bartley who just made the 
statement on the record that in Texas there were approximately 18, 5 
or 6 being VHF. 

Commissioner Bartrry. 18 channels of which 5 or 6 are VHF. 

Mr. Sprincer. Is this for educational purposes? 

Mr. Rocrrs. That is my understanding. 

Commissioner Craven. I do not know what the question is at the 
moment. 

Mr. Rocers. Mr. Commissioner, I think there are five or six VHF 
channels in Texas allocated to education. Do I understand your 
answer to my question to be that you are for protecting education in 
the use of those channels if the channels are presently in operation ? 

Commissioner Craven. Yes. 

Mr. Rocers. What about the ones that are not in operation yet? 

Commissioner Craven. They stay where they are. 

Mr. Rocers. I mean do you support the proposition that they should 
stay where they are? 

Commissioner Craven. Yes. 

Mr. Rocers. And that the Commission should not take those away 
from the educational] institutions and give them to commercial 
enterprises ? 

Commissioner Craven. That is correct. 

Mr. Rocers. The reason I am asking you that, Mr. Commissioner— 
and I think it is right—is that the Commission takes the position at 
the present time that, because they allocated those in the first place 
for educational purposes, they have the right to reallocate them for 
commercial purposes, do they not ? 

Commissioner Craven. I do not think the Commission has taken 
that view. 

Mr. Rocers. Mr. McConnaughey, does the Commission take that 
view ? 

Commissioner McConnavueuey. Yes; we can reassign them. 

Mr. Rocers. It is my understanding that you took the position that 
because you were the father or mother of it, you had the right to 
change them over from educational to commercial. 

Commissioner McConnaucuey. Certainly, if they are unused chan- 
nels and there is no prospect of them being used, we use them. Some- 
times we change channels over that are assigned to education. 

Mr. Rogers. That is the very point I am coming to. 

Commissioner Craven. May I explain my answer? 

Mr. Rocers. Yes. 

Commissioner Craven. I understand that you referred to existing 
educational stations. 
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Mr. Roger. I was talking about existing educational channels that 
had been allocated. As I understand it, some have been allocated, 
but the educational institutions have not yet been able to raise the 
money to build the stations and that there is some danger of those 
being taken away from those educational institutions on the basis of 
nonuse, or whatever you want to call it, and reallocated to commercial 
enterprise. Is that correct? 

Commissioner Craven. Let me clarify the record. My understand- 
ing of your first question was there were existing stations in operation. 
That was my understanding of your question. 

Mr. Rocrrs. No; I said channels, Mr. Commissioner, I distinctly 
said channels that had been allocated. 

Commissioner Craven. All right. Insofar as channels have been 
allocated, if there is any indication whatsoever on the part of educators 
oa they desire those channels to remain, my proposal is that they 
shall. 

Mr. Rogers. What do you mean, “any indication on the part of 
educators?” Do you mean the institutions themselves to which they 
have been assigned ¢ 

Commissioner Craven. No; professional educational authorities. 

Mr. Rogers. That is the State authorities ? 

Commissioner Craven. State authorities or any educational institu- 
tion or any educational organization. 

Mr. Rogers. It is your position that they ought to remain even 
though they have not been put into operation because of lack of funds 
or whatever other reason might be present ? 

Commissioner Craven. Yes. My particular proposal, however, goes 
a little bit further with respect to education. Some of these assign- 
ments that the Commission has made are not satisfactory from the 
standpoint of coverage. I would cooperate with the educational 
people and get a more practical proposal from their standpoint. 

Mr. Rogers. I appreciate that, but the thing that always disturbed 
me is what a man means by “cooperate.” Sometimes a fellow wants to 
cooperate somebody else out of business and that is the thing I am 
afraid of. 

Commissioner Craven. To illustrate, prior to coming back to the 
Commission, I was a consulting engineer for the State educational 
authorities in Connecticut. I felt as a result of the actual survey in 
the State of Connecticut that the assignments that the Commission 
had made were impractical because of the rigidity in their table of 
assignments. 

I felt that a much better job could have been done had the State 
Educational institutions presented a plan to the Commission where 
they wanted those facilities, rather than have the Commission plan 
for the educational people. 

My suggestion is that we cooperate with education and make it 
practical. 

Mr. Rogers. What I am getting at is simply this, Mr. Commissioner : 
Do you think it is necessary that legislation be introduced to nail those 
channels down where they are now ? 

Commissioner Craven. Not so far as I am concerned, because I 
think I am more cooperative in education than you will find some 
Members of the Congress may be. 
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Commissioner Craven. Yes. 

Mr. Kocrrs. Do you think that that should be left as a discretionary 
matter with the Commission ? 

Commissioner Craven. I certainly do. 

Mr. Rogers. I cannot agree with you on that from some of the 
fears we have had recently, but we will not discuss that. You do 
recognize, Mr. Commissioner, in view of the statement of your counsel, 
that the act itself pinpoints the proposition that there is not a basic 
right involved. It isa license or a privilege. 

Commissioner Craven. That is right. 

Mr. Rocrrs. Which assumes that there is a basic public interest 
involved in this situation for a man who does not own the property and 
I simply wanted your views on it, and I would like to ask Mr. 
McConnaughey the same questions that I have asked you. 

Would your answers be the same Mr. McConnaughey, in the interest 
of time, or very, very similar to Mr. Craven’s? 

Commissioner McConnavueuey. Yes, I think basically my answers 
would be the same. I think, Congressman, that the Commission has 
been very patient, I believe is the word, with educators. I can speak 
for ae I have been, and I am sure the members of this Commis- 
sion have. 


Mr. Rogers. The educators think they have been very patient with 
the Commission, too. 

Commissioner McConnauacuey. Assignments were made, possibly, 
in places where they would never be used. The Commission has been 
very wary to ever change those assignments. They have changed very 
few of them. As a matter of fact, we have more educational reserva- 
tions today than we had when the Commission first made the educa- 
tional assignments. 

In other words, there are more of them available to the educators 
today than there were when the assignments were originally made. 

Mr. Rogers. However, your position is in keeping with Commis- 
sioner Craven’s; you think they ought to be retained by the educa- 
tional institutions to be utilized by them for educational purposes? 


Commissioner McConnavuacuey. If there is any indication that they 
are going to use them. 


Mr. Rocrers. What do you mean by that? 

Commissioner McConnavueuey. I mean just that. I do not think we 
dare permit them to lie fallow forever. 

Mr. Rocers. You do think that you ought to have the discretionary 
right to change them because of nonuse ? 

Commissioner McConnauauey. Yes. 

Mr. Rogers. How long a period do you think would be practical 
from the nonuse standpoint ? 

Commissioner McConnavucuey. I do not think you can state a 
period. I mean I could not state a period. If there is any likelihood 
and the educators show any inclination to want to use the assignment 
the Commission so far has been most lenient in holding those assign- 
ments where they are. 

Mr. Rocers. And you anticipate the Commission and future Com- 
missions will] do that same thing ? 

Commissioner McConnavueuey. Oh, I think so. I think so. 

Commissioner Craven. May I add one statement? 

Mr. Rogers. Yes, sir. ; 
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Commissioner Craven. I have been in this game a pretty long 
time. 


Mr. Rogers. Yes, I know you have. 

Commissioner Craven. I would want to state for the record that 
the apprehensions of the educators fostered by the JCET—I forget 
what you call that—here in Washington is unfounded from my stand- 
point and that they have never given me the courtesy of coming down 
and even trying to find out what I meant. 

Mr. Rocrrs. What you were thinking. 

Commissioner Craven. Yes. Had they come they would have found 
a much more cooperative attitude than they apparently expected. 

Mr. Rocers. I would suggest they pay you a call. 

Commissioner Craven. I think they should. 

Mr. Rogers. Thank you,sir. Thatisall. I yield to the Chair. 

The Cuarrman. On that point, as I understand, Mr. Commissioner, 
in 1952 when the allocation of channels was made, there were 13 VHF 
channels throughout the country, is that right ? 

Commissioner McConnauGuey. Educational? 

The CuHarrMan. No, no. 

Commissioner McConnauGuey. There were 12. 

The Cuarrman. Twelve VHF channels througout the country ? 

Commissioner McConnaueuey. Right. 

The Cuarrman. Do I understand that six of them are in Texas? 

Commissioner McConnaucuey. Mr. Chairman, the same channel 
is repeated over and over again in a number of places. 

The Cuatrman. And then six of those that are in Texas have been 
allocated to education ? 

Commissioner McConnavuauey. There are six educational assign- 
ments in the State of Texas. 

The Cuarrman. That is not channels; that is that many stations, is 
it not ? 

Commissioner McConnaucuey. That is right. 
assigned for education in a particular spot. 

The Carman. You mean you have 12 channels in Texas and 6 of 
them have been allocated to educational channels ? 

Commissioner McConnauGuey. We have a lot more than that in 
Texas. 

The Cuatrman. Iam talking about VHF now. 

Commissioner McConnaveuey. Almost 50 VHF’s in Texas. Of 
those, 6 are reserved for education. 

The Cuarrman. Almost 50 VHF’s? 

Commissioner McConnavueuey. That is right. 

The Cuarrman. I thought you said just a moment ago there were 
just 12 throughout the State. 
~ Commissioner McConnavueney. Twelve numbered channels and 200 
assignments to each channel. 

The Cratmrman. That means 200 stations ? 

Commissioner McConnavucney. It means 200 times 12. 

The CHamRMAN. Yes. 

Commissioner McConnaveuey. Will you permit me to correct this 
for the record. 

The Cuarman. Will you do that? I think it is confused. I am 
too. When you assign a channel for educational purposes and that 


That is channels 
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institution decides it does not want to carry it on any longer, do 
you permit that institution to sell it for a commercial operation ? 
Commissioner McConnaucuey. No, sir. 
The Cuatrrman. Was there not one in Memphis that went that way ? 
Commissioner McConnavucuey. Not to my knowledge. I mean not 
since I have been here. 
The Cuarrman. Did not the Harding College have one in Memphis? 


STATEMENT OF ROBERT T. BARTLEY, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Barrier. I think I can clarify that one. There was a Harding 
College, but it applied for a commercial channel and got the commer- 
cial channel. It was not the reserve channel that they applied for. 
Memphis does have an educational station on a reserve channel. 

The CuHatrman. The application originally was for a commercial 
channel ? 

Mr. Bartuiey. That is correct. There is a similar situation in Des 
Moines, Iowa. The University of Iowa has a station but it is on a 
commercial channel. 

The Cuatmman. I am glad to get that cleared up, because I think 
there has been apprehension among the minds of many people. 

Mr. Bartiey. Educational stations may apply for commercial chan- 
nels if they. wish, unless there is a local ordinance or charter restricting 
them from that. 

Mr. Rocrrs. Those are all the questions I have right now. 

The Cuarrman. Mr. Wolverton had a question. 

Mr. Wotverron. I have not been in long enough to get as clear an 
understanding as I would like, but it would seem as if there was some 
indication that there was an abnormal number for educational pur- 
poses that had been assigned to Texas. In making those assignments, 
do you take into consideration the need ? 

Commissioner McConnavuenuey. Counsel gave me an answer which 
Iam not going to give. I donot know. 

The Cuarrman. Did you answer the question ? 

Commissioner McConnaveuey. I said I do not know. Texas has 
its fair share. 

The CHarrman. Mr. Mack? 

Mr. Mack. Mr. Chairman, I guess it would come as no surprise to 
you if I asked a question about deintermixture, would it ? 

Commissioner McConnavucuey. None whatsoever. 

Mr. Mack. There is one thing I do not expect you to comment on, 
but it is always confusing to us here in Congress. We have to get 
information about the Commission, that is with respect to decisions, 
from some of the lobbyists here in the Capitol rather than getting it 
directly from the Commission. 

I know it is very difficult to control the leaks, but I daresay that the 
decisions you have made, at least recently have been well circulated 
before the Commission actually made the announcements, and I think 
that you touched briefly on that subject yesterday. 

I did want to ask about the determination that you had made last 
week when you adopted the modifications in the table of assignments 
of television channels in the so-called “deintermixture” cases. 
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I was just wondering if you could tell the committee or explain to 
the committee how it happens that in each instance you had different 
Commissioners dissenting? You had Albany, Elmira, Springfield, 
Peoria, Hartford, and Madison, Wis. 

If this is all part of your overall program of deintermixture, how do 
you explain the differences of opinion on the individual cases ? 

Commissioner McConnavucHey. Different Commissioners would in- 
terpret the facts before them or the statements before them in different 
manners. That would always be true. That would always be the case. 

Mr. Mack. Could you tell me the division in the Commission on the 
general policy of deintermixture ? 

Commissioner McConnaucuey. No, I do not believe I could tell 
you the division in the Commission because I think that each case has 
to rest upon its own merits. I think there are possibly 1 or 2 Commis- 
sioners that question deintermixture at this time and I think the bal- 
ance of them feel that there should be deintermixture in certain places. 

I think that is about as much as you can say about that. 

Mr. Mack. Then, your inconsistency, as far as the individual cases 
are concerned, can be explained by the fact that you do not have a broad 
policy of deintermixture; you have a program of patchwork to try 
to accomplish this idea that you have in mind, is that correct? 

Commissioner McConnaveuey. I think the policy was stated last 
June to the Senate Interstate and Foreign Commerce Committee. 

We felt we wanted to look at certain places where we felt that de- 
intermixture might inure to the benefit of the public and we are look- 
ing at those now. We took action on certain ones last week. 

Mr. Mack. Are you saying, Commissioner, that you are doing this 
because the Senate committee or 11 Senators recommended it? 

Commissioner McConnaucuey. No; we are the ones that stated 
that policy because we felt in order to get a nationwide competitive 
television system we had to look toward going eventually to a sub- 
stantial part of the United States to UHF and these were the areas 
where we felt we could best get started to make UHF islands, so to 
speak. 

Mr. Mack. I am glad to hear you say that you are not carrying this 
out because of the recommendation of the 11 Senators. 

Commissioner McConnaucHey. Oh, no. We were the ones that 
finalized the rulemaking and made the proposals, and the Senate 
Interstate and Foreign Commerce Committee, a majority of them, 
approved the general pattern, not in any individual case, but just a 
general pattern, realizing that we must look to the ultra high fre- 
quency of the spectrum in order to get a nationwide system of tele- 
vision in America. 

Mr. Mack. And you had no recommendation from the House Inter- 
state and Foreign Commerce Committee, is that correct ? 

Commissioner McConnaucuHey. We had no recommendations from 
them and we had no recommendations from the Senate committee 
either. They merely approved in general. 

Mr. Mack. You did not have the approval of the House Inter- 
state and Foreign Commerce Committee. 

Commissioner McConnavucuey. That is correct. 

Mr. Mack. I would like to know, Commissioner, first, what the 
criteria are that will govern in the future as to whether a particular 
area will or will not be deintermixed. 
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Commissioner McConnavcuey. I do not think you can set forth 
definite criteria. I think that the Commission has to look at each 
case. Everyone of them depends upon individual facts. 

If more competitive service can be performed in a certain area by 
by being all VHF, we are trying to do that. If it means all UHE, 
we are trying to do that. We are trying to look toward a more com- 
petitive service in the United States in the various areas. 

Mr. Mack. In the case of Springfield, Tll., on what basis would 
you say that the determination was made there? You stated a few 
minutes ago that it is a very successful area. I would like to have 
your opinions as to what you mean by “successful.” 

Do you mean financially successful ? 

Commissioner McConnavucuey. The reasons were given in the case, 
in each one of these, but I cannot recall all of the decisions. 

Mr. Mack. The reason I am asking that question is you specifically 
pointed out Springfield, Ill., as one of the three that you said were 
extremely successful. 

I live in that area. I cannot understand it. I would appreciate 
having your views as to why it is successful or why it was selected 
as being a UHF area. 

Commissioner McConnaucuey. The Springfield area is predomi- 
nantly UHF. UHF stations are in operation on channel 20 in Spring- 
field and on channel 17 in Decatur, which is only 37 miles away. 
Three other UHF stations are operating in the general area, all within 
58 miles of Springfield. The only VHF stations in the general area 
is at Champaign, Il., which is 78 miles from Springfield. 

The conversion rate in the area is extremely high 100 percent in the 
Springfield metropolitan area, 99 percent in Sangamon County, in 
which Springfield is located, and over 85 percent in the nine-county 
area surrounding Springfield. The terrain is flat, rolling, Illinois 
farmland, with few hills or other prominent features. 

It should be ideally situated for UHF coverage. Further, and 
very important, is the fact that there will be no loss of existing 
service since channel 3 is not in operation and the potential white area, 
that is, the area which would possibly receive a first television service, 
is relatively small. 

Mr. Mack. You mentioned the conversion in the area. Of course 
it is an exclusive area where they were marketing television sets which 
were equipped for UHF reception. 

Commissioner McConnaucuey. This is a U area—this is UHF 
area, 

Mr. Mack. I am talking about the television sets themselves, but 
I have seen some reports about the reception in a 14-mile radius of 
Springfield where they have less than 50 percent reception on the 
Springfield station and that the balance of the reception is going to 
VHF stations. One of them is located in Champaign. The others 
are located in St. Louis and I believe in Quincy, I. 

Commissioner McConnaucuey. Congressman, I do not know about 
individual situations. I know that the UHF people in Springfield 
are going to higher power and when they do that, of course, they 
get muc hs greater coverage. 

Mr. Mack. They have been threatening or indicating that they are 
going to higher power for several years and have not done so. What 
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I want to ask about in particular is, you base this on the fact, as 
you explained yesterday, that Springfield is the logical place for 
many reasons. 

One reason was that the UHF transmitters had extreme difficulty 
in certain areas; the reception was poor in certain areas and that in 
Spr ingfield it was operated on the highest level. 

Commissioner McConnaueury. Generally speaking, I think the 
technicians will find that in level or flat country or slightly rolling 
country much better reception is received in the UHF. 

Mr. Mack. I think that most everyone has agreed that the reception 
on UHF is not as good as VHF, as you have stated. 

Commissioner McConnaveuey. I think the technicians will tell you 
that it is possibly better. 

Mr. Mack. In some areas. 

Commissioner McConnavuaGuey. It does not get the distance but the 
reception is not subject to the electrical interference that exists in 
VHF. 

Therefore, in many cases the reception is a better reception. 

Mr. Mack. However, not in Springfield, Ill. 

Commissioner McConnavauey. I do not know whether it is. We 
are speaking about distance, not reception. 

Mr. Mack. Including the distance factor, do you not think that 
it would be a violation of sec tion 307 (B) w hen you ‘isolate an area with 
inferior television service / 

Commissioner McConnavueuey. I do not think it is inferior tele- 
vision service. No, I do not think it is a violation of 307 (B) at all. 

Mr. Mack. I would like to pursue this. 

Commissioner McConnavueney. I think the area will get more serv- 
ice. I think as a practical matter, if we had permitted the V to go in 
there, in all likelihood the U’s might have gone out of business and 
then the people of the Springfield area would have only had one 
service, whereas now they are going to have possibly three or more 
services in the area, so I think it is going to inure to the benefit of the 
public in the Springfield area. 

Mr. Macx. Commissioner, I hope you are right. We certainly have 
mY a Pre opinion on the success of deintermixture. I just cannot 

e for the life of me how it could possibly be successful and I regret 
very much that the Commission has used the exclusive UHF station 
in Springfield as a justification for removing channel 2. 

I think it has been almost a disgraceful episode to follow the histor y 
y the application of channel 2 in Springfield, right down to the very 
last determination that was made by the Commission. 

I am sure you are familiar with that and I think that undoubtedly 
some rumors have no basis at all, but I assure you also, that these 
rumors are quite prevalent in Springfield, Ill., so for that reason, as 
well as the others I have mentioned, I think it is extremely unfortunate 
that you have picked Springfield, Ill., as one of the areas to be 
deintermixed. 

That is all, Mr. Chairman. 

Mr. Ruopes. Mr. Chairman? 

The Cuatrman. Mr. Rhodes. 

Mr. Ruopes. Just one question, Mr. McConnaughey. You said you 


were not concerned over the censorship imposed by Columbia Broad- 
casting Co. 
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Commissioner McConnavueuey. Over what? 

Mr. Ruopgs. The censorship of the Severeid script. 

Commissioner McConnavaney. No; I did not say I was not con- 
cerned. I said Congress has not permitted us to have anything to 
say about programing. 

In other words, we have no jurisdiction and no authority over pro- 
graming. 

Mr. Ruopes. To what agency can the people go to protect them- 
selves against the censor ship and monopoly and control of news and 
information ¢ 

Commissioner McConnaucuey. Against the operation itself, 
their recourse, because you folks have not seen fit to give us ce 
jurisdiction over programing at all. 

Mr. Ruopes. Might I ask one more question ? 

Commissioner McConnavucuey. Yes. 

Mr. Ruopes. Was there any protest from the public to your Com- 
mission in regard to that incident ¢ 

Commissioner McConnavueuey. I never received a word, sir, I 
never received a word. 

The Cuatrman. Mr. Dingell? 

Mr. Drncetxt. Mr. Commissioner, I have one question I want to 
start out with: Do you follow the same standards throughout the coun- 
try in the awarding of television channels to various applicants? 

Commissioner McConnavucuey. The same standards / 

Mr. Dineen. Yes. 

Commissioner McConnavucury. We take into consideration the 
various criteria. 

Mr. Dincewx. Let us refer specifically to the rule or to the practice 
of your Commission in limiting outlets in an area. For example, you 
do not go ahead and allow one person, or one firm, or one corporation 
to secure control of all the outlets in the area, is that true? 

Commissioner McConnavucuer. No. They could not own more than 
one in a certain community, that is right. 

Mr. Drincett. Is that an ironclad rule? 

Commissioner McConnavuecuey. Yes. 

Mr. Dinceiu. You testified last week, if I recall correctly, that news- 
paper and radio holdings by a group w ould adv ersely affect its chances 
to obtain a television station in the same locality in order to avoid a 
monopolization, is that not a fact? Wasn’t that your testimony ¢ 

Commissioner McConnavucuey. No, no, no. If a radio operation 

yas owned by a party, the only newspaper in an area, then that is a 
factor that the Commission certainly would take into consideration in 
the comparative hearing to keep from having a concentration of 
media of communication, 

Mr. Drncetxi. You would say that it is bad to have a concentration 
of media of ee ation in the hands of one person then ? 

Commissioner McConnauaury. It is one of the factors that is 
counted against the party in application in a comparative hearin 

Mr. Drncett. Is this formula used all the time or just used 
it suits the pleasure of the Commission? 

Commissioner McConnauauey. It is used all the time. 

Mr. Dinceut. If that be so, will you explain to this committee why 
you ignored this formula in awarding channel 3 up in Boston? 
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Commissioner McConnavucuey. You understand it is not the only 
factor. It is one of many factors, and with reference to channel 5, L 
could not say a word to you. 

Mr. Drneeit. You cannot say a word ¢ : 

Commissioner McConnauGuey. No, sir. That is a matter is ad- 
judication and I am not permitted under the law to talk about it. 

Mr. Diner. Will you talk to me a little bit about the factual back- 
ground and not what your Commission is going to decide about that? 

Commissioner McConnavueuey. Nothing about that. 

Mr. Dincetn. You will not talk to me at all about this? 

Coinmissioner McConnaucuey. I cannot. I have to decide on the 
record and it is a matter that is in adjudication before the Commission. 

The Cuarrman. What was the matter you asked about ! 

Mr. Dinegetu. I was talking about channel 5 up in Boston. 

Commissioner McConnauGHey. It is something in adjudication be- 
fore the Commiscsion. We have made no decision, Mr. Chairman. 

The Cuatrman. I think with regard to matters that are under con- 
sideration before the Commission, the Commissioner is right in re- 
serving any comment about it. I do think however, that the general 
policy on media could be discussed without getting into the particular 
application. 

Commissioner McConnaucuney. I would be happy to do that, sir. 

Mr. Dinceti. Let me ask this question: Is it not a fact that the ap- 
plicant for channel 5 has more than one outlet in that area? 

Commissioner McConnaucuey. There are several applicants up 
there. 

Mr. Dincetu. Let us go through these applicants then. 

Commissioner McConnavuauey. I cannot do that. 

The Cuarrman. I think, Mr. Dingell, it would not be appropriate to 
try to get the Commissioner to explain any particular applications 
that are before the Commission, where they are competing for it, but, 
as I say, the general policy of the Commission as to the diversification 
of control over media of mass communications throughout the United 
States would be appropriate certainly, and he could answer a question 
of that kind. 

Mr. Drincetx. | certainly understand that the Commissioner would 
not want to discuss a case in process before the Commission before a 
congressional committee. I would not want them to do that under 
ordinary circumstances. I have tried very hard to avoid interfering 
in Commission affairs at this hearing, Mr. Chairman, but I think that 
we have a responsibility to watch what is going on here. 

After all, it is the duty of this committee to see to it that the Com- 
mission does its job properly and tends to its responsibility in matters 
of this sort. Where there is an announced policy by the Commission 
of the sort that we have here that they do not allow more than one 
outlet in any particular area, I think that something is wrong. I refer 
to the case of channel 5 in Boston and another case which also is in 
process before the Commission. These matters have come to my 
attention just from reading the papers. I think we ought to have a 
look at those practices of the Commission. I do not want to wait until 
the Commission has given these licenses out before Congress 
scrutinizes them. 








380 AGENCY HEARINGS 


The CHatrman. We appreciate the interest of our colleagues in 
many particular applications. I know I have had similar interests 
and sometimes I wish from my own viewpoint, in order not to get into 
any difficulty with any of my constituents, that I could decide the 
matter for the Commission, but the law did not so provide. 

Let me ask this question and see if it can help you and me both. In 
any given area where there are several applicants for a particular 
channel that is available for assignment in that area, what considera- 
tion does the Commission give or what is the policy of the commission 
with reference to monopolistic practices or situations 

Commissioner McConnauGury. That is counted against that par- 
ticular applicant if they have a monopolistic situation with reference 
to controlling a great deal of the media of mass communication. 

The Cuatrman. As a general policy does that extend only to broad- 
casting facilities, or do you take into consideration the monopoly of 
news media and other media in the area? 

Commissioner MoConnaucHey. We take into consideration the con- 
centration of ownership and monopoly of newspaper media also. 

The Cuarrman. In other words, if you were to have in any given 
area, a large newspaper, which is an applicant and you have a non- 
newspaper “applic: ant, some newspaper people claim they have been 
discriminated against and nonnewspaper applicants say you are favor- 
ing the newspaper group. We got into this field 2 years and 4 years 
ago and it is still unsettled and I suppose it will continue to be un- 
settled. 

That is going to keep on, 1 assume. Is it the policy of the Com- 
mission generally if an applicant has more or less of a monopoly on 
news media of an area and another applicant who is qualified, able, 
willing and desirous of having an assignment in that area, to place 
the weight i in favor of the nonmonopoly people ? 

Commissioner McConnavucuery. On that particular factor the 
weight would be against the party who had a concentration of the 
media of communication. 

The Cuarrman. That is the general policy of the Commission ? 

Commissioner McConnauGuey. Yes. 

Mr. Drncett. May I ask just one question, Mr. Chairman? 

The CHarrman. Yes. 

Mr. Drncett. Are you prepared to tell us this morning whether or 
not you have at all times adhered to this policy, sir? 

Commissioner McConnavucuey. As far as I know the Commission 
has. 

Mr. Dineeti. That you have never gone against this policy ? 

Commissioner McConnavanery. I do not think so. That is one of 
the factors. Of course, there are many other factors. Sometimes that 
factor is outweighed by other factors. A newspaper might have all 
the other factors in its favor. 

Mr. Drncet. In other words, what you are telling us this morning 
is that you let a monopolistic condition where it suits you announced 
policy of the Commission to the contrary notwithstanding. 

Commissioner McCoxnaucuey. We do not consider the monopo- 
listic, but where other factors would outweight we would give the 
grant to a newspaper upon occasion. 
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Mr. Drncet. Mr. Chairman, I have not exhausted the questions I 
had intended to ask this morning, but I think in view of the fact that 
the bell has rung I will ask no more questions at this time. 

The Cuarrman. We have to go. Mr. Commissioner, I have about 
a half dozen questions here that I think are policy questions that are 
important that I wanted to inquire about today. 


In view of the time situation could I submit these to the Commission 


and ask you to give me a response for myself, for the committee and 
for the record ? 


Commissioner McConnavcuey. Thank you, sir, we will do that. 


(Following are the questions propounded by the chairman and the 
answers by the Commission :) 


Question 


Several Members of Congress have raised questions with regard to adver- 
tising claims made in television advertisements. What is the jurisdiction of 
the Federal Communications Commission with regard to false advertising 
claims, and what are the responsibilities of stations and station personnel, net- 
works, advertising agencies, and manufacturers and sellers of the advertised 
products? 

Aliso, what ure the responsibilities of the differtm Federal agencies in this 
regard? I have in mind particularly the Federal Communications Commission 
and the Federal Trade Commission. 


Answer 


The Federal Communications Commission has consistently held that the selec- 
tion and presentation of program material, including advertising, is the re- 
sponsibility of the broadcast station licensee, subject to its statutory obligation 
to operate in the public interest. In fulfilling this obligation, a broadcast sta- 
tion is expected to exercise reasonable care and prudence with respect to 
advertising copy in order to assure that no material is broadcast which will 
deceive or mislead the public. It has been the practice of the FCC to advise 
broadcast stations of complaints received by the FCC concerning instances of 
deceptive advertising alleged to have been broadcast by particular stations. 
In following this procedure, the FCC does not attempt to determine the merits 
of the complaints. 

Where a finding has been made by an authoritative body such as the Fed- 
eral Trade Commission that particular advertising matter is deceptive, the 
continued broadcasting by station licensees of advertising material found to 
be deceptive by the FTC would raise serious questions as to whether such 
stations are operating in the public interest. Accordingly, in order to permit 
the FCC to apprise broadcast stations of advertising which may be, or has been 
found to be false and misleading, a cooperative arrangement has been arrived 
at whereby the FTO will advise the FCC of questionable advertising broad- 
east over radio and television stations. Thus, where a representation or 
statement disseminated by radio or television forms the basis or partial basis 
for the issuance by the FTC of a complaint, an order to cease and desist (in- 
cluding initial decisions) or acceptance of a stipulation, the FCC will be pro- 
vided with a copy of such documents together with the call letters and loca- 
tions of the stations which broadcast the questioned representations. The 
FCC communicates the above information to the stations involved in order that 
such stations may be fully informed in the matters and be in a position to 
consider taking action consistent with their operation in the public interest. 

Consistent with the above, licensees are advised not to rely solely on the action 
or inaction of the Federal Trade Commission, nor to suspend their own continu- 
ing efforts in determining the suitability of advertising material to be broadcast 
over their facilities. Thus, advertising similar to that found to have been decep- 
tive raises questions on the part of broadcast stations as to the propriety of such 
material. The Commission has jurisdiction over the stations, but not the station 
personnel, advertising agencies and manufacturers and sellers of the advertised 
products. 

Historically there are reasons for the present arrangement between Federal 
Trade Commission and Federal Communications Commission on false and mis- 
leading advertising. The Federal Trade Commission looks for willfulness in 
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false advertising. Usually in a false advertising complaint they do not join as 
a party the advertising conduit such as newspapers, radio stations and tele- 
vision station, magazines, etc. Accordingly a serious question sometimes arises 
as to the actual knowledge and responsibility of a radio or television station for 
the advertising supplied by one of the sponsors of the programs. Hence the ar- 
rangement whereby the Trade Commission advises the Communications Com- 
mission when they find that a radio station or a television station is being used 
as a means of disseminating aliegedly false and misleading advertising. In turn 
then the Communications Commission so informs its licensees, the radio and 
television broadcasters. 


SpecrAL SERVICES 
Question 


In view of the great increase for frequencies on the part of industry, transpor- 
tation companies, and others, I am wondering whether the backlog of applica- 
tions for these frequencies is not constantly increasing and what the Commission 
feels can be done with regards to these applications? 


Answer 


We believe that this matter is largely a matter of policy and money. Appli- 
eations in the safety and special services have a seasonal characteristic varying 
from about 12,000 (based on 1956 figures) per month in the winter, up to some- 
thing in excess of 18,000 applications per month filed during March, April, May, 
and June with a yearly superimposed growth tread. It has been basic policy to 
operate our application processing with a greater backlog during the summer 
months due to the increased flow of applications and to catch up during the win- 
ter months when the flow of applications drops. 

Thus, we maintain about the same staff to process applications throughout the 
year with the backlog varying somewhere in the order of 3 weeks to approxi- 
mately 12 weeks. We believe that a reasonable interpretation of section 5 (e) 
of the Communications Act of 1934 in that 90 days is a permissible backlog. Ac- 
cordingly, our budgets for 1957 and 1958 have been made up on the basis of end- 
ing the fiscal year with a backlog of approximately 12 weeks or 90 days. Con- 
gress approved our budget for 1957 on the basis of a 12-week backlog. We 
understand that, in general, the industry is not satisfied with the type of back- 
log we propose in our budgets, but would prefer a backlog never to exceed ap- 
proximately 1 month at any time. 


CoMMON CARRIERS 

Question 

In the field of common carriers, I have two questions. Recently, I have seen 
in the press statements with regard to new cables laid between the United 
States and Great Britain by the American Telephone & Telegraph Co. 

(a) Do you have any statement to make with regard to the state of competi- 
tion between telephone and telegraph in the international field? 

(b) Also, with respect to cables I am wondering whether you can relate to 
the committee the present status of the divestment procedure with regard to 
the international cables owned by the Western Union Co.? 


Answer 


(a) No short statement which would comprehensively set forth the salient 
features of competition between telephone and telegraph companies in the inter- 
national field can be made without some detailed narrative explanation of the 
long and involved history in communication services. Hence the following state- 
ment is necessary in order to set forth the Commission’s policy as well as the 
factual background, as an answer to both questions submitted for reply. 


COMPETITION BETWEEN TELEPHONE AND TELEGRAPH IN THE INTERNATIONAL FIELD 


(a) The Commission has not established any uniform policy with respect to 
competition between telephone and telegraph communication services in the 
international field. Instead, the Commission has considered it to be in the 
public interest to determine such matters on a case-by-case basis. 

The Commission records indicate that at the time it was created, and for 
many years prior thereto, several of the international telegraph communications 
companies, i. e.. RCA Communications, Inc., Mackay Radio & Telegraph Co., and 
Press Wireless, Inc., had been providing broadcast program transmission and 











AGENCY HEARINGS 383 


reception services which are voice communication services. However, in view 
of the long-established precedent, and in view of the fact that these carriers 
derived $207,783 in revenues from such services in 1956, the Commission would 
be reluctant, in the absence of strong evidence that the public interest so re- 
quired, to take any action which would deprive the aforementioned carriers of 
the license authority to provide these services. In addition, in 1931 RCA 
Communications, Inc., started to participate in the furnishing of telephone servy- 
ices between the United States and Hawaii by modifying some of its then- 
existing equipment at its telegraph station in Hawaii. Since RCAC was able 
to participate in such service with relatively little investment, it is the Com- 
mission’s understanding that telephone service between the United States and 
Hawaii was made available to the public sooner than might otherwise have 
been possible. Thereafter, in 1945, the Mutual Telephone Company of Hawaii 
(now the Hawaiian Telephone Co.) sought authority to replace RCAC in pro- 
viding this service. After an extensive hearing, the Commission determined 
that the public interest would be served by renewal of the RCAC authority 
rather than by a grant of the Mutual Telephone application.’ At the present 
time RCAC participates in providing international telephone service through its 
facilities at Hawaii, Guam, and the Philippines. In 1956 it reported revenues 
of $692,746 from these telephone operations. Other international telegraph car- 
riers, i. e., Tropical Radio Telegraph Co. and All America Cables & Radio, Inc., 
also provide international telephone service through the facilities they operate 
in certain foreign countries in Central and South America. They reported that 
revenues from such services totaled $806,575 in 1956. Finally, the Commission 
now has before it an application from RCA Communications, Inc., whereby that 
company seeks to replace the American Telephone & Telegraph Co. in providing 
the San Francisco United States-Hawaiian radiotelephone link. This matter 
has been designated for hearing in dockets Nos. 11954 and 11955 to commence 
on June 3, 1957. In view of the fact that this matter will come before the Com- 
mission for decision it is felt it would not be appropriate for the Commission 
to comment thereon. 

On the other hand, it is to be noted that during World War II when there 
was an urgent need for communication facilities, American Telephone & Tele- 
graph Co. provided certain telegraph facilities between the United States and 
Great Britain to United States defense agencies. It is also to be noted that any 
attempt to establish a uniform policy would require resolution of the problem of 
how to treat the Cuban American Telephone Co. This company which has been in 
operation since 1921 provides both telephone and telegraph services between the 
United States and Cuba. It is owned 50 percent by American Telephone & 
Telegraph Co. which is primarily a telephone company, and 50 percent by 
International Telephone & Telegraph Corp. which controls three major Ameri- 
ean international telegraph carriers (Mackay Radio & Telegraph Co., All 
America Cables and Radio, Inc., and the Commercial Cable Co.). 

Your attention is invited to the fact that American Telephone & Telegraph Co. 
in cooperation with British and Canadian communication authorities, has laid 
a transatlantic telephone cable system to provide service between the United 
States and the United Kingdom. Connections between the cable landing points 
in Canada and the American Telephone & Telegraph Co. telephone network in 
the United States are effected by means of a microwave system which, so far 
as its operations in the United States are concerned, is licensed by this Com- 
mission. The aforementioned cables have the capacity to handle 36 two-way 
telephone conversations simultaneously. Further, each of the voice channels can 
be subdivided into numerous telegraph channels. At the time that American 
Telephone & Telegraph Co. entered into a contract for the cables with British 
and Canadian communication authorities, it made it clear that it has no desire 
to, or intention of, providing telegraph service between the United States and 
Great Britain over these channels except insofar as requests were received to 
provide such service to agencies of the United States or British Governments. 
However, in order that the Commission might have appropirate control over 
this situation it inserted a condition in the license it gave American Telephone 
& Telegraph Co. for the aforementioned microwave system which, in essence, 
provides that American Telephone & Telegraph Co. may not use such micro- 
wave facilities to provide anything other than telephone service unless and 


tJn the Matter of tiie Application of Mutual Telephone Company, ete., 12 F. C. C., at 
875, 1948. 








384 AGENCY HEARINGS 


until prior authorization has been received from this Commission. To date no 
application for such authority has been filed with the Commission. 

In view of the foregoing, and of the advantages inherent in maintaining a 
flexible position which enables the Commission to resolve each problem in the 
highly delicate, complex and important, from a national defense point of view, 
international communications field, on its own merits, the Commission has not 
felt that the public interest would be served by any attempt to establish a uni- 
form or rigid policy with respect to competition between the telephone and tele- 
graph fields of communications. 

The Commission has been watching carefully the developments of all means 
of international communications. Your attention is invited to the fact that in 
the last 10 years international telephone revenues have shown a tremendous 
increase. Thus, between 1947 and 1956 American Telephone & Telegraph Co.’s 
overseas telephone revenues increased from $5,766,000 to $15,133,000, an increase 
of more than 160 percent. At the same time international message telegraph 
revenues increased from $41,259,000 to $59,087,000 or only about 43 percent. 
On the other hand in this period direct customer-to-customer telegraph service 
revenues increased from $784,000 to $8,920,000 or 957 percent. Finally, revenues 
of other telegraph services increased from $657,000 to $3,224,000 or 390 percent 
between 1947 and 1956. To put it another way, in 1947 American Telephone & 
Telegraph Co. realized 11.8 cents out of each dollar spent for international 
communications, whereas in 1956 it realized 17.3 cents out of such dollars. At 
the same time, the share of telegraph message services in the international 
communications dollars decreased from 84.2 cents to 67.7 cents. Direct 
customer-to-customer telegraph services showed an increase in their share of 
the customers’ communications dollars from 1.6 cents to 9.5 cents. All other 
services by telegraph carriers showed an increase in their respective share of 
the customers’ dollars from 2.4 cents to 5.5 cents. 

The foregoing figures show clearly the very rapid relative growth of direct 
communication services including telephone, international teleprinter, and 
leased telegraph channel services, in the last 10 years. Thus far the competi- 
tion of the telephone companies has been limited to the provision of telephone 
type services. American Telephone & Telegraph Co. has indicated to the Com- 
mission, that aside from places like Hawaii, which it considers to be part of 
the United States and therefore interstate service, it does not desire to provide 
any telegraph service. 


PRESENT STATUS OF THE DIVESTMENT PROCEDURE BACKGROUND 


(b) At the time the Commission approved the merger of Western Union and 
Postal Telegraph, Inc., in 1943, it required, pursuant to the provisions of section 
222 (c) (2) of the Communications Act, that Western Union exercise due dili- 
gence to bring about the divestment of its international telegraph operations as 
promptly as it reasonably could, but in no event later than 1 year from the 
date of that order. In addition in the same order the Commission retained juris- 
diction of this matter; required quarterly reports as to the status of negotiations 
for divestment; and provided that extensions of the time within which to divest 
might be granted if a satisfactory showing were made that divestment could not 
be effected within the time originally fixed despite the exercise of due diligence. 

Western Union has not as yet divested itself of its cables. It has been granted 
9 extensions for 1 year between 1944 and 1952 and, more recently, 8 extensions 
for 6-month periods, the last one having been granted by order dated March 20, 
1957, until September 27, 1957. The Commission on March 5, 1952, after review- 
ing the reports from Western Union which indicated that no substantial progress 
had been made toward effecting divestment, adopted an order, instituting an 
investigation into the entire matter in order to determine what action the Com- 
mission should take or recommend with respect thereto (docket No. 10151). 
Hearings in this matter have been concluded and an initial decision recommend- 
ing that Western Union be required to divest itself of its cables within an 18 
month period has been issued. At present the matter is awaiting oral argument 
now set for May 13, 1957, after which the Commission will issue its final decision 
in this matter. 

Although Western Union, in the course of the aforementioned investigation by 
the Commission, had stated for the record that there were no persons seriously 
interested in acquiring the cables, and had advanced opinions from certain finan- 
cial experts that it was unlikely that there was a market for such cables at a 
reasonable price, the situation has changed radically since the issuance of the 
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above-described initial decision. Within about 6 months after the issuance of this 
initial decision Western Union entered into a preliminary agreement with 
Textron American for the sale of the cables to a subsidiary of that company. 
This agreement was not finalized because the Anglo American Telegraph Co. 
from which Western Union leases certain of its cables, until the year 2010, 
was unwilling to release Western Union from its obligations under this lease, 
and accept the subsidiary of Textron American in lieu of Western Union as 
responsible for making the payments and meeting the other obligations under 
the lease. Thereafter, Western Union reported that some 14 other entities were 
interested in acquiring the cables and in February 1956 entered into a memo- 
randum of understanding with American Securities Corp. for the sale of the 
cables. This memorandum of understanding was to be followed by a firm con- 
tract provided that within 6 months of the signing thereof, certain conditions 
precedent relating to the aforementioned Anglo lease, to Western Union’s allow- 
able rate base, to its depreciation expense, as well as to its licenses and authori- 
zations to operate in various parts of the world, had been resolved. Since 
Western Union’s cable landing licenses in Great Britain had expired many years 
ago, Western Union is now engaged in negotiations with the British looking 
toward a renewal thereof under terms and conditions which would be sufficiently 
favorable to provide a basis for the sale of the cables. Such negotiations are 
still continuing. In the interim, the memorandum of understanding between 
Western Union and American Securities has twice been extended, more recently 
to March 27, 1957. The Commission is informed that the parties are negotiating 
a further extension until September 27, 1957. 

In the interim, on November 2, 1956, Western Union filed a formal pleading 
whereby it sought increases in its share of the tolls for originating and termi- 
nating international message telegraph traffic within the continental United 
States. It is estimated that a grant of its request would decrease the revenues 
of the Western Union cable division by about $950,000 per annum, since Western 
Union acts as the sole domestic pickup and delivery agent for its cable division 
within the continental United States. A hearing is now scheduled to start on 
May 15, 1957, on the aforementioned Western Union request. In this same hear- 
ing it will be determined whether the international telegraph carriers, including 
the Western Union cable division, should be allowed to pass on to the public any 
or all of such increases as may be granted the Western Union landline-system. 
American Securities has indicated that its willingness to purchase the cable 
system was dependent upon a decision in the aforementioned rate proceeding 
which would leave the cable system “whole” with respect to any increases in the 
landline divisions. Western Union has indicated that it is willing to accept this 
term in the extension agreement being negotiated between it and American 
Securities. 

In the interim the Commission had originally scheduled oral argument in its 
formal investigation (docket No. 10151), into the divestment matter for July 2, 
1956. This oral argument was twice postponed on motion of Western Union 
wherein among other things reference was made to the pending agreement for 
divestment of the cable system to American Securities. On March 20, 1957, the 
Commission considered the most recent Western Union petition for an extension 
of time within which to divest. After such consideration it adopted an order, a 
copy of which is attached hereto, granting an extension until September 27, 1957. 
At the same time the Commission approved a letter to Western Union wherein 
it raised several questions with respect to the matter of divestment and requested 
comments from Western Union in reply thereto by April 15, 1957. A copy of this 
letter to Western Union is also attached hereto. Finally, on the same day the 
Commission ordered that oral argument in the formal divestment proceeding 
(docket No. 10151), be held on May 13, 1957. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
FCC 57-270 
42263 
CORRECTED 
Docket No. 6517 


In the Matter of The Application for Merger of 
THE WESTERN UNION TELEGRAPH COMPANY AND POSTAL TELEGRAPH, INC. 


ORDER 


At a session of the Federal Communications Commission held at its offices 
in Washington, D. C. on the 20th day of March, 1957; 

The Commission having under consideration : 

(a) A Petition in letter form filed by The Western Union Telegraph 
Company on February 25, 1957 wherein it is stated that negotiations relat- 
ing to the issuance of new cable landing licenses to operate in the United 
Kingdom are proceeding but have not been concluded; that certain other 
conditions precedent to a definitive contract for the divestment of its inter- 
national telegraph operations to a prospective purchaser set forth in the 
currently effetcive Memorandum of Understanding with such prospective 
purchaser have not yet occurred; and that an agreement with such pro- 
spective purchaser will be entered into extending the time for the occur- 
rence of such conditions to September 27, 1957; and wherein it is requested 
that the time within which divestment of its international telegraph oper- 
ations is required to be effected by extended to September 27, 1957: 

(b) Letters from RCA Communications, Inc., and American Cable and 
Radio Corporation filed on March 6, 1957, and March 7, 1957, respectively, 
wherein each such Company does not object to an extension of three months, 
but raises objections to an extension beyond such period ; and 

(c) The proceedings in Docket No. 10151, In the Matter of The Western 
Union Telegraph Company—Divestment, etc; 

Ir APPEARING, That such divestment cannot reasonably be effected by March 
27, 1957; 

It FURTHER APPEARING, That Western Union and the prospective purchaser 
have agreed to amend their Memorandum of Understanding so as to extend the 
time for the oceurrence of certain conditions precedent to a final contract from 
March 27, 1957 to September 27, 1957; 

It FURTHER APPEARING, Tiat, after the conditions precedent presently required 
occur, further proceedings, which will probably require several months, must be 
undertaken before it can finally be determined whether Western Union will in 
fact divest to the prospective purchaser ; 

it FurTHER APPEARING, That oral argument on exceptions to the Initial 
Decision in Docket No. 10151 has not yet taken place, and that in view of the 
complexity of the matter a period of six months from March 27, 1957 may 
reasonably be expected to be required for reaching a final Decision upon the 
issues in Docket No. 10151: 

It Is OrpERED, That The Western Union Telegraph Company IS GRANTED 
an extension of six months from March 27, 1957 within which to divest its 
international telegraph operations, provided, however, that such extension is 
subject to the provisions of any order which may be issued as result of a final 
determination of the issues in Docket No. 10151. 

FEDERAL COMMUNICATIONS COMMISSION, 
Mary Jane Morris, Secretary. 
Released : March 21, 1957. 


FrDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., March 20, 1957. 
Re docket 6517 


Mr. WALTER P. MARSHALL, 
President, The Western Union Telegraph Co., 
New York, N.Y. 
DEAR MR. MARSHALL: This is in reference to the letter dated February 21, 
1957, in which your company petitioned that the Commission extend to Septem- 
ber 27, 1957, the time within which the divestment of its international telegraph 
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operations is to be effected as required by subsection 222 (c) (2) of the Com- 
munications Act of 1934, as amended, and Commission orders pursuant thereto. 

In this connection, there is enclosed herewith a copy of an order adopted 
by the Commission on March 20, 1957, granting your company an extension of 
6 months from March 27, 1957, within which to effect divestment of its inter- 
national telegraph operations, subject to the provisions of any order which may 
be issued as a result of a final determination of the issues in docket No. 10151. 

The Commission notes that more than a year has elapsed since it was first 
advised of the signing of a memorandum of understanding with the American 
Securities Corp. and that this is the third time that a petition for an extension 
of time within which to divest has been based on such understanding. The 
Commission can appreciate that various complex problems must be resolved 
before a definitive agreement is entered into. Among such problems is one 
relating to the granting of new cable landing authorizations to Western Union 
or its successor by the United Kingdom. However, it appears that your cable- 
landing rights in the United Kingdom expired many years ago and that your 
company did not take any affirmative steps looking toward a renewal thereof 
until this understanding was reached with American Securities in February 
1956, although you have been under an obligation to divest since the latter part 
of 1948. In view of the foregoing the Commission is of the opinion that it is 
incumbent upon your company to press with the utmost vigor for a resolution 
of the probiems which remain to be solved before mutually satisfactory terms 
are reached with the appropriate authorities in the United Kingdom for new 
cable-landing authorizations. 

It is noted that the other problems which were mentioned in the original 
memorandum of understanding are being held in abeyance pending a satisfac- 
tory solution of the cable-landing authorizations. The Commission is aware 
that by letter dated July 24, 1956, it advised American Securities Corp. that 
there wus no objection to that company’s proposed course of action whereby it 
would defer discussions with the Commission on such matters as rates, depreci- 
ation, and the international formula until after the question of the cable-landing 
licenses had been resolved. However, almost 8 months have elapsed since that 
letter was written and the Commission is now of the opinion that, in the in- 
terest of a prompt disposition of this matter, the various problems should be 
considered simultaneously rather than consecutively. 

Finally, it is noted that the memorandum of understanding between the two 
companies will be further extended and that the terms thereof have been modi- 
fied to include a provision conditioning the obligations of American Securities 
Corp. upon a satisfactorily resolution of the landline rate and international! toll 
questions arising as a result of your company’s complaint and petition for a 
revision of the landline divisions. It is our understanding that you have had 
the question of landline divisions under consideration for several years now 
and that representatives of your company first discussed the matter informally 
with members of the Commission’s staff in December 1954. We are also advised 
that American Securities Corp. had made clear its position that if your company 
filed a formal request for revisions in the landline divisions it would seek to 
postpone the conclusion of a definitive contract until after the matter had been 
resolved and the earnings position of the cable system clarified. It would 
appear therefore that your company must have been aware that the filing of 
your complaint and petition on November 5, 1956, about 9 months after you 
first entered into an understanding with American Securities Corp., would delay 
any opportunity to conclude a definitive contract for divestment until such 
proceeding had been concluded and a final decision therein issued. Under these 
circumstances, the Commission finds it difficult to understand why any formal 
request for revision of the landline divisions was not filed at or about the same 
time the memorandum of understanding with American Securities was first 
agreed tuo; or conversely, in view of previous lengthy delays, why such formal 
request was not postponed until a reasonable time after a final agreement to 
divest to American Securities was negotiated. 

The Commission, of course, is not in any position to indicate the terms or 
conditions that a prospective purchaser may deem desirable to require before 
entering into a definitive contract to acquire the Western Union international 
telegraph operations, However, such conditions are of interest to the Commis- 
sion in determining the action it may take vis-a-vis your company with respect 
to the matter of divestment. In this connection you are advised that the Com- 
mission does not consider that a provision in the memorandum conditioning 
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the obligation of American Securities upon an adjustment of international tele- 
graph rates in such a fashion as “to make the cable system whole for any in- 
crease in the land line rates” is necessarily a valid ground upon which to base 
further extensions of time within which to divest. Any such action by the 
Commission might be construed as a form of guaranty that the cable system 
will continue to earn a particular rate of return. The Commission, as you are 
aware, does not and cannot offer such guaranty; nor can the Commission say 
at this time that the return now being earned by the Western Union cables is 
necessarily exactly the return which it should be given the opportunity to earn 
as a result of rate adjustments, if any, which may eventuate from pending pro- 
ceedings. It should also be noted that experience in the field of international 
communications indicates that from time to time, at relatively close intervals, 
changes take place and proceedings arise, which can and do affect the earnings 
of the carriers including Western Union cables. If a prospective purchaser were 
to refuse to purchase the cables until all possible questions were resolved, it is 
likely that such a sale would never be consummated. 

This letter is being sent to your company and to American Securities Corp., 
as well as to American Cable & Radio Corp. and RCA Communications, Inc., 
which commented on your petition for an extension of time within which to 
effectuate divestment in order that your company may be fully aware of the 
Commission’s position with respect to the various matters set forth in your 
request for an extension. The Commission would appreciate a reply from your 
company by April 15, 1957, setting forth the course of action your company 
intends to follow in the light of the views herein set forth. 

By direction of the Commission : 

Mary JANE Morris, Secretary. 


TRAFFICKING IN TELEVISION LICENSES 
Question 

From time to time I read in the press reports on the amounts of money which 
are being paid by persons acquiring television licenses, Of course, these licenses 
are granted by the Commission in the public interest. 

What consideration has the Commission given to the practices engaged in the 
sale and acquisition of television stations? 

Does the Commission set down for hearings all sales for the purpose of deter- 
mining whether such sale is in the public interest? 

Particularly in the case of acquisition of television stations by persons who 
already own other television stations—does the Commission set down for hear- 
ing the proposed transfer of the television licenses? 

(Note.—It would perhaps be interesting to have inserted in the record a 
complete list of transfers of television stations for the last 5 years, setting 
forth the names of the previous owners, the name of the new owner, the names of 
other stations owned by such owner, and the purchase price paid for the station.) 


Answer 


The Commission does give consideration to the practices in the sale and acqui- 
sition of television stations and has a policy against trafficking in licenses; i. e., 
the purchase and sale of broadcast stations by promoters rather than by in- 
dividuals who are interested in providing a service in the public interest. The 
Commission in each case considers the qualifications of a proposed purchaser. 
However, there 'is a serious doubt as to the Commission’s jurisdiction, particu- 
larly in noncomparative cases, to deny an application for its consent to the sale 
of a station solely because of the type of business in which the prospective pur- 
chaser is engaged. Thus, in Stahlman v. FCC (126 F. 2d 124), the Court of Ap- 
peals for the District of Columbia indicated that the Commission has no author- 
ity under the Communications Act to adopt a flat prohibition against ownership 
of broadcast facilities by newspaper publishers. The court observed that if 
the Commission had authority to bar newspaper publishers, “it would follow that 
the power to exclude exists also as to schools and churches; and if to these, the 
interdict might be applied wherever the Commission chose to apply it.” It 
should also be pointed out that in cases involving assignments of licenses or trans- 
fers of control of corporate licensees, section 310 (b) of the act provides that 
“the Commission may not consider whether the public interest, convenience, and 
necessity might be served by the transfer, assignment, or disposal of the permit 
or license to a person other than the proposed transferee or assignee.” This 
means that the Commission may not consider assigning a license to a third party 
even if such a party appears to be better qualified than the proposed assignee. 
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In considering applications for broadcast facilities, the Commission determines 
whether the applicants are legally, financially, technically, and otherwise quali- 
fied. The procedure for designating applications for hearing is set forth in 
section 309 of the Communications Act. In substance, that section provides 
that if upon examination of any application the Commission shall find that the 
public interest would be served by a grant thereof, it shall grant such applica- 
tion. If upon examination of such application, the Commission is unable to 
make such a finding, it shall notify the applicant of the grounds and reasons for 
its inability to make such a finding. If the Commission, after considering the 
applicant’s reply, shall be unable to make the above finding, it shall designate 
the application for hearing on the grounds or reasons then obtaining. 

In light of the above statutory requirements, the Commission is authorized 
to designate an application for hearing only when it is unable to find, upon an 
examination of an application, that a grant thereof would serve the public 
interest. 

C. In the absence of any other questions, a hearing would be ordered only if 
the Commission were unable to find that a grant would be consistent with its 
multiple-ownership rules. The rule pertaining to television (sec. 3.636) reads 
as follows: 

“Multiple ownership.—(a) No license for a television broadcast station shall 
be granted to any party (including all parties under common control) if: 

“(1) Such party directly or indirectly owns, operates, or controls another 
television broadcast station which serves substantially the same area; or 

“(2) Such party, or any slockhoider, officer or director of such party, directly 
or indirectly owns, operates, controls or has any interest in, or is an officer or 
director of any other television broadcast station if the grant of such license 
would result in a concentration of control of television broadcasting in a manner 
inconsistent with public interest, convenience, or necessity. In determining 
whether there is such a concentration of control, consideration will be given to 
the facts of each case with particular reference to such factors as the size, ex- 
tent and location of area served, the number of people served, and the extent of 
other competitive service to the areas in question. The Commission, however, 
will in any event consider that there would be such a concentration of control 
contrary to the public interest, convenience, or necessity for any party or any 
of its stockholders, officers, or directors to have a direct or indirect interest in, 
or be stockholders, officers, or directors of, more than 7 television broadcast sta- 
tions, no more than 5 of which may be in the VHF band. 

“(b) Paragraph (a) of this section is not applicable to noncommerical edu- 
cational stations. 

“Note 1: The word ‘control’ as used herein is not limited to majority stock 
ownership, but includes actual working control in whatever manner exercised. 

“Note 2: In applying the provisions of paragraph (a) of this section to the 
stockholders of a corporation which has more than 50 voting stockholders, 
only those stockholders need be considered who are officers or directors or who 
directly or indirectly own 1 percent or more of the outstanding voting stock.” 

In regard to the parenthetical note added to your question that— 

“It would perhaps be interesting to have inserted in the record a complete 
list of transfers of television stations for the last 5 years, setting forth the 
names of the previous owners, the new owner, the names of other stations 
owned by such owner, and the purchase price paid for the station,” 
the accumulation of such data which involves 454 nonbearing assignment 
and/or transfer of control applications granted during the calendar years of 
1952 through 1956 for commercial TV stations, would entail problems or con- 
siderations such as: 

1. The examination of approximately 250 official weekly agenda of the Com- 
mission pertaining to transfers of control of corporate licensees or permittees 
and/or assignments of licenses or construction permits of commercial tele- 
vision stations: 

2. The examination of Commission files in each case to ascertain whether 
there have been changes in station call letters and/or, in the case of corporate 
or partnership permittees or licensees, there have been changes in the names 
thereof ; 

3. The examination, in the case of corporate permittees and/or licensees, or 
records to ascertain whether the control transferred was the relinquishment 


or acquisition of “negative” (50 percent of the issued stock) or “positive” 
control (more than 50 percent) : 
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4. The examination of records on all cases to ascertain whether the trans- 
fer or assignment was an involuntary one (i. e. caused by death, bankruptcy, 
or other legal disability of a permittee or a licensee) ; 

5. The examination of records to ascertain whether the transfers or assign- 
ments were merely pro forma such as assignments or transfer of control be- 
tween parent and subsidiary corporations requiring only staff action under 
delegated authority as in the case or involuntary transfers or assignments; 

6. As to the “price paid for the station,” only a small percentage of the sales 
involve a total cash consideration, and thus is easily ascertainable, while the 
greater percentage involves— 

(a) Cash plus interest-bearing secured notes. 

(b) Cash plus assumption of certain liabilities of seller. 

(c) Only assumption of certain liabilities of seller. 

(d@) Cash plus stock of buyer. 

(e) Cash plus lien or mortgage on buyer’s assets. 

(f) Cash plus leases. 

(g) Cash plus exchange of other broadcast stations. 

(i) Cash plus real estate and/or personal property. 

(i) Transfer of unliquidated assets. 

(j) And when a combination of stations (TV, AM, FM, and auxiliaries or 
more than one TV station) are sold the total price, whatever it may be, is 
rarely apportioned between the facilities acquired and therefore not readily 
ascertainable for a particular TV station ; 

7. As to “other stations owned by such owners,” in the case of each corpo- 
rate licensee or permittee, for example, the ownership interest of every one of 
its officers, directors, and stockholders in other stations would have to be 
listed, together with the interest of those in family or business privity with 
such persons. Similar research would be necessary with respect to individuals, 
partnerships, trustee owners, and voting proxy holders. 

In view of the above, it is felt that the committee would not desire that 
the Commission secure the information for presentation at this time. 

However, we herewith present the statistics that are kept current by the 
Commission’s staff which relate to the note added to this question. 

In the calendar years of 1952 to 1956, inclusive, there were 484 applications 
filed and 454 granted for transfers of control and/or assignments of construc- 
tion permits or licenses for commercial television broadcast stations. 


STANDARDS FoR GRANTING OF LICENSES 

Question 

I have frequently heard complaints on the part of Members of Congress and 
the general public with regard to alleged preference shown by the Commission 
to this or that person in granting a television license. I know that the Commis- 
sion is observing certain standards in granting these licenses, and I am won- 
dering whether these standards should not be incorporated in the Commission’s 
rules so that they may be known to everybody. 


Answer 


The Commission has not established hard and fast standards or formulated 
rigid criteria which would apply to all cases for granting licenses. Circum- 
stances vary in individual markets and numerous factors bear on the choice 
in any individual community or area. The ultimate is what would best serve 
the public interest. Hence each application is treated on a case-by-case basis. 


Question 


What is the status of this study, and do you have any observations to make 
with regard to the competitive situation at the present time among the three 
principal television networks? 


Answer 


We do have three strong networks in operation and these are presently 
having the consideration of the Network Study Committee. 

The collection of data has been substantially completed with regard to most 
components of the industry and the staff is collating and appraising these data. 
The television stations and networks have completed the submission of infor- 
mation requested of them with the exception of a questionnaire relative to 
network-produced. programs which was sent to the networks during the week 
of February 25, 1957. Most of the station representatives and advertising 
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agencies have submitted the information requested of them and it is believed 
that substantially all will voluntarily submit the information requested of them. 
Unfortunately, less cooperation has been received to date from the nonnetwork 
program producers. While a substantial number have voluntarily supplied the 
information requested, and others have advised that they are currently prepar- 
ing the information and will submit it shortly, a majority of nonnetwork pro- 
gram producers have ignored the questionnaire sent to them. Every effort is 
being made to obtain this information through voluntary compliance. However, 
if this is unsuccessful, the Network Study Committee of Commissioners have 
decided that the subpena process should be invoked as to any in this group, as 
well as in other components of the industry, who do not submit the informa- 
tion voluntarily. 
MULTIPLE OWNERSHIP 

Question 


When you were before us the last time, the United States Court of Appeals 
for the District of Columbia had struck down the Commission’s multiple-owner- 
ship rule. Since then, I believe, the Supreme Court reversed the Circuit Court of 
Appeals and thus the Commission’s multiple-ownership rule with regard to radio 
and television stations still stands. I think since then the Commission has had 
under consideration changes in its multiple-ownership rule. 

What can you tell this committee with regard to contemplated changes in the 
multiple-ownership rule? 


Answer 


The Commission has deferred consideration of the multiple-ownership rules 
for the present because the information on multiple ownership being obtained 
through the network study is incomplete and the general multiple-ownership 
problem is sufficiently interrelated with the problem of network ownership and 
operation of stations that any revision of the rules should be determined in the 
light of the information available in the complete network study report. 


DEINTERMIXTURE 

Question 

The Commission last week adopted modifications in its table of assignments 
of television channels in the so-called deintermixture cases. I note that in 
each of these cases one or more Commissioners dissented, and I note that dif- 
ferent Commissioners dissented in different cases. 

Can you tell this committee what the criteria are that will govern in the future 
a determination whether a particular area will or will not be deintermixed ? 
Answers 

No definite criteria has been established because each individual case must be 
decided by the individual facts in each case. Since the factual situation differs 
it is logical that the Commissioners will differ in their views in each case. How- 
ever the Commission is endeavoring to adhere to the principles which prompted 
the enactment of the Communications Act, namely to try to make a nationwide 
competitive television system. Therefore one of the aspects is to consider the 
competitive situation. Another is to consider the degree of coverage which will 
take place in the area. Another, what service will the people receive if a V 
station is removed and U station or stations substituted? Another, would the V 
station if moved lie dormant or begin operation? Therefore until such time as a 
broad national policy can be determined, a case-by-case basis must be used to 
enable TV to be received in as many homes as possible. Consequently, it is not 
possible at this time to establish inflexible criteria to determine the future action 
of the Commission as to whether particular areas will or will not be deintermixed. 


DEIN TER MIXTURE 


The Commission last week adopted modifications in its table of assignments 
of television channels in the so-called deintermixture cases. I note that in each 
of these cases one or more Commissioners dissented, and I note that different 
Commissioners dissented in different cases. 

Can you tell this committee what the criteria are that will govern in the 
future a determination whether a particular area will or will not be deintermixed ? 


Mr. Drneets.. Would it be possible, Mr. Chairman, to ask the Com- 
missioner to afford us the courtesy of appearing here one more time, 
sir? 
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The Cuarrman. If we can set a date. We have set the committee 
schedule pretty tight, but they will be back up here before the com- 
mittee on certain legislation and maybe we can get the benefit of their 
views, or if you have any question which you would like to submit in 
writing as I am doing here, you may do that. 

Mr. Diet. Thank you. 


Commissioner McConnavcuery. We will be very happy to submit 
them. 

The Cuarrman. The committee will adjourn. 

Mr. Chairman, may I thank you and your associates and the staff 
that you have for your appearance here today again. 

Commissioner McConnavucuey. Thank, you, Mr. Chairman. 

The Cuarrman. The committee will adjourn. 

(The following letter was later submitted for the record :) 


CLEAR CHANNEL BROADCASTING SERVICE, 
Washington, D. C., March 21, 1957. 
Hon. OREN Hargis, 
Chairman, House Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Harris: On March 12, 1957, the Commissioners of the 
Federal Communications Commission appeared before your committee. During 
the course of their testimony several references were made to the petition now 
pending before the Federal Communications Commission by the Daytime Broad- 
casters’ Association seeking authority for daytime stations to operate before 
sunrise and after sunset. The impression was left in the record that the operation 
of clear channel stations is the sole obstacle to the relief requested by the day- 
time stations. See Tr. 42-44, 91-98. You individually, apparently, were of 
this impression inasmuch as you asked the following question: 

Is the fact that you have certain clear channel stations the reason that 

you cannot establish the hours of daytime stations? 

Your question was answered by Mr. Schulkind of the Commission’s staff who 
made no reference to operation on other than class I frequencies by daytime 
stations. After Mr. Schulkind had finished his explanation, you asked him if 
his explanation did not mean that the answer to your above-quoted question 
was “yes” to which Mr. Schulkind replied, “That is right.” For your informa- 
tion, I wish to direct your attention to the fact that as of February 20, 1957, a 
total of 1.292 daytime stations were either in operation or had been authorized 
by the Federal Communications Commission to operate on the following classes 
of channels: 


! 
| Number of | Percent of 





Class of channel on which daytime stations operate | daytime | total 

| Stations | 
aie cine aie poe <r 
United States class I-A clear channels. - ......................-.......--1<+-4--.- 59 | 5 
United States class I-B clear channels___........-.............-...--......-- See 51 | 4 
United States class ITI regional channels_____. | 779 | 60 
On clear channels assigned to North American countries other than United States | 401 31 
United States class IV local channels. -.................--.-.-.--.--.-.----.--- of De candice barca 
| 1, 292 | 100 


From the foregoing it is evident that the daytimers’ proposal primarily affects 
regional channels, and secondarily affects clear channels assigned to North 
American countries other than the United States. The number of daytime sta- 
tions operating on United States clear channels is insignificant. However, the 
problem is one which affects all unlimited-time stations. 

With respect to the daytime stations operating on class I-A clear channels 
assigned to North American countries other than the United States, I wish to 
call your attention to the fact that this proposal raises international problems 
which would require further international negotiations. 
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The agreement between the United States of America and the United Mexican 
States which was forwarded to the Senate by the President of the United States 
on March 12, 1957, provides: 

Daytime class II assignments by either contracting party on Clear channels 
upon which the other contracting party has the class I—A priority will be 
subject to the following conditions: Permissible hours of operation: Sun- 
rise to sunset at the location of the class II station.” 

The hours of operation of daytime stations operating on clear channels of 
North American countries other than Mexico would be governed by the North 
American Regional Broadcasting Agreement, if and when ratified. This agree- 
ment was transmitted to the Senate on February 5, 1951, and is now pending be- 
fore the Senate Committee on Foreign Relations and it defines daytime operation 
as follows: 

Daytime operation in general means operation between the times of local 
sunrise and local sunset at the transmitter location of the station; however, 
in particular cases other hours for daytime operation may be established, 
either in the present agreement or in bilateral agreements, between the respec- 
tive contracting governments, taking into account the location of the station 
it is intended to protect. 

Pending ratification of the North American Regional Broadcasting Agreement, 
the signatory countries thereto have, in substance, generally complied with 
its provisions. 

I am sure, Congressman Harris, you will agree that the above facts prove 
conclusively that United States clear channel stations have only a remote rela- 
tionship to the efforts of daytime stations to increase their hours of operation. 

Regardless of the above-mentioned complications, the proposal has fundamental 
shortcomings. Qualified engineers are agreed that on the vast majority of 
channels on which daytime stations operate, to permit presunrise and postsunset 
operation would create intolerable interference conditions. The obvious result 
would be a substantial net loss of radio service during these periods throughout 
the country. I should be happy to visit with you at your convenience to furnish 
you additional details about this interference. 

I am taking the liberty of sending copies of this letter to the other members of 
your committee. I hope that it will be possible to make it a part of the record 
of the hearing. 

Respectfully, 

Hotiis M. SEAVEY. 


(Mr. Dingell later submitted a list of questions. ‘The questions and 
replies of the Commission are as follows :) 


QUESTIONS RELATIVE TO RULES, RESOLUTIONS, STATISTICS AND POLICIES OF THE FCC 


(Submitted by Hon. John D. Dingell) 


1. To date, how many radio stations in each category—(1) AM, (2) FM—and 
how many television stations—(3) VHF, (4) UFH—were originally licensed 
to interests which had control of only one medium of communications? 

(a) How many to interests which also controlled other radio, television or 
newspaper media? 

(b) How many controlled two other radio, television or newspaper Outlets? 

(c) Three? 

(d@) Four? 

Give dates of grants of licenses and names of grantees on b, c, d above. 

2. How many stations in each category were granted originally to newspaper 
interests? How many to nonnewspaper interested? (Nonnewspaper interests 
means situations where no stock was owned by a newspaper, or by one who held 
or owned more than 10 percent of any stock in a newspaper. ) 

8. How many of the above original grants in each category were later trans- 
ferred to newspaper interested? 

4. How many of the above original grants in each category were later trans- 
ferred to nonnewspaper interests? 

5. What are the totals to date in each category now owned by newspaper in- 
terests and nonnewspaper interests, and how many in each of the above 8 cate- 
gories are affiliated with 1 of the 4 major networks? How many in each cate- 
gory are affiliated with each of these networks? 

6. How many of the existing television stations in each category—(1) VHF, 
(2) UHF—were granted construction permits, (3) after hearings were held, (4) 


90960—57——26 
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without hearings, (5) to newspaper interests, (6) to nonnewspaper interests ; 

and how many in each of the categories numbered (1), (2), (4), (5) and (6) 

above were granted quickie grants under the following time periods after the 

application was filed or amended: 24 hours, 48 hours, 72 hours, 4, 5, 6, and 7 days? 
7a. Do you consider it proper to grant a permit without prior hearings? 

7b. How many of these quickie grants in question were objected to by parties 
who felt they had an interest? 

8. How many of these quickie grants objected to have been given a hearing 
to date by the Commission: (1) without recourse to the courts, (2) as a result 
of a court order ; and how many in each category to date did the Commission allow 
to operate by authority other than a license while the problem was still before 
the Commission for final consideration? Of these how many in each category 
had newspaper interests? Also please advise me how many of these quickie 
grants have been upset; (a) by courts, (b) by the Commission. 

9. How many to date of the so-called quickie TV grants (7 days or less) were 
to corporations who published the only daily newspapers in the city in which 
the grant was made, or controlled other media of communication in the area? 
Please list names and dates, as well as the number of and type of media controlled 
in each instance. 

10. How many of the so-called quickie TV grants to date were to newspapers 
(1) who had competitive regular dailies published in the same city and (2) pub- 
lished newspapers in other parts of the State; (83) who published the only daily 
newspapers in the same city (4) as well as newspapers in other parts of the 
same State (5) had one other radio or TV outlet, (6) had two other radio and 
TV outlets, (7) had three other radio or TV outlets? 

11. How many quickie radio and TV grants for construction permits have been 
made, and how many have been objected to (1) by others claiming to have an 
interest, (2) by others applying or attempting to apply for these same channels, 
which have been the subject of Commission hearings, and (3) where the exam- 
iner reversed the original FCC quickie grant, (4) the examiner sustained the 
quickie grant, (5) the Commission vote sustained the examiner, (6) reversed the 
examiner, and (7) which of these were grants to newspaper interests? 

12. How many Commissioners, including Commission chairmen, of the Federal 
Radio Commission as well as the Federal Communications Commission left the 
Commission to take jobs with (1) networks, (2) other radio and TV stations, 
(3) newspapers or magazines, and (4) what were the names of the networks, 
newspapers, Magazines or stations? If with a station, did a new work own 
stock in the station? 

13. How many radio and TV stations have had their licenses deleted by the 
FCC? (1) What stations were they? (2) What were the reasons? (3) Did 
any of them have newspaper interests? 

14. Does the Commission have a public file on (1) each radio station, (2) on 
each network as such (not network-owned stations) ? 

15. Does the Commission have a confidential file on (1) each radio station, 
(2) on each network as such? 

16. If so, are complaints filed by the public or others about programs, opera- 
tion, ete., against such stations and networks filed in the public or confidential 
files? 

17. Are network affiliation contracts filed in the confidential file or public file? 

18. Has the Commission Network Study Group filed a partial report on their 
investigations or multiple ownership, or of mass media of communications and 
information control? If so, please make a copy of this report available for the 
record of this committee. 

19. Are there any communities where more than one company shares a common 
TV channel? If so, how many, and where? 

20. If there are such operations, does the Commission or do you feel that such 
operation is in the general public interest? 

21. Do you or the Commission feel that, in order to equalize the competitive 
situation in a community where some owners of radio stations have TV facilities 
while others in the same competitive area do not, (1) it is within the power of 
the Commision to make such share-channel grants, (2) it would require new 
rulemaking by the Commission to make such grants, (3) it would require legisla- | 
tion by Congress to make such share-channel grants possible? 

22. Do you feel that in the event that such share-channel grants are made that 
two networks should be allowed to affiliate with two or more stations sharing 
such a common channel while some other existing or proposed TV station in 
the same area is deprived of a network affiliation? 
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FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., June 5, 1957. 
Hon. OREN HARRIS, 
Chairman, House Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D. C. 


Dear CONGRESSMAN Harris: At the hearings held before your committee 
March 12, 1957, a rolleall interrupted questions you were permitting the members 
of the committee to propound to us. We understood that as chairman of the 
committee you wanted to submit additional questions to be answered on the 
record as a part of the hearings and permitted other members to do so, too 
(transcript pp. 126 and 138). 

A number of questions were received from you at the conclusion of the hearing, 
the answers to which have been sent to you. 

Under date of March 21 we received from the Honorable John D. Dingell, 
of Michigan, one of the members of your committee, other questions. Enclosed 
is a copy of those questions, our acknowledgement of March 29, a further letter 
from him dated April 10 and our acknowledgement of April 18, all 1957. His 
letters of May 8 and May 29 (copies of which were sent to you) have also been 
received. 

We have been able to assemble the information requested in many of the 
questions submitted by Mr. Dingell. The answers are set forth in the enclosed 
report. We hope that these answers will be adequate and fulfill the requirements 
of the work of your committee. 

In some particulars we have been unable to answer some of the questions 
submitted by Mr. Dingell. The reasons for this are detailed in the attached 
report. For instance, as pointed out in the report, the preparation of the answers 
to some of Mr. Dingell’s questions would entail a study of more than 6,332 files 
containing applications for station licenses and an estimated 10,000 docketed 
cases. Some of these files and dockets are extremely lengthy. For even the 
shortest file and docket we estimate it would take a trained examiner at least 
30 minutes to run through a case to determine if there is any information in 
it which would answer some of the questions Mr. Dingell submitted. In the 
lengthy or more complicated cases it may well take more than a day to search 
through files. 

Timewise, this problem is accentuated because some of the information 
requested by Mr. Dingell may be in the files of the Secretary of Commerce for 
the period prior to 1929, of the old Radio Commission for the period 1928 to 
1934, and of the files of the Archives and of this Commission from 1934 to date. 
Further, as we point out, some of the information is not available at all in 
our files and other data would be very time consuming and difficult to get. In 
instances we would have first to search and see if it is available; second, to 
note and record particular segments of information; third, to coordinate the 
various bits of information obtained; fourth, to restudy data from one source 
in the lgiht of data from other sources; fifth, to bring it all together as a com- 
posite; and last, to prepare an answer to the inquiry from Congressman Dingell. 

It seemed to us that we should give your committee as much information 
as we could in response to the questions submitted by Mr. Dingell. As to the 
material which was not readily available, we felt that it was only fair to go 
carefully into the problems that would be entailed in furnishing this informa- 
tion. It seemed only fair to let you know how much of our manpower would 
be diverted to digging out this information, especially the aspects which do not 
relate to any matters presently before us or your committee in bills under 
consideration. We are reluctant to divert our manpower extensively without 
specifically letting your committee know the time and effort which we estimate 
would be involved in getting this information. Under these circumstances we 
hesitate to do all of this work unless specifically instructed to do so by the 
committee. 

If there is any aspect of this on which we can be of additional assistance we 
will be more than glad to go into it further. 

Sincerely yours, 
GroRGE C. McCoNNAUGHEY, Chairman. 
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Report ON QveEsTIONS SupmirTep py Hon. Jonn D. DINGELL, MEMBER House 
INTERSTATE AND FOREIGN COMMERCE COMMITTEE, ENTITLED “QUESTIONS RELA- 
TIVE TO RULES AND REGULATIONS, STATISTICS AND POLICIES OF FEDERAL Com- 
MUNICATIONS COMMISSION” 


The Commission is desirous of supplying as much of the information requested 
by Congressman Dingell as is feasibly and readily available. However, after 
a most careful review of the questions submitted by him, it apppears that it 
is not feasible to supply answers to all of his questions. To understand the dif- 
ficulties involved, it is necessary to be informed of the following background 
information. 

Prior to 1927, radio authorizations were issued by the Department of Com- 
merce. After 1927, the Federal Radio Commission was created and the issuance 
of radio authorizations was placed within the jurisdiction of this agency. In 
1934, Congress created the FCC, and since that time broadcast authorizations 
have been issued by the latter agency. Consequently this Commission inherited, 
and also has accumulated a large volume of records. 

When an application is filed for a new broadcast station it receives a file num- 
ber. After the application is granted, the call letters of the station are placed 
on the file. This file becomes the station file. Thereafter, as additional applica- 
tions involving this station are granted by the Commission, the applications are 
placed in the station file. Generally, all correspondence relating to the contents 
of an application is placed in the application folder and later is transferred with 
the application to the station file. All applications and station files are open 
for public inspection. Correspondence which does not relate to the contents of 
a particular application or to a particular station, or is in the nature of a com 
plaint is not placed in the station file but is kept in the Commission’s general 
correspondence files which are not open for public inspection. Associated with 
each station file is a confidential file. This confidential file generally contains 
intra-agency material which is not open for public inspection. 

Since 1945, the Commission has maintained a comprehensive ownership file 
for each station. This file contains ownership reports which the stations are 
required to file from time to time, particularly when changes occur in the organ- 
ization of the licensee, i. e., sales of stock, changes in officers, directors, ete. 
Where a change in control of a corporate licensee is not involved in a proposed 
stock change, the Commission’s consent is not required for the transfer of the 
stock interest. Where a change in control does result from the stock change, 
the Commission’s prior consent for such change is required. In general a trans- 
fer of control occurs when any person, or group in privity, gains or loses nega- 
tive (50 percent) or positive control. 

From the above, it will be seen that the Commission maintains full and com- 
plete information with respect to the organization and broadcast holdings of the 
individual licensees. The ownership files on a particular licensee will also indi- 
cate whether any of the stockholders, officers or directors hold an interest in any 
other broadcast stations (except that less than 1 percent stockholders are not 
reported where there are more than 50). However, the ownershhip reports will 
not indicate the newspaper or other business interests of the licensee or its 
officers, directors, and stockholders. Our present application form for a new 
station provides that stockholders, officers, or directors are required to show 
their present business interests and their business associations for the past 5 
years, except in those cases where a stockholder owns less than 3 percent of the 
outstanding stock. 

As of April 1, 1957, the Commission had 3,185 AM radio stations, 641 TV 
stations and 549 FM radio stations either licensed or with authority to con- 
struct. The ownership of these facilities, and the various authorizations were 
granted at different dates. Since 1934, there have been 6,332 applications filed’ 
seeking permission to transfer control or to assign the license for these various 
broadcast facilities. In addition, there have been 12,000 docket cases since 1927 
of which it is estimated that 80 percent concerns broadcast applications which 
were involved in an adjudicatory proceeding. 

The great mass of the material which must necessarily be examined in order 
to answer the questions involved is presently in storage either with the Federal 
Records Center or the Archives. For example, there are 700 boxes containing 
broadcast station files prior to 1947 stored in the Records Center and an equally 
large volume of docket material stored in the Archives. This material must 
be sent over to us upon request since it is not practicable to examine it at the 
Archives. Within the Commission itself, there are 208 steel filing cabinets 
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containing broadcast station files from 1947 to date, 44 cabinets with ownership 
information and a large room filled with dockets. 

Unfortunately, most of the information requested by Congressman Dingell has 
not been heretofore abstracted from the great mass of filed material. It would 
therefore be necessary to go through the entire history of every station from 
its original grant to date, checking not only the station file, but the ownership 
records and any hearing dockets involved. In complicated cases it is believed 
that it would take a trained examiner a full day or more to abstract the informa- 
tion requested for one station alone. The most simple case could not be checked 
in under a half hour. With more than 4,375 stations involved, it will be ap- 
preciated that a task of tremendous size and scope would have to be initiated 
involving trained personnel and many man-hours of work. 

It should not be implied from the above that the material contained in each 
of the applications filed with the Commission is not considered carefully before 
action is taken. On the contrary, such information is weighed and discussed. 
However, once a grant is made, it has not been felt that all of said information 
should be extracted and maintained for future statistical use. 

It is hoped that the above information can be accepted in lieu of specific 
answers to the first 11 questions (except 7 (a) ). 

Question 7a asks: “Do you consider it proper to grant a permit without 
prior hearings?” The Communications Act of 1934, as amended, specifies par- 
ticularly in section 309 the circumstances in which hearings are required (47 
U. S. C. 309). The Commission may not and does not grant a permit without 
prior hearings unless it considers that under the statute it is proper for it to do 
so on the facts presented to it in that case. Undoubtedly you are well aware of 
the many decisions rendered by this Commission and the courts on the question 
of when a hearing is required. 

In response to question 12, the Commission’s records, as well as the records 
of its predecessor (Federal Radio Commission), do not contain information 
showing the subsequent employment engaged in by former Chairman and Com- 
missioners upon leaving the Commission. However, the complete list of all 
commissioners of the Federal Radio Commission and the Federal Communica- 
ticns Commission has been reviewed by several staff employees whose lengtn of 
service dates back to approximately June 1927 and on the basis of their knowl- 
edge, the following information is furnished: 

Mr. Henry A. Bellows left the Commission October 31, 1927, and was em- 
ployed by radio station WCCO, Minneapolis, Minn. 

Mr. Sam Pickard left the Commission January 31, 1929, and was employed 
by the Columbia Broadcasting System, Inc. 

Mr. Orestes H. Caldwell left the Commission February 23, 1929, and was em- 
ployed by the McGraw-Hill Publishing Co. He had been with that firm before 
coming to the Federal Radio Commission. 

Mr. Harold A. Lafount left the Commission July 7, 1934, and was employed 
by Art Bulova who, at that time, owned or controlled several radio stations 
including station WOV, New York. (call letters now WNEW). 

Mr. Frederick I. Thompson left the Commission June 30, 1941, and returned 
to his publishing business in the State of Alabama. 

Mr. T. A. M. Craven left the Commission June 30, 1944, and was employed 
by the Cowles Broadcasting Co., which was the owner of several stations in- 
cluding station WOL, Washington, D. C. (call letters now WWDC). Mr. 
Craven was reappointed a Commissioner on July 2, 1956, for a 7-year term. 

Mr. Charles R. Denny left the Commission October 31, 1947, and was em- 
ployed by the National Broadcasting Co., Inc. 

Mr. Ewell K. Jett left the Commission December 31, 1947, and was employed 
by station WMAR-TYV, Baltimore, Md., which is owned by A. 8S. Able Co., pub- 
lishers of the Baltimore Sun and Evening Sun. 

Mr. Wayne Coy left the Commission February 21, 1952, and became half owner 
of stations KOB and KOB-TV, Albuquerque, N. Mex. The other half owner 
was Time, Inc. Mr. Coy was also retained as a consultant by Time, Inc. 

Since February 23, 1927, when the Federal Radio Commission was formed, 
there have been 34 individuals who have served as Commissioners. (The Chair- 
man is selected from the Commissioners. ) 

Question 13 asks about the deletion of radio and television station licenses. 
Two specific authorizations are issued by this Commission in connection with 
the right of radio and television stations to broadcast. First this Commission 
issues a construction permit and thereafter an authorization called a license is 
issued. It is essential, however, for a station to have a construction permit and 
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then a license. Some of these authorizations are deleted voluntarily, i. e., at 
the request of the parties. In a few rare instances the authorizations have been 
deleted involuntarily. During the last 5 years anywhere from 62 to 149 different 
authorizations have been deleted each year by the Federal Communications Com- 
mission. It would take a very large amount of time to go back and supply the 
details requested in question 13 for the various authorizations deleted by the 
Federal Communications Commission, its predecessor, the Federal Radio Com- 
mission, and before that the Secretary of Commerce. 

Those parts of questions 14 through 16 relating to station files have been 
answered on page 1. Additionally, the Commission maintains correspondence 
files on networks, which files are not open to public inspection. Correspondence 
in connection with networks as owners of stations and applicants for stations 
is handled in the same manner as the correspondence of nonnetwork stations 
or applicants. 

Further, with respect to question 17, network affiliation contracts are not 
available for public inspection. 

In response to question 18, the Network Study Group prepared on January 7, 
1957, a memorandum to the Commission on the operation of multiple-ownership 
rules in the television industry, a copy of which is enclosed.’ This report has 
been heretofore submitted to the Celler subcommittee (antitrust or monopoly ) 
of the Committee on the Judiciary, House of Representatives, 84th Congress, 
2d session, and is published in part 2, volume 1, pages 3761, et seq., of the printed 
hearings of that committee entitled ““Monopoly Problems in Regulated Industries.” 

In answer to question 19, there is a community where more than one company 
shares a common TV channel. At present there is only one such community, 
Rochester, N. Y., where one common TV channel is shared by WHEC and WVET. 
Formerly there were 4 other cases but in each of these 4 instances 1 bought out 
the other or they merged. 

Regarding question 20, the Commission felt that having more than one company 
share a common TV channel was in the public interest when it authorized such 
operation. There are no applications pending before the Commission at this 
time for the common sharing of a common TV channel. The facts of each case 
have to be examined to determine if such operation is in the general public 
interest. 

There are three parts to question 21. First may we answer those parts abso- 
lutely. (1) The Commission determined that it had power to make share-channel 
grants when it did so. 2) No new rulemaking is required for the Commission 
to make share-channel grants. (3) Legislation is not required by Congress 
to make share-channel grants possible. These answers to question 21 have 
been made on the basis of the action the Commission had taken. There is not 
pending before the Commission factual situations as stated in the introductory 
part to question 21. The Commission would have to examine specific facts in a 
ease in order to make a determination of the type of element mentioned 
equalizing “the comparative situation in a community where some owners of 
radio stations have TV facilities while others in the same area do not.” 

Question 22 relates to network affiliations. Congress authorized this Com- 
mission to make an extensive study of the networks. That study should be 
completed this summer and we think it unwise to try to reach conclusions 
regarding the networks until the benefit of the work being done is available to us. 

We trust you will appreciate that the FCC has many difficult questions before 
it for resolution and we believe the interest of the public dictates that we 
concentrate on their solution as quickly as possible. We would not be able to 
do so if manpower were directed to the elaborate research project required for 
the preparation of complete answers to the questions propounded by Mr. Dingell. 
In fact our delay in making this report is occasioned by our preoccupation with 
these problems. 


(Whereupon, at 12: 25 p. m., the hearing in the above-entitled matter 
was adjourned, subject to call of the chairman.) 





1Copy of report on file with Interstate and Foreign Commerce Committee. 
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FRIDAY, MARCH 8, 1957 


House OF REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to call, in room 1354 
New House Office Building, Hon. Oren Harris, chairman, presiding. 

The Cuairman. The committee will come to order. 

We are very glad to have with us today and welcome members 
of the Federal Trade Commission and some of their staff who are 
here with them. They are to tell us about the duties and responsi- 
bilities of the Commission, its organizational setup, administrative 
problems, procedures, and programs, together with whatever com- 
ments they may have for proposed legislation. 

I think, Mr. Commissioner, you probably know that this is one 
of a series of such meetings which this committee has been conducting 
since the early part of the session, with the agencies over which 
we have legislative Jurisdiction, That, I think, would pretty well 
explain the purpose of the meeting. 

Our committee feels particul: irly close to the Federal Trade Com- 
mission because it was this committee which reported the bill to the 
House of Representatives and engineered, so to speak, the passage 
of the Federal Trade Commission Act in 1914, which led to the 
present Federal Trade Commission. 

We have had other legislation reported by the committee which, 
all together, sums up the delegation of the additional duties and 
powers of your Commission: The Wheeler-Lea Act amendments 
of 1938 strengthening the Commission’s hand with regard to deceptive 
acts and practices; the Wool Products Labeling Act of 1940; the 
Fur Products Labeling Act of 1951; and the Flammable Fabries 
Act of 1953, in which I and other members of the committee par- 
ticipated, particularly Mr. Wolverton. 

Although the duties of the Federal Trade Commission are many 
and varied under these statutes, the basic objectives underlying all 
of them are essentially to maintain the principles of free and fair 
competition in our American economic system. It is just that simple 
to state, but much more complicated to carry out. 

We are very glad to welcome the Chairman of this great Com- 
mission, and all the members of the Commission, the staff, and par- 
ticularly, we are happy to welcome two former colleagues of ours, 
Mr. Gwynne, the Chairman of the Commission, and our other good 
friend, Bob Secrest. 

We have been wanting to get you up here, John, if I may call you 
that, for some time. So we are glad at this particular meeting that 
it has been arranged. 
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I do want to comment on the fact that we are glad to have so many 
of these newer members of our committee here this morning. One of 
the purposes for these series of hearings is to permit the newer mem- 
bers of the committee to become more acquainted and familiar with 
some of the problems that the commissions and agencies have to deal 
with which come under our jurisdiction, and then for us to review 
some of these things ourselves, because it is a continuing problem. 

So, Mr. Chairman, if you are ready, we shall be glad to have you 
first. For the record, you may present the members of the Commission 
and staff. We would like for you to state something of their back- 
ground. You may just file a biogr aphical sketch of each member of 
the Commission without taking the time to go through it this morning 
so that we will have that as part of the record. 


STATEMENT OF JOHN W. GWYNNE, CHAIRMAN, FEDERAL 
TRADE COMMISSION 


Mr. Gwynne. Very well, Mr. Chairman. 

Let me say at the beginning that we are very pleased and very 
honored at the invitation to be here, and I am sure that Bob Secrest 
and I would say that we have an additional reason that we are glad to 
be here, and that is that we are back home and back with old friends. 

Now I will present the members of the Commission in the order of 
their seniority. 

First of all, a man most of you know, I am sure; he comes from 
Ohio, and was a distinguished Member of Congress for some time, Bob 
Secrest, who came on the Commission in 1954: is that correct, Bob ? 

Mr. Secrest. Yes. 

Mr. Gwynne. Next is Governor Anderson, who has had a dis- 
tinguished career as attorney general and Governor of South Dakota, 
and came on the Commission September 12, 1955. 

Next is Mr. William Kern, who came on the Commission September 
26, I believe, is that right, of 1955. Mr. Kern has had a great deal of 
experience with the actual work of the Commission. He was a trial 
lawyer of great ability and experience. Then he was also Assistant 
Director of Litigation. 

The final member, Mr. Ed Tait, of Pennsylvania, the newest mem- 
ber of the Commission, who has also had some experience in the office 
of a judge and with practicing attorneys, and was at one time the 
executive officer of SEC. He came on the Commission September 26 
of last year. 

That is the Commission. 

The Cuatrman. Gentlemen, we are very glad to extend a cordial 
welcome to all of you. 

I see you have virtually a new Commission, too. 

Mr. Gwynne. Yes, indeed. I have only been on the Commission 
since 1953, yet I am the senior member. 

The Cuatmrmman. Well that, together with the fact that a third of this 
committee is new to these problems, will enable us to start off together. 

Mr. Gwynne. Very well. 

(The biographical sketches of the members of the Commission are 
as follows :) 
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BroGRAPHICAL SKETCHES OF MEMBERS OF THE FEDERAL TRADE COMMISSION 


John W. Gwynne, Chairman, born October 20, 1889, on a farm near Victor, 
Iowa; educated in public schools; received degree of bachelor of arts in 1912 and 
bachelor of laws in 1914 from the State University of Iowa; served in World 
War I with 88th Division; judge of the municipal court of the city of Waterloo, 
Iowa, from 1920 to 1926, resigning to become a member of the law firm of Mears, 
Lovejoy, Jensen & Gwynne; county attorney of Black Hawk County for 6 years; 
president of the lowa County Attorneys’ Association; Representative in Con- 
gress from the Third Iowa District from 1935 to 1948, both inclusive; member 
of the House Judiciary Committee for 12 years; in 1946 received award from the 
American Bar Association for “distinguished service in improving the adminis- 
tration of justice in the field of administrative law through the adoption of the 
Administrative Procedure Act’; from 1949 until September 24, 1953, practiced 
law in Waterloo, lowa; member of Black Hawk County 10th judicial district and 
Iowa State Bar Association; Republican; appointed member of Federal Trade 
Commission by President Eisenhower for a term of 7 years beginning Septem- 
ber 26, 1953; appointed Chairman on September 12, 1955; widower and has a 
daughter, Mrs. Mary Gwynne Carroll, and a son, John W. Gwynne, Jr. 

Robert Thompson Secrest, Democrat; born January 22, 1904, at Senecaville, 
Ohio; educated in public schools, Senecaville, Ohio; bachelor of arts, Muskingum 
College, New Concord, Ohio; bachelor of laws, Washington College of Law, Wash- 
ington, D. C.; doctor of laws, Muskingum College; work completed for master 
of arts in political science at Columbia University: graduate, Naval School of 
Military Government, Columbia University; completed course British School of 
Civil Affairs, Wimbledon, England; principal, Senecaville High School, Seneca- 
ville, Ohio, 1926-31 ; superintendent of schools, Murray City, Ohio, 1931-382 ; mem- 
ber, Ohio State Legislature, 1931-32; Member of Congress, 1933-42; resigned 
Congress July 1942 to join Navy; served to March 1, 1946, rank of commander, 
in England, Africa, Italy, and 1 year on Admiral Nimitz’ staff in the Pacifie as 
military government officer, reelected to Congress 1949 and served until Septem- 
ber 27, 1954; resigned to become a member of the Federal Trade Commission; 
former post commander and life member American Legion Post 747, Senecaville, 
Ohio; life member AMVETS and Regular Veterans Association: member of 40 
and 8 VF W; former member Board of Visitors, United States Naval Academy ; 
vice president, National Rivers and Harbors Congress; Americanism committee, 
American Legion; national rehabilitation committee, Regular Veterans Associa- 
tion; Joint Committee on the Library; member and treasurer, Northwest Terri- 
tory Celebration Commission: Oliver Wendell Holmes Devise Committee; Na- 
tional Archives Council; National Archives Trust Fund Board; Smithsonian 
Gallery of Art Commission; married Virginia Bowden, November 28, 1929; has 
two daughters, Mrs. Nancy Ann Malone, Mrs. Mary Jane Larrick, and a son, 
Robert T. Secrest, Jr. 

Sigurd Anderson, born January 22, 1904, at Arendal, Norway; came to the 
United States at the age of 3; educated in the rural schools of South Dakota ; 
graduated from the high-school department of Canton Lutheran Normal, Canton, 
S. Dak. ; attended the South Dakota State College at Brookings, S. Dak., 1925-26: 
received bachelor of arts degree, cum laude, from the University of South Dakota, 
Vermillion, S. Dak., in 1951; bachelor of laws degree, cum laude, College of Law, 
University of South Dakota, Vermillion, 8S. Dak., 1937; for a brief period of 
time taught school in the rural schools of South Dakota, junior high school, Rapid 
City, S. Dak., and senior high school, Webster, S. Dak. ; following graduation from 
law school in 1937, began the practice of law at Webster; in 1938 and 1940 was 
elected States attorney of Day County; in 1941 was appointed assistant attorney 
general for South Dakota; in 1942 enlisted in the United States Navy and re- 
ported for duty early in 1948; served in the Navy for 3 years, with duty both 
stateside and in the Southwest Pacific areas; held rank as lieutenant commander 
in the United States Naval Reserve; in 1946 returned to the private practice of 
law and was elected attorney general of South Dakota; served 4 years as attor- 
ney general: in 1950 was elected Governor of South Dakota and reelected in 
1952; appointed member of the Federal Trade Commission September 12, 1955; 
while serving as Governor of South Dakota was chairman of the Missouri River 
States Committee, member of the Missouri Basin Interagency Committee, and 
chairman of the Inland Governors Council; member of the American Legion and 
Veterans of Foreign Wars; in 1953 received doctor of laws degree (honorary) 
from Yankton College, Yankton, S. Dak., for services to education ; member of ma- 
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sonie lodge, consistory, commandery, chapter, council, and shrine; also member 
of Phi Beta Kappa, Delta Theta Phi, and Pi Kappa Delta; is a member of the 
Lutheran Church; member of the Republican Party; South Dakota Bar Associa- 
tion, American Bar Association, and Federal Bar Association; in 1937 married 
Vivian Walz, of Vermillion, S. Dak., and has a small daughter, Kristin Karen. 

William GC. Kern, lawyer; born Indianapolis, Ind., August 9, 1903; son of late 
Senator and Mrs. John W. Kern, of Indiana; married Mary Florence Malott Sep 
tember 24, 1929; one daughter, Mary Florence Kern Brown; education, bachelor 
of science, Princeton University ; master of arts, Columbia University ; bachelor 
of laws, Harvard Law School; admitted to Indiana bar in 1927, and engaged in 
general civil practice of law in Indianapolis 1927-40; served as assistant prose- 
euting attorney of Marion County, Ind., and also as municipal attorney advising 
the Board of Zoning Appeals of Indianapolis; trial attorney Wage and Hour Di- 
vision, United States Department of Labor, 1940-41; trial counsel, FTC, special- 
izing in antimonopoly field 1941-54 except for military service later noted: As- 
sistant Director, Bureau of Litigation, FTC, 1954-55; appointed member of FTC 
by President Eisenhower for term of 7 years and entered upon duties Septem- 
ber 26, 1955; commissioned captain in Army in 1948 and served as civil affairs 
officer with military occupational duties in the Philippines and in Japan being 
discharged with rank of major in 1946; member of American and Federal Bar 
Associations, Princeton Club of Washington, Phi Gamma Delta Fraternity, and 
Chevy Chase and Metropolitan Clubs of Washington, D. C.; Democrat; Wash- 
ington residence 4861 Indian Lane, NW. 

Edward Thomas Tait, Republican; born April 9, 1920, at Clune, Pa., edu- 
eated public schools, Indiana, Pa., high school; B. S. and LL. B. University of 
Pittsburgh; law clerk to the late Judge Heber Dithrich of the Pennsylvania 
Superior Court, 1949-50; trust administrator, Peoples First National Bank and 
Trust Co., Pittsburgh, Pa., 1950-51; law firm of Kountz, Fry & Meyer, Pittsburgh, 
Pa., 1951-53 ; executive assistant to the chairman of the Securities and Exchange 
Commission, July 1, 1953 to June 16, 1955; executive director of that Commission, 
June 16, 1955 to June 30, 1955; White House Special Assistant, July 1, 1955 to 
November 1, 1956 (leave of absence, May 7, 1956 to November 1, 1956). Given 
recess appointment as member of the Federal Trade Commission September 27, 
1956, sworn in November 2, 1956, confirmed by the Senate February 11, 1957. 
Four and one-half years’ service during World War II with the United States 
Army; 13 months’ service overseas; highest rank, major. Member, American 
Bar Association, Pennsylvania Bar Association, Allegheny County Bar Associa- 
tion; Order of the Coif; Phi Alpha Delta; Pi Kappa Alpha; University of Pitts- 
burgh Law Review ; former senior warden, Christ Episcopal Church, Pittsburgh, 
Pa.; F. & A. M.; Omicron Delta Kappa. Admitted to United States Supreme 
Court and all Pennsylvania courts. Married in 1942 to Betty Lee Weaver, In- 
diana, Pa.; four children, Betsy, Marley, Carol and Edward, Jr.; legal residence, 
Pennsylvania. Home address, 8615 Lynbrook Drive, Bethesda, Md. 


Mr. Gwynne. Now I would like to present the members of the 
staff, the bureau chiefs first, in the order in which cases normally go 
through the Commission : 

First of all, Harry Babcock, who is in charge of the Bureau of 
Investigation, one of the large Bureaus down there. He has a great 
variety of duties, the principal one being the supervision of the various 
branch offices, and the investigation of the complaints that come before 
the Commission. 

Next in order 

The Cuarrman. He has been there a good while, I suppose. 

Mr. Gwynne. That is correct. I rather hesitate to say how long. 
He began very young, I think. 

Next is another man who has been with the Commission for some 
time, a young man, of course, Joe Sheehy, who has a very important 
job as head of the Bureau of Litigation. In fact, he has right now 
more lawsuits going on than most of us country lawyers ever see in a 
lifetime. 
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Now the Bureau of Economics, Dr. Whitney, who has been with us 
since January 1, 1956, and who has had a distinguished career as an 
economist in various phases of that work. 

Now Mr. Charles Grandey. Charles Grandey is in charge of a 
very important branch of our work, one that I hope to see syed and 
that is our cooperative work with the people, the Bureau of Con- 
sultation. That is the bureau which has the small business group in 
it, takes care of the trade practice conferences, and related matters. 
Charles Grandey. 

A very important official, too, is our General Counsel, Earl W. Kint- 
ner, who cames from Indiana, a very able lawyer, and who has had 
experience with the Commission in various capacities and with other 
agencies. 

And Mr. Glendening, who is in charge of the finance and budget 
part of our work. 

Tom Baxter, who is with the next man I will introduce, who has 
an extremely important position, Alex Akerman, who is the Executive 
Director of the Commission, and has general supervision of the day- 
to-day work. 

Our Secretary, Mr. Parrish, who has the usual duties of a secretary ; 
and next to him—— 

The Cratrman. How long has Mr. Parrish been with you? 

Mr. Gwynne. Mr. Parrish was there when I came in 1953. Were 
you there at one time—— 

Mr. Parrisu. I was there from 1938 to 1942, and then I came back 
in about August of 1953. 

Mr. Gwynne. And Mr. Heim is with Mr. Akerman. 

The Cramman. What position does Mr. Heim have ? 

Mr. Herm. Assistant to the Executive Director. 

Mr. Gwynne. And in a very important position is Seymour Stowe, 
who is in charge of our publicity and press relations, who has been 
with us about 2 years, a little better than 2 years, and has had expe- 
rience on various papers. And you were with some agency of the 
Government, too, I believe. 

Mr. Srowr. I was with the Navy for about 6 years, and Public 
weeny: 

Mr. Gwynne. Yes. 

Then we also have with us two members of a very important branch 
of our work, the Hearing Examiner. We have Judge Hier, if the 
Judge would stand up, and Judge Callaway. Both of these gentle- 
men have been in the Commission for some time. 

The Cuatrman. I think he comes from Arkadelphia, Ark. 

Mr. Catiaway. Yes, sir, and proud of it, too. 

Mr. Gwynne. He was on the trial staff for some time. I had the 
honor, since I have been chairman, to appoint him as a hearing exam- 
iner. I was glad to have him. We are all glad to have him. The 
principal regret was that we were losing a very good trial lawyer. 

Mr. Frank Hier, let’s see, you are from—— 

Mr. Hirer. Cincinnati. 

Mr. Gwynne. That is right. He has also been a member of the 
trial staff, and has been on our hearing examiner staff for some time. 

I think—have I missed anyone? 
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Oh, yes, there is with us Bob Sills, who is one of our project attor- 
neys, and works for Mr. Babcock, and has handled and is handling 
now some very important investigations. 

Mr. O'Hara. Mr. Chairman, may I make one comment ? 

The Crtarrman. Yes. 

Mr. O'Hara. I have listened to the origin of these people of these 
various departments, Mr. Gwynne, including yours, and I have not 
heard of a poor soul from Minnesota making any one of them. Is 
there one here that I missed ? 

Mr. Gwynne. There are two, Bob Parrish and John Heim. 

Mr. O'Hara. Well, I feel better this morning. 

Mr. Gwynne. I am sure I have no intention of slighting the great 
State of Minnesota. In fact, your university is my favorite candidate 
for the Rose Bow] next year. 

Now, Mr. Chairman, I eae a very brief statement which I would 
like to put in the record. I don’t know just how you want to proceed, 
but I imagine you will want to, as you go along, ask very detailed 
questions about certain bits of our work. 

Could I just point out very briefly sort of a general outline, first, 
the statutes that we endorse. 

First of all, and most important- 

The Cnarrman. Is that included in your statement ? 

Mr. Gwynne. Well, ves, it is. 

The Cuarrman. Well, you may proceed either way you desire, Mr. 
Chairman. If you would like to have your statement put in the 
Ce and then explain it, and make such other comments as you 
might like, you may have that privilege. 

Mr. Gwynne. V ery well. 

I think I can do it more briefly if T just simply mention these various 
statutes without undertaking to read the statement. 

The Cuamman. Well, the statement will go in the record, if you 
desire. 

Mr. Gwynne. Very well. 

The Cuarrman. And the members will have an opportunity to look 
over it. 

(Mr. Gwynne’s prepared statement is as follows:) 


STATEMENT OF JOHN W. GWYNNE, CHAIRMAN OF THE FEDERAL TRADE COMMISSION 


We appreciate very much this opportunity to refresh your knowledge of the 
seope of the Federal Trade Commission and to report on the recent progress we 
have made. 
Perhaps the best way to start is to sketch in broad outline what the Com- 
mission’s purpose is and how it is organized to accomplish this purpose. 
A word or two about its origin might help to focus the picture. After the 
Sherman Antitrust Act was passed in 1890, it became apparent that its powers 
could be used only after an illegal restraint of trade had occurred. Obviously 
a need still existed to halt trade evils in their incipiency. This led to the passage 
of the Federal Trade Commission Act in 1914, which created the agency and 
gave it a fundamental mandate to prevent as well as stop abuses of fair com- 
petition in interstate commerce. 
The Commission is a bipartisan agency. Not more than 3 of its 5 members 
ean be of the same party. Its members are appointed by the President, subject to 
Senate confirmation, for 7-year staggered terms. The President also names one 
Commissioner as Chairman. The Chairman has the added responsibility for 
directing the Commission’s staff of about 730. The Commission is, of course, a 
small agency, only about one-fourth larger than it was 15 years ago and with 
a vastly bigger job to do. 


' 
i 
i 








AGENCY HEARINGS 405 


The Commission’s purpose is found in the laws it has responsibility for 


enforcing. Two principal laws are the Federal Trade Commission Act and the 


Clayton Act, as amended by the Robinson-Patman Act. The FTC Act gives the 
Commission power to move against unfair methods of competition in interstate 
commerce and unfair or deceptive acts or practices in interstate commerce. 
It also empowers the FTC to make antitrust investigations and to bring neces- 
sary corrective action. Under this act the Commission can issue a complaint. 
Thereafter hearings are conducted before hearing examiners, and, if the facts 
warrant, the Commission can order the complained-of practice stopped. These 
orders can be appealed to the Federal appellate courts. 

Once an FTC Act order becomes final and is violated, the Commission can 
refer the case to the Department of Justice for a civil penalty action. This act 
provides a penalty up to $5,000 per day per offense. 

The Federal Trade Commission Act is of broad coverage. Unlike the Clayton 
Act, which is directed at specific practices, the words “unfair methods of com- 
petition” and “unfair or deceptive acts or practices” in the FTC Act have been 
construed by the courts to cover a wide variety of activities, ranging from price 
fixing, allocation of territories, and other monopolistic practices, to false adver- 
tising, disparagement, and other types of misrepresentation. 

Of course, our formal cases are only a part of our program to achieve com- 
pliance with law. We also conduct trade practice conferences through which 
rules of conduct are prescribed for an entire industry to promote voluntary 
compliance. Also, in many individual cases, companies enter into stipulations 
whereby they agree to stop questionable practices without resort to formal 
litigation. Should a rule or stipulation be violated, formal action can then be 
taken. 

We enforce four sections of the Clayton Act. 

Section 2 prohibits discriminatory pricing where the effect may be to lessen 
competition substantially or create a monopoly. It also strikes payment of illegal 
brokerage and improper payment for sales services and facilities or improper 
furnishing of these. 

Section 3 is aimed at illegal tying or exclusive dealing arrangements among 
sellers and buyers which have an adverse competitive effect. 

Section 7 is the Antimerger Act, forbidding mergers and acquisitions whose 
effect lessens competition substantially. 

Section 8 is directed against interlocking corporate directorates in competing 
companies. 

FTC orders against Clayton Act violators are not enforcible until they are 
ordered enforced by a circuit court of appeals. Then a further violation can 
involve a contempt of court proceeding. 

The Commission also administers the Wool and Fur Products Labeling Acts, 
whose purpose is to maintain the integrity of competition and to protect the 
buying public against confusion and deception. 

Another statute the FTC is responsible for enforcing is the Flammable Fabrics 
Act designed to protect the public from dangerously flammable wearing apparel. 

Other acts administered by the FTC include the Webb-Pomerene Export Trade 
Act, which permits limited cooperative activity among American exporters for 
the purpose of promoting export trade, and Public Law 15, which brings the 
insurance business under FTC jurisdiction to the extent it is not regulated by 
State law. 

During fiscal year 1956, the FTC issued more complaints and orders against 
law violators than in any year since World War II. During that year 42 anti- 
monopoly complaints were issued, contrasted to 36 in fiscal 1955. The average 
number for the 1944 to 1953 period was 28 per year. Forty cease and desist 
orders were handed down, compared to 30 the previous year. The 1944-53 
average year produced less than 22. In the deceptive practice field, the Com- 
mission issued 150 complaints and 132 orders, compared with 125 complaints 
and 82 orders in fiscal 1955. Only 84 complaints and 75 orders were issued 
during the average year between 1944 and 1953, inclusive. The Commission’s 
program for voluntary compliance with the laws also was speeded. More new 
sets of trade practice rules (for 14 industries) were promulgated than for any 
of the past 16 years. In addition, the Commission negotiated 166 stipulations 
whereby firms agreed to stop complained-of practices. This is the largest number 
since the Division of Stipulations was created in 1946. 

In the 8 months since last July 1, the performance figures reveal an even faster 
pace, particularly in antitrust work. During this period a total of 42 complaints 
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were issued in the antitrust field, compared with 31 for a comparable period the 
previous year. The same trend is discernible in the Commission’s deceptive prac- 
tice work. One hundred and ten complaints were issued, as contrasted to 98 
complaints for the first 8 months of fiscal 1956. 

Of course, performance statistics do not tell the whole story. They do not 
distinguish between routine and unusual cases or between simple and complicated 
investigational and legal problems. This is not to say that doing our job requires 
that all cases be weighty ones. The protection of the public and of honest business 
demands that illegal practices be stamped out regardless of whether the par- 
ticular case is complex. In short, in its case selection the Commission is guided 
by whether a law violation invested with sufficient public interest appears to have 
taken place. If the facts warrant issuance of a complaint, it is issued for that 
reason, not to build a performance record. 

It so happens, however, that in the past 20 months the Commission has tackled 
many complex cases. Not only did the legal issues reach into unexplored terri- 
tory, but the respondents were large corporations with an impressive phalanx of 
high-priced attorneys to defend them. 

Examples of some of the major cases brought by the FTC during the past 20 
months give an idea of the scope of our activities. In antimerger work, the Com- 
mission has issued 3 orders of divestiture and brought 15 new complaints against 
merging firms. This contrasts with only three antimerger complaints and no 
such orders issued between 1950 and June of 1955. Moreover, respondents in the 
new complaints include the world’s largest manufacturer of truck trailers, the 
world’s largest paper company, four of the largest dairies in the country, and 
leading producers of sporting goods, steel wool, soft-drink vending machines, and 
liquefied petroleum gas. | 

Also noteworthy were cases in which four leading manufacturers were ordered i 
to stop making exclusive dealing contracts. The products involved were indus- | 
trial wiping cloths, hearing aids, liquefied petroleum gas, and outboard motors. 
During the same period, complaints were issued against the Nation’s leading 
manufacturers of tapered roller bearings and water-conditioning products. 

In the grocery field, the Commission recently charged majér food chains and a 
score of manufacturers of well-known food products with illegal sales promotion 
arrangements and allowances that worked a competitive disadvantage on retail 
grocers. Similar action was taken against a large drug chain and its suppliers 
and against six of the Nation’s leading cosmetic manufacturers. A leading maker 
of cigarettes and a prominent New York clothing store also were charged with 
favoring their biggest customers with illegal promotional allowances. 

The Commission also attacked other practices restricting coipetition. Price- 
fixing agreements in the crab meat industry on the West Coast were stopped, 
and similar action was commenced against alleged price fixing and trade re- 
straints in the west coast tuna industry. The Commission also has challenged 
sales methods of a leading producer of frozen dairy foods, alleging that sales 
methods are unfair to competing small businesses. 

Other major actions pending involve charges which the Commission made about 
a year ago against 3 major oil companies and 8 of the biggest tire manufacturers. 
The complaints alleged they had restrained competition in selling tires, batteries, 
and accessories. At about the same time, orders barring restraints of trade were 
issued against more than 30 manufacturers, importers, and trade associations 
engaged in the rope and cordage business. 

In its deceptive practice work, the Commission has gone after a wide variety 
of chicanery, ranging from false advertising of medicinal preparations and im- 
properly labeled furs and woolen products to false advertising by correspondence 
schools. A particular effort has been directed to combating bait advertising and 
false preticketing of consumer goods. The latter, if allowed to go unchecked, 
might well undermine public confidence in price tags attached to consumer goods. 

Recently, a significant undertaking by the Commission was its decision to 
broaden its policing of radio and television advertising by actual monitoring. 
The investigators in our nine field offices are participating on a part-time basis in 
this work. And, in the very near future, it could result in complaints against 


illegal claims including visual misrepresentations. ' 

Of very considerable importance in supplementing the issuance of orders is the 
work the Commission has done in checking on compliance with them. This work i 
had been neglected for many years, and it was necessary to make a thoroughgoing i 


check of nearly 4,800 orders issued since 1914. Since August of 1954 more than 
2,000 of these have been examined and apprepriate measures taken in all cases 
requiring further attention. Of those remaining to be investigated, more than 
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400 involve restraints of trade, price-fixing conspiracies, and other complicated 
problems. 

In addition to bringing formal actions against violators of the law, the Com- 
mission conducts a major program designed to achieve compliance with the law 
by voluntary means. The principal effort in this field is the conducting of trade 
practice conferences. 

Usually, representatives of an industry petition the Commission for such a 
conference, although the Commission may call the conference on its own motion. 
Proposed rules are issued and hearings are held, following which final rules are 
promulgated. These rules go far toward educating the industry as to proper 
interpretations of the law in addition to exerting a strong restraining force 
against its violation. The rules remove much misunderstanding and put firms 
on notice that the whole industry is alert to future unfair practices. The result 
undoubtedly has lessened the need for individual complaint proceedings and con- 
sequently reduced the cost of law enforcement. Also, a not inconsiderable ad- 
vantage is that widespread trade evils often can be cleaned up more equitably 
than by citing a few firms as an example to the rest. 

In addition to its casework and its efforts to obtain voluntary compliance with 
the laws, the Commission also undertakes broad economic investigations. They 
have proved most useful in providing industry and Government with factual in- 
formation. Currently, a major study of the antibiotics industry is being con- 
ducted. It seeks answers to many questions concerning this new industry, not 
the least of which is the reason for high prices for the so-called miracle drugs. 
Such investigations do not have as their objective the bringing of complaints; 
however, should the investigation reveal questionable practices, appropriate action 
would be instituted. 

Another phase of this economic work is the gathering of financial statistics 
needed not only by both large and small businesses but also by other Government 
agencies. Currently the Commission issues quarterly financial reports on the 
earnings of manufacturing corporations. We have asked the Congress for au- 
thority to expand the statsitics reporting to include wholesale and retail businesses 
and mining corporations. 

To summarize, we feel that we are achieving the purpose that Congress intends 
for the Commission. This is not to say uptopia has been achieved in business 
competition. It does mean that the competitive machinery is being kept as clean 
as one small, hard-working agency can keep it. 


Mr. Gwynne. The fundamental statute that created the Commis- 
sion, and which was passed by his committee in 1914, is the Federal 
Trade Commission Act. It has the general framework of the setup of 
the Commission. It contains a very important sentence which I want 
to read to you, section 5, which is the basis, substantially, of the Federal 
Trade Commission Act and the basis of much of our work: 

Sec. 5 (a) (1). Unfair methods of competition in commerce, and unfair or de- 
ceptive acts or practices in commerce, are hereby declared unlawful. 

Now, that is avery general statement, and it has been construed by the 
Commission and the courts to cover a multitude of sins. 

For instance, it covers such activities as price fixing, boycotts, con- 
spiracies—in fact, the courts have said in substance that that covers 
substantially everything that is covered under the Sherman Act, al- 
though we ourselves do not enforce the Sherman Act directly, you 
understand, and also covers all those practices which at common law 
were known to be illegal as being in restraint of trade and commerce. 

it also covers a very important branch of our work, and that is false 
and deceptive nave tise. We have a large number of cases in 
that field every year covering almost every segment of the economy. 

Recently, we have » expanded that work, particularly in connection 
with radio and television programs. 

We have always done some work along that line. For years we 
have had arrangements with the radio stations to send us regularly 
their scripts, and we have examined them. We have now, however, 
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broadened the work; and to take in TV, we are trying to get this on 
a monitoring basis. We have set up a new division under Mr. 
Babcock, in charge of Mr. Harold Scott, and we have arranged to 
cooperate with the Federal Communications Commission ; and in 
addition to the people who are directly and continuously doing that 
work, we have made arrangements to ave a surveillance, a continu- 
ous surveillance, of radio and TV programs all over the country by 
every employee of the Federal Trade C Commission, as he goes around 
to investigate other cases and to try other cases for the Commission. 

That is the Federal Trade Commission Act. 

The next important statute was also passed in 1914, and that is the 
Clayton Act. It, briefly, covers two general subject matters: First, 
discriminations of various types. If you could say that the Sherman 
Act requires competition, I think that portion of the Clayton Act 
requires competition in accordance with certain rules that have been 
laid down by the Congress. 

The next important feature of the Clayton Act is section 7, which 
prohibits mergers, where the effect would be substantially to lessen 
competition or tend to create a monopoly. That law, as you recall, 
was substantially amended in 1950, and for the first time, I think, in 
the history of the Commission, has now become, you might say, an 
effective law so far as the substantive features of the law are concerned. 

Since the 1950 amendments, we have filed 18 complaints attacking 
mergers in various industries. Of the 18, one has been completely 
tried, and an order entered; 2 were settled by agreements that the 
Commission regarded as satisfactory; 15 are in process of trial. 

I should say, as a matter of fact, that maybe 14 are in process of 
trial. One was recently, a very important case, decided by a hearing 
examiner, although I presume the case is not over. I presume an 
appeal will be taken by the respondent to the Commission. 

Wealso have the Export Trade Act, which is an act you do not hear 
much of. That was passed some time ago. The general purpose of 
the act, as you know, was to set up machinery whereby smaller com- 
a ‘may band together for the purpose of carrying on export 

‘ade. We take no particular part in that feature of it. That is 
ae Commerce. 

We do, however, have responsibilities to see that these companies 
banding together do not violate the laws against antitrust. Among 
other things, they must register with the Federal Trade Commission, 
and must make reports indicating what they are doing. We do not 
have much authority, I mean, actually to prosecute them. That is 
mostly for the Attorney General. 

We do, however, go over their reports, and if we find something 
which looks like it might be the beginning of something wrong, it is 
our duty to contact them and see if we can steer them right; if we 
cannot, to report it to the proper source. 

There are other acts. One is the Wool Act, which was passed by 
this committee rather recently. I think my friend, Mr. O’Hara, intro- 
duced that bill, did you not? 

Mr. O'Hara. Which bill was that ? 

Mr. Gwynne. I will get to that. 

I remember I was in Congress, and I am sure Bob Secrest was in 
Congress when it was adopted. Of course, you are all familiar with 
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that. It is quite a specific statute, and it has to do with labeling, and 
is to prohibit the practices of palming off of certain types of wool 
represented as different types. 

Following that we had the Fur Labeling Act, an act somewhat 
similar. 

Next along that line was the Flammable Fabrics. You will recall 
a few years ago there were some tragic occurrences where children 
were burned to death because someone was selling products which 
were flammable and dangerous, and Congress rather promptly passed 
this act, and we enforce that. 

While we don’t have a lot of cases, we do have cases in that particular 
field. 

Those, I believe, are the main statutes. 

If I could just make a comment for a minute on our general 
procedure. 

Of course, we have the Commission, which is a nonpartisan group 
of which no more than 3 members can belong to any 1 political party. 
Members are appointed for 7 years. 

Below that, the next office, you might say, that has general over- 
sight of the whole Federal Trade Commission wor k, is Mr. Akerman, 
the executive director. 

Then you get down to the chiefs of the bureaus. First, the Bureau 
of Investigation. That is the largest Bureau in the Commission. 
They have supervision of branch oflices.. We have nine branch offices 
in various parts of the country. 

When complaints come in, it is the duty of this organization to 
investigate them, and if they believe that the law has been violated, 
sometimes the matter is referred for stipulation to Mr. Grandey’ 
division where they settle it. They settle a lot of cases administrativ ay 
where it has been a rather innocent violation and they can get the 
man to know what the law is, and then end the violation. 

However, if it is a violation which needs attention from the legal 
section, the matter then goes to the Bureau of Litigation, and that 
is Mr. Sheehy’s bureau. They draw up a complaint. The complaint 
must be brought to the Commission. The Commission meets every 
Tuesday and Thursday. The Commission either rejects the complaint 
or authorizes its issuance. 

It then is sent to the Bureau of Litigation and he assigns trial law- 
yers to it. It goes to the Chief Trial Examiner, who assigns an 
examiner to hear the case. 

The cases are then heard, in various parts of the country where the 
witnesses are, and the trial is substantially what you have seen in 
your own local courts of or iginal jurisdiction. 

The examiner at the conclusion of the testimony is required to file 
an initial decision. Either side may appeal to the Commission. The 
appeal is on exceptions, and in many respects, at least, it is like the 
appeal to our own appeiet court. 

If the decision goes against the respondent, he may then appeal to 
the circuit court of mina 

To give you some idea, although I do not want to go into too much 
detail about the volume of the business, because the chiefs of the 
bureaus and the Executive Director can furnish you, I am pretty 
sure, with any exact statistics you might want, but Mr. Babcock has in 
his bureau about 1,400 matters at all times, that come and go. He 
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gets rid of some; more come in. I cannot give you right now the 
number of cases that Joe Sheehy has on tap, but I know he has 15 
merger cases. He can give you the rest of them. 

The General Counsel, of course, among his other duties, is to defend 
the Commission in the circuit courts of appeal. I note on his reports 
that he has usually at least 40 cases in the Supreme Court and the 
various circuit courts and the various district courts where he is trying 
to enforce some order. 

I think I did not mention, and I want to do it now, two other bureaus. 
Those are the Bureau of Consultation, Mr. Grandey’s bureau. We 
have there several departments. One has to do with stipulations; 
where we find the error can be corrected, and the man appears to be 
in good faith, he can settle the matter by entering into a stipulation 
with the Commission. Even after the suit is begun, he can still settle 
it, if O. K.’d by the Commission, by a consent settlement. In fact, we 
have encouraged in recent years the idea of settlement. 

Mr. Grandey also has charge of what we know as the Trade Practice 
Conferences. For instance, a certain industry that would like to bring 
about favorable practices in that industry may petition the Commis- 
sion for a trade practice conference; and if it is granted, meetings are 
held and rules are worked out, you might say. 

Of course, the Commission cannot change the law. The rules are 
not the law, in fact, but they do serve to get the industry in many ways 
back on the right road, which sometimes they may have departed from. 

Also, we have with us Dr. Whitney, who, as I said a bit ago, is in 
charge of a very important bureau. That is the Bureau of Economics. 
Right now, many of those people are helping to investigate and try 
some of our merger cases. 

In addition to that, he is now carrying on a very important project, 
and that is an economic investigation of antibiotics. You may want 
to ask him more in detail about that. I think it will be finished, though, 
in the summer sometime. 

Gentlemen, very briefly, that is about what we do and how we do it. 

The CuarrmMan. Well, thank you, Mr. Chairman. 

I do not believe you have mentioned any probable legislation that 
you might be interested in. 

Mr. Gwynne. Well, I will. In fact, yesterday I was testifying be- 
fore the House Judiciary Committee in regard to it. We have recom- 
mended some legislation. 

One is what is known as the pre-merger notification bill. One of 
our great difficulties is that we are supposed to see that no mergers take 
place which have a bad effect on competition or tend to create a mo- 
nopoly; and yet, the only way we know what is going on is what we 
read in the papers, or what we find by our own investigators going 
around. 

We have suggested, and the Attorney General is in agreement with 
our suggestion substantially, that before a merger can be put into oper- 
ation, the parties must give the Department of Justice and the Federal 
Trade Commission a notice and furnish certain information, and they 
‘cannot merge until so many days after the giving of that notice. 

There is some little disagreement what that time limit should be. 
The Commission favors 90 days. There are some people who would 
put it at less. , 
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We have also asked in that same legislation the right to go into a 
district court and get an injunction restraining a merger in the proper 
case. 

Mr. O’Hara. How would you fix the jurisdiction of it ¢ 

Mr. Gwynne. Well, I think it is provided in the law, I will ask the 
General Counsel, that is in a district where either one of ‘them i is, either 
the acquiring 

Mr. Kintner. Yes, sir, it is. 

Mr. Gwynne. Yes, sir, either. We would have to go into that dis- 
trict court. ( 

Incidentally, the law that we are asking for is substantially, in fact 
I think it is exactly, the same as the law that this committee wrote 
in several instances. One was in that amendment to the Federal Trade 
Commission Act, one was in the Wool Act, one is in the Fur Act, 
one is the Flammable Fabrics Act. 

In other words, we have found that the machinery you set up there 
is adequate. I think under the amended Federal Trade Commission 
Act, we have asked for 41 injunctions, and the court granted 39. 

We have had injunctions under the Flammable Fabrics. This 
procedure is somewhat similar. 

Those are the two important things, Mr. Chairman, we want. 

We also have called to the attention of the Congress the fact that 
a Clayton Act order does not become final; a Federal Trade Com- 
mission Act order does. Unless an appeal is taken within a certain 
number of days, the order becomes final, just like almost every judg- 
ment or order in the courts of the country. 

But under the Clayton Act, it does not become final. We have to 
go into court to enforce it. 

I think there are some bills pending to amend the law. We see 
no reason why there shouldn’t be the same procedure in a Clayton 
Act case as in a Federal Trade Commission case. 

Those are the principal recommendations we would have. 

The CHatrman. There is a bill pending before this committee, 
introduced by the Chairman of the House Judiciary Committee, which 


would amend the present law with reference to the meat-packing 
industry. 


Mr. Gwynne. To the what ? 

The Cuarrman. The meat-packing industry. 

Mr. Gwynne. Oh, yes. 

The Cuarrman. Has that been called to your attention yet? 

Mr. Gwynne. Not officially. We know about it, of course. The 
Commission, however, as I recall it, has not expressed its view on it. 

The CuHairman. Well, it has been officially called to the attention 
of the Commission. It might not have reached you yet. 

Mr. Gwynne. I have seen the bill. 

The CHairmMan. This committee has sent a request down there with 
the bill, asking for a report. 

Mr. Kinrner. We are working on a report in the general counsel’s 
office, and those reports, as we complete them, go to the Commission 
for consideration, and at that time the Commission formulates its 
official view and eventually it goes to the Congress. 

The Cuarrman. Yes. Please don’t misunderstand me. I am not 
trying to rush you. But I happen to know of considerable interest in 
it that will require that we do get a report on it. 
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Mr. Gwynne. Yes, sir. 

The Cuarmrman. Mr. Jarman, do you have some questions? 

Mr. Jarman. Mr. Chairman, I would like to ask one question in 
connection with the surveillance of radio and television advertising 
which the chairman mentioned a few minutes ago. 

I notice in your statement that an actual monitoring procedure is 
being introduced, and then you say that in the very near future it 
could result in complaints against illegal claims, including visual 
misrepresentations. 

Mr. Gwynne. Right. 

Mr. Jarman. Of course, the impact of television is tremendous 
on everyone in the country, and I have wondered about the claims 
of advertisers on TV, for instance a toothpaste manufacturer who 
advertises his product for those who cannot brush after every meal. 

That advertisement intimates that it has special properties that 
its competitors do not have. I have been concerned about adver- 
tising of that type, as to the justification for it in terms of consumers 
over the country sitting in front of their TV sets and being subjected 
to that type advertising. I have real doubt that the advertiser could 
make his case and justify his advertising. 

You mention in your statement that it could result in complaints 
against illegal claims, including visual misrepresentations. Perhaps 
the example I gave does not fall within that ¢: itegory, but I wondered 
actually how much enforcement in that field is being done under the 
Commission today. 

Mr. Gwynne. Well, of course, this setup we now have to do this 
monitoring and to particularly look after the matter so far as TV 
is concerned, is anew one. And yet I think it is safe to say that some 
complaints may arise, and the general area that we are investigating 
is the same area that you mentioned, I mean the same type of ‘thing. 

Mr. Jarman. But there have been no complaints as yet ? 

Mr. Gwynne. Not yet. 

Mr. Jarman. Or cases filed or hearings held in that general field? 

Mr. Gwynne. Well, there have been investigations going on, but 
there is no complaint actually filed yet. 

Mr. Jarman. Where an advertiser claims particular qualities for 
his product, would the burden of proof not be on the advertiser in a 
hearing before your people? Would the burden of proof not be 
on the advertiser to establish the basis and validity for such claims 
that are being advertised so widely to the American public ? 2 

Mr. Gwynne. No. We conclude that the burden is on the Com- 
mission to establish—that is, in most cases—to establish, first of all, 
the making of the statement; and second, that it had the capacity 
and tendency to deceive. 

We are not required to prove any actual deception or any actual 
injury to any individual, as you would in a private suit. But we 
do have to prove that it has the capacity and tendency to deceive. 

The law, you know, as to oleomargarine, was broadened a bit. You 
have strengthened that law by dec h aring that if the advertisement 
suggests th: at it is a dairy product, no further proof of tendency to 
deceive is required. 

However, in most other cases, we have to prove the tendency to 
deceive. 
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Mr. JarMANn. I am surprised to hear, Mr. Chairman, in view of 
the number of years of television operation, with the hundreds of 
thousands of sets that have been operating for years—I am surprised 
to hear there have bedén no complaints and no cases up to the present 
time. Is it simply a new field into which the Commission is going, 
in the monitoring and checking on it ? 

Mr. Gwynne. It is not entirely a new field, particularly as far as 
‘adio is concerned. We have been receiving scripts from radio sta- 
tions, for years, and we have brought suits. 

Mr. Jarman. The monitoring feature is the new part ? 

Mr, Gwynne. Yes, sir; I would say so. The monitoring feature 
and the putting it under one head, you might say, and giving it par- 
ticular emphasis—that is the new part. ‘We have had cases where 
the deception consisted of statements made over the radio, and I am 
not so sure might not have been over television. 

Mr. Jarman. But the burden of proof would be on the Commission ? 

Mr. Gwynne. Mr. Babcock calls my attention to the fact that in 
addition to this or in connection with this monitoring program, we 
have had, for years, a scientific unit that advises the trial staff and 
the investigators as to the falsity of these ads, particularly in regard 
to medicines and toothpaste, and so on. 

Pardon me, I interrupted you, I think. 

Mr. Jarman. No. I was just saying, my own reaction would be 
that it should be on the advertiser in such a hearing to show justifica- 
tion for special claims he would make for the product. 

Mr. Gwynne. Well, the law has been established to the contrary. 

Mr. JArmMaAn. Well, I am new to this committee, and some of the 
questions I ask are information-seeking questions. 

Mr. Gwynne. Yes. 

Mr. Jarman. I have wondered many times, in watching television 
advertising, as to what possible justification advertisers could have 
for some of the seemingly extravagant claims they have made for 
their product as, by intimation, over and above the products of 
competitors. 

Mr. Avery. Will the gentleman yield on that point ? 

If the law was the other w ay, how would the law work out in a 
political campaign? It would seem to me there would be very serious 
problems arising if the burden of proof rested on the advertiser. 

Mr. Jarman. You bri ing the case home effectively. 

That is all. 

The Cuatrman. Mr. Wolverton ? 

Mr. Wotverton. Mr. Chairman, it is a pleasure to have you and 
your Commission here to visit with us today, particularly yourself 
and Mr. Secrest, with whom we have long been associated in Congress, 
and in both of whom we have such very great confidence. 

I assume, from what you have already s aid with respect to the other 
members of the Commission, that we can have equal confidence in them. 

However, whatever it is, whether it is by yourself or associates such 
as Mr. Secrest, it certainly gives us satisfaction to know that it would 
be carried on in a thoroughly sensible, conservative manner. 

I have an interest particularly with reference to the type of adver- 
tising that has heretofore taken place in connection with insurance 
policies. To make you aware of the interest that this committee has 
had in that subject, I might say a few years ago this committee con- 
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ducted a very extensive study with respect to what would seem to be 
false advertising—certainly an overstatement in many particulars—or 
that could be claimed to be deceptive. 

The Federal Trade Commission recognized the importance of that 
matter and, as I understand it, it also instigated an investigation of 
the subject. 

I would be pleased to know to what extent your investigation de- 
veloped complaints that were justified with respect to deceptive adver- 
tising, to what extent there has been litigation over the subject, and 
what is the present status of the matter. 

I am leading up particularly to the thought as to whether your 
experience in the trial of cases of that character—and my attention 
has been brought to some cases that are pending—whether your 
experience has developed the necessity for additional legislation. 

Could you give me some idea of the scope of the investigation which 
was made by the Federal Trade Commission, what it developed, and 
what it has resulted in, in the way of litigation ? 

Mr. Gwynne. Yes, I can. It is a long story, Mr. Wolverton. 

Back in 1953, the Commission did direct an examination of the ad- 
vertising of accident and health policies. I think substantially a 
thousand companies were investigated, checked as to their advertising. 

As a result, the Commission has filed some 41 complaints. A num- 
ber have been tried. In fact, a number were before the Commission 
and are in the courts, on appeal from the ruling of the Commission. 

There has been a disagreement in the Commission, the vote being 3 
to 2, on the question of how much jurisdiction the Commission has. I 
would want the majority view to be presented by other members, be- 
cause I have been one of the persons who has taken the view that 
under the present law, the Commission’s jurisdiction is quite limited. 

Mr. Wotverton. Is the statement you have just made—does that 
indicate there is a difference of opinion in the Commission as to its 
jurisdiction in those matters? 

Mr. Gwynne. That is right. There is a difference of opinion as to 
what the so-called McCarran Act means. 

Mr. Wotverton. Does that difference of opinion grow out of a dif- 
ference of opinion as to the necessity for investigation and litigation 
or as to limitations in law of the Commission ? 

Mr. Gwynne. Well, a number of instances were found where the 
investigators and the trial staff concluded there were false—some false 
advertising. 

Now, the difficulty has come, however, as to what the McCarran Act 
means. You ask whether or not additional legislation is necessary. 
That, of course, depends upon what Congress wishes to have done 
about insurance. 

If Congress wishes to have insurance brought under Federal con- 
trol in any respect more broadly than it is now, then the law is in- 
adequate, in my judgment. 

That is not the view of some members of the Commission. 

But if—and here, if you turn to the McCarran Act, if you have it 
there, it sets out this: 

The business of insurance, and every person engaged therein, shall be subject 


to the laws of the several States which relate to the regulation or taxation of 
such insurance. 
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And the preamble: 


That the Congress hereby declares that the continued regulation and taxation 
by the several States of the business of insurance is in the public interest, and 
that silence on the part of the Congress shall not be construed to impose any 
barrier to the regulation or taxation of such business by the several States. 

Then it goes on to say that the acts that we enforce, after a certain 
date, shall be applicable to the business of insurance to the extent that 
such business is not regulated by State law. 

Now I, at least, and another member—a former member and like- 
wise a present member—have construed that to mean substantially 
what it says, that if the States have a low on this subject, then we do 
not have jurisdiction. 

There are certain areas where the States do not have laws. In fact, 
there were some States when we began the investigation, I think some 
6 or 7 States did not have laws on the subject, and yet many of these 
companies were licensed in every State. Therefore, we do have some 
jurisdiction. 

The majority view has been that—well, I will let them explain the 
view. It is purely a matter of what the McCarran Act means. What 
did Congress mean when they wrote the McCarran Act? 

Those cases have been argued several 

Mr. Wotverron. It is a little bit novel and unique to have any com- 
mission come before this committee and indicate that they are not 
certain as to what Congress meant, and as a result have hesitated to 
take particular action. We have found so frequently that commis- 
sions have a tendency to interpret what the Congress meant, even 
though in many instances it would seem to us that they have not cor- 
rectly interpreted it, but they have interpreted it in a way that would 
enable them to make the administration of the act that they so desired. 

I have had frequent conversations on that subject with some very 
important individuals in our Congress, and in fact, a committee has 
just been appointed by this committee, by the chairman of this com- 
mittee, to make a study of the extent to which commissions have ob- 
served the law as laid down by C ongress in their interpretation of it. 

Whether that will develop any serious breaches of intent, I do not 
know. That remains for the study that is to be made. 

But what I have in mind is this, and I did not think there could be 
any difference of opinion with respect to it: When the policies of in- 
surance are advertised, either through the medium of newspapers or 
by way of radio and television, which make claims which are untrue 
and deceptive, I did not know that there was any limitation with re- 
spect to the McCarran Act which would preclude the Federal Trade 
Commission from acting fully and completely in dealing with any- 
thing of the kind that was deceptive. 

It cert tainly, in my opinion, was never intended by the McCarran 
Act that the purpose was to give insurance companies freedom of 
action to say and do what they pleased, and without any restraining 
hand, so far as the Federal Government was concerned, in the utiliza 
tion of its commerce clause. 

Do I understand that there is a feeling within the Commission, or 
outside of the Commission, which would indicate that the Commis- 
sion did not have the power to deal with deceptive policies of insur- 
ance? 
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Mr. Gwynne. It is my understanding, Mr. Wolverton, that the 
courts have already settled the question. I think the Prudential In- 
surance Co. Supreme Court case, after the McCarran Act was passed, 
very definitely said that the act means exactly what it says. The 
Federal Government has authority and their law shall be applies able to 
the business of insurance to the extent that such business is not regu- 
lated by State law. 

Now, in the case which is now pending 

Mr. Wotverton. Pardon me a minute. I want to see if I have 
got a correct understanding of it. 

Does the view that you have just expressed result, in effect, that an 
insurance company can make any kind of a claim it pleases? 

Mr. Gwynne. Certainly not. 

Mr. Wotverton. No matter how false / 

Mr. Gwynne. Oh, no. 

Mr. Wotverton. And the Federal Trade Commission would not be 
able to take action ? 

Mr. Gwynne. The Federal Trade Commission could take action in 
all those cases where the State law did not cover it. 

Mr. Wotverton. Now let us get right down to that point. You 
mean in instances where the State law does not cover it, is that only 
where the Federal Government could act ? 

Mr. Gwynne. That is correct. That is what the McCarran Act 
says, and that is what the Court said it says. 

Mr. Wotverton. Then we will have this strange anomaly, in some 
instances: Prosecutions can be brought against companies of one 
State who do an interstate business, and could not be brought against 
another company in another State that does an inter state business. 

Mr. Gwynne. No. Frankly, Mr. Wolverton, I think the whole 
field of regulation was covered by the McCarran Act. The McCarran 
Act was written after the Southeastern Underwriters decision did 
put insurance right squarely in the lap of Congress. Congress did 
not want it. They : said so very expressly, that the continued regula- 
tion by the States is in the public interest. 

So they said that insofar as a State law regulates insurance, then 
these acts do not apply. 

For instance, in the principal case on the subject, which has been 
appealed and which will lay down, I think, the law pretty much on the 
subject in those cases, there was a Texas corporation selling insurance 
in 17 States, and was licensed in every State, had agents and offices in 
every one of those States. 

It did no radio or mail order business. 

Now, my view in that case is that there, that matter is regulated by 
State law. The State can—and States did, as a matter of fact. after 
the passage of the McCarran Act, most of the States of the Union 
adopted what was known as the model code. They set up their plan 
for regulating insurance companies that were within their jurisdiction. 
And my view in that particular case was that the matter was regulated 
by State law. 

Now, you mention features there that the Commission has not passed 
on, where our ruling might be different. What is the situation where 
you have radio, where you have mail order? That is a different propo- 
sition. That has not been passed on by the Commission definitely. 
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Mr. Worverton. I cannot see that the type of medium which is used 
would be a fundamental reason for having a different viewpoint as to 
the power of the Commission. 

Mr. Gwynne. Well, I might say, Mr. Wolverton, it is purely a ques- 
tion of what this act means, and I would be glad, and I think it would 
be well if I would send you up a copy of the majority opinion, which 
does hold in substance that the Commission did have jurisdiction, and 
also the dissent, which said it did not. 

In addition to that, there have been, in addition to the cases decided 
and cited in these opinions, there have been at least two very important 
opinions recently, which indicate that the jurisdiction of the Federal 
Government is strictly limited, as this law provides. 

One has to do with the fireman’s fund out in California. Now, that 
was a Commission case. The Commission had brought a suit and 
undertook to have the records of the company subpenaed on the basis 
that they had overriding jurisdiction. The company would not do it, 
so the Commission went to the district judge to enfore the subpena, 
and he enforced it. 

Mr. Wotverton. He did what ? 

Mr. Gwynne. He enforced the subpena. I mean he made an order. 

However, they appealed to the circuit court of appeals, and the 
circuit court of appeals said the Commission does not have that 
broad jurisdiction—at least that is the way I read it—and if you 
want a subpena in the court, you must point out where you have the 
jurisdiction, and only get it to the extent they have it. That is the 
one case. 

Now the next case 

The CuatrmMan. Are you appealing that case to the Supreme Court? 

Mr. Gwynne. Well, I don’t know what will be done yet. It was 
just decided. It was just decided within the last few days, you 
might say 

The CHarrmMan. I see. 

Mr. O’Hara. In what circuit was that decided. 

Mr. Gwynne. That is the ninth circuit. 

Mr. Wotverron. Mr. Chairman, I will tell you what runs in my 
mind. I have read that opinion that you have just referred to. 

Mr. Gwynne. The Fireman’s Fund? 

Mr. Worverton. I beg your pardon? 

Mr. Gwynne. The Fireman’s Fund ? 

Mr. Wotverton. Yes; the California case. 

Mr. Gwynne. Yes. 

Mr. Wotverron. The basic thing that Congress has been interested 
in is protecting the people against unfair, untrue, deceptive advertis- 
ing. Now, there is no doubt about the power of the Commission to 
proceed in cases that relate to medicines; is that true? 

Mr. Gwynne. Oh, yes: yes. But here is your—— 

Mr. Worverron. The McCarran Act has no effect on that, has it? 

Mr. Gwynne. No, because in medicine there is no McCarran Act. 
That is the answer. 

Mr. Wotvertron. That is the point I am coming to. We are 
interpreting what Congress meant. 

Mr. Gwynne. Yes. 

Mr. Worverron. To me, it is inconceivable that Congress would 
attempt to pass an act which could be interpreted as giving free hand to 
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insurance companies, and yet deny to medicine companies the right to 
make false advertisements. It is the falsity of the thing that is the 
vice. And if Congress has declared its intention to prohibit that, I 
cannot conceive that just because it happens to be a policy of insurance, 
that the underlying principle is any different. And I would be a long 
time hesitating to claim that the McCarran Act had any intention of 
giving a free hand to insurance companies that they could make untrue 
and false statements. 

I will agree with you that the McCarran Act undoubtedly intended 
that there should not be Federal regulation of the insurance com- 
panies, but I do not carry that to the point that it would give an 
insurance company the right to impose upon the people of this Nation 
by making false claims, and limit the hands of the Federal Govern- 
ment to prosecutions only in States—or in certain States. 

The thing, in my opinion, is too basic, and I cannot believe that 
there was ever an intent on the part of Congress to absolve insurance 
companies from being truthful in the making of their claims with 
respect to their policies of insurance. 

If a court holds that Congress did take that peculiar position of 
permitting prosecutions against medicine companies and not against 
Insurance companies, when equally false statements are made, then 
there is a need for some kind of a law to correct it, if a court finally 
holds that. 

In fact, I am inclined to believe that even the Commission divided, 
as you say it is, 3 to 2, is sufficient cause for us to give consideration 
to some kind of a statute that would enable the Federal Trade Com- 
mission to proceed unhampered in dealing with false statements, decep- 
tive statements, in insurance policies. 

Mr. Gwynne. Well, Mr. Wolverton, I am not here to argue the 
merits of the Federal regulation of insurance or State regulation. 
For years, as you know, for a hundred years, the Supreme Court had 
held that insurance was not commerce. The States had built up 
systems of regulation and, as pointed out by Mr. Justice Jackson, 
they were more adequate, they were more severe, than anything the 
Federal Government ever had, because the insurance company that 
goes into my State and puts out bad advertising or does any other 
thing, we can put them out of the State. 

Mr. Wotverton. Who do you mean, “we” ? 

Mr. Gwynne. The State of Iowa, or any other State, virtually, in 
the Union. 

Mr. Wotverton. But when you say “we,” did that include the 
Federal Trade Commission ? 

Mr. Gwynne. Oh, no. I meant the State, the various States. 

Mr. Wotverton. That is the point I am coming to. There should 
be, in my opinion—and I do not want to argue it any more than you 
do; I am only trying to bring out the fact that if there is a difference 
of opinion even in the Commission, to say nothing of any court pro- 
ceeding which may indicate a deficiency in the general desire of Con- 
gress to protect the people from false and deceptive advertising or 
advertisement, then we should make whatever amendments are neces- 
sary to remove that. 

Mr. Gwynne. That may be true. Iwouldn’t argue that with you. 

Mr. Wotverton. I know. But I am speaking now to a Commission 
representative, you understand. It is my opinion that the commis- 
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sions—and I speak not only of the Federal Trade Commission, I 
speak of all the commissions over which this committee has legislative 
jurisdiction, and that is most of them in this Federal Government 
of ours—think it is their duty to bring to the attention of this commit- 
tee what they learn by experience as to deficiencies in law that handi- 
cap them in accomplishing the thing that is intended by Congress. 

ow, to lay stress on what the McCarran Act says, and ignore 
what the purpose of the Federal Trade Act is, seems to me to create 
a situation which ought to be cleared up. The institution of the 
Federal Trade Commission was for the very definite purpose of pro- 
tecting our people against unfair practices, and certainly I feel that 
there should be no doubt about it, in every field of activity. 

I would feel that the committee should have the help of a commis- 
sion in bringing to us what they have found by experience, by con- 
tact with those on the outside who oppose the action of the Federal 
Trade Commission, as well as the decisions of courts and expressions 
of courts, so that we could be advised to the point where we could be 
helpful to the Federal Trade Commission in carrying out what I 
believe was the original intent of creating that Commission, namely, 
protect the people against unfair practices. 

Mr. Gwynne. Well, as I said before, Mr. Wolverton, I have no— 
I express no view on who should regulate insurance. That is a matter 
for Congress. 

Mr. Wotverton. I am not talking of regulating, pardon me. I am 
not talking of regulating insurance. 

Mr. Gwynne. Including advertising. 

Mr. Wotverton. There were reasons that brought the passage of 
the McCarran Act. You were in the Congress, I was in the Congress 
at that time, and I am very well aware of all that took place in that 
connection. I know something about the pulling and hauling that 
went on. 

But I am not speaking of control or regulation. I am speaking of 
unfair practices such as deceptive advertising, and I think there is a 
vast difference between that and attempting to control, we will say, 
the rates or other elements of the insurance business. 

Mr. Gwynne. I think, Mr. Wolverton, if I can just say this final 
word, I think it is the duty of a commission to interpret the law as they 
think the Congress expressed it. 

Now, to me, it is clear, and I think you cannot read these court 
decisions, not only the ones that happened before we had the case, 
but the Fireman’s Fund decision and the recent decision in Massa- 
chusetts, where they have said that where the State has passed a 
law, Congress intended that they should regulate it and they would 
not interfere. 

Now, maybe that is unfortunate. 

Mr. Wotverron. Pardon me. Let be final what you said and let 
be final what I say. I do not like the use of the word “regulate” that 
you keep referring to. I am not talking about regulation. I haven’t 
that thought in my mind. 

But I do have in mind that no company, whether it be an insurance 
company, medicine company, cigar company, cigarette company, beer 
company, or any other type, should be permitted to carry on false 
advertising where it is recognized as being false. 
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If the insurance companies put on the heat the way Gabriel Heatter 
does in advertising medicines, why, people would buy policies whether 
they needed them or not, just to be sure that they were in line, and 
I think we must give most careful consideration to this subject, because 
of the media that are now available for advertising, not merely news- 
papers, but radio and television, that we cannot be too careful in 
preventing fraud and deception. 

I have nothing further. 

The Cuatrman. To clarify it in my own mind may I inquire what 
is the question before the Commission which caused the 3-to-2 decision 
in interpreting the McCarran Act? 

Mr. Gwynne. Well, the question, the general question—of course, 


let me say this: the question of mail “orders and radio was not 
involved. 


The CyHatrman. What? 

Mr. Gwynne. The question of mail-order companies or of radio 
was not involved in that 3-to-2 decision. 

The CHarrmman. What was re. 

Mr. Gwynne. Well, the facts, as I stated them a bit ago, in that case 
are these: Here was a Texas i iach selling accident and health 
policies in 17 States. 

The CHatrmMan. Well, I remember your explanation of that. Is 
that what the Commission decided on ? 

Mr. Gwynne. No, no. But in every one of those States it was 
licensed to transact business in that State, and every one of those 
States had a law covering advertising, and the States could enforce 
that law and punish the company substantially the way we can if it 
is in our jurisdiction. 

Well, the Commission held that they had jurisdiction themselves. 
It is my view, and I find it right in this act, that the Federal Trade 
Commission Act—now, you only talk about regulation—shall apply 
only to the extent that such business is not regulated by State law. 
Now, the business was regulated by State law. 

The Cuatrman. Pinpointing it, Mr. Chairman, you mean the Com- 
mission divided 3-to-2 on the question as to whether or not adver- 
tising comes within the purview of regulation of insurance companies? 

Mr. Gwynne. I didn’t give that any—no. 

The Cuarrman. What was the question, then, that the Commission 
divided 3-to-2 on? 

Mr. Gwynne. Well, we took a different view on what the law 
meant. 

The CuarrmMan. What the law meant ? 

Mr. Gwynne. That is right. They can explain their view, if you 
would like to ask them. I think that probably—what I would like 
to do is this: I would like to send up a copy of the majority opinion, 
a copy of the dissenting opinion, a copy of the Fireman’s Fund 
opinion, and a copy of the recent decision in the Massachusetts court. 

The Cuarrman. We would be very glad to have it. But is it a 
difficult thing to state just what the question was on which the Com- 
mission divided ? 

Mr. Gwynne. Well, the Commission divided on this; as to what 
the law meant. The view of the Commission, the majority, is, as 
I understand it, that in spite of the McCarran Act, the Federal Trade 
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Commission has an overriding jurisdiction all over the country on 
insurance. My view is that whenever a State has regulated insurance 
in their area, that as to that particular area the Federal Government 
has no more power. 

The Cuarrman. The question that brought on the decision before 
the Commission; was it a question as to whether or not the Federal 
Trade Commission should enter into some of these contests or try 
to take to court some of these insurance companies within the States? 

Mr. Gwynne. Well, when—I might say that when the complaints 
were filed, we had arranged these cases in categories, and there were 
certain ones that we figured we had jurisdiction, certain ones we 
didn’t. 

I never figured, and I do not know 

The CuHarrman. All right, on which one of those issues in the 
McCarran Act did you divide 3 to2 

Mr. Gwynne. Well, I was trying to explain it, Mr. Chairman, and 
the whole thing is this 

The Cuarroman. | know you are trying to explain it; but we are 
just trying to find out, what did you vote on to make it a 3-to-2 
decision? You must have had some issue before you. 

Mr. Gwynne. Well, here is what we voted on. We voted on a spe- 
cific case where a company was selling insurance in 17 States. In 
every State it was licensed to do business in that State, and had its 
people in there, and was subject to the law of that State, and in ever 
one of those States the State had a law, either the “model code” whieh 
was drawn up by the State insurance commissioners to meet the test 
of the McCarran Act, and therefore the dissenting view was that they 
had laws regulating it, therefore we did not have any authority. 

The Cratrman. Now, that is precisely what I have been trying te 
get, what was the issue / 

Mr. Gwynne. The majority view is to the contrary. 

The Cuarrman. In other words, your decision, then, was the ap- 
ae cp bd of the McCarran Act to this particular issue ? 

Mr. Gwynne. That is right. 

The Cuamman. On the one company which operates in 17 States 
the Commission divided 3 to 2? 

Mr. Gwynne. That is right. 

The Cramman. And the majority held that the Commission did 
have jurisdiction, notwithstanding the State laws ? 

Mr. Gwynne. That is correct. 

The Cuarrman. That is a very interesting thing to me, because I 
have just read the act here which is very short. It is a very interesting 
decision. 


Mr. Avery. Mr. Chairman, could I interject just one question along 
this line? 

In your opinion, have the States been remiss in their carrying out of 
the State law? The McCarran Act spells out their activity, and you 
mentioned States did have model codes in these 17 States. Have they 
been reluctant to take action, or just how did the situation devel p ? 

Mr. Gwynne. No, I don’t think that is quite the situation. If I may 
go back a little, the States originally had built up their machinery to 
control insurance. The Federal Government had no authority. The 


Southeastern Underwriters case knocked the props right out from 
under it. 
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Then the Congress passed the McCarran Act, which says right on its 
face that the continued taxation by the States is in the public interest. 
That is what it was when I was here. I was on the committee, as a 
matter of fact, and I never heard of any other interpretation than that. 

Then a moratorium was given, and the purpose of the moratorium 
was so that the States which did not have those laws would have the 
time to write them. 

Most of the States adopted what is known as the “model code.” 
The model code is patterned somewhat after our Federal Trade Com- 
mission Act. It covers various phases. It covers advertising. 

Now, when we started the investigation of insurance, there were 
some six States which did not have a law on the subject. Therefore, 
there was an area in which, according to my interpretation, we did 
have a duty. 

In addition to that, there is another area, we have never passed on it 
officially, the mail order situation, where a company is not personally 
present in a State, and the radio. Those questions are still unresolved, 
and I don’t want to be understood as saying that I do not believe we 
have jurisdiction there. 

My point is, I do not believe we have jurisdiction, did not have it, 
in those States where the company was personally present and licensed 
in the State. 

Mr. Avery. Let’s get back to this Texas case. In one of these par- 
ticular States, or let me say it this way: Was there a particular State 
that would not take responsibility in this matter? Why did it ever get 
before the Commission? That is what I am trying to hitch on here. 

Mr. Gwynne. Well, for this reason: This company at the time the 
complaint was filed was operating in at least one State that did not 
have it. 

Mr. Avery. I see. 

Mr. Gwynne. That was Mississippi. And when the hearing ex- 
aminer—incidentally, the hearing examiner took the same view of the 
law that I am now taking. The hearing examiner held that in every 
State except Mississippi, they had a law, and he entered an order 
against Mississippi. However 

Mr. Losser. Would you yield just 1 minute? 

The Cuarrman. Let him finish that. 

Mr. Loser. I would like for him to tell what the complaint is against 
Mississippi. 

Mr. Gwynne. I don’t mean—(laughter]. I shouldn’t say he entered 
an order against Mississippi. He entered an order covering Mis- 
sissippi. 

Mr. Avery. Against the company. 

Mr. Loser. About what? What is what I want to know. 

Mr. Avery. False advertising. 

Mr. Loser. He has not said that. 

Mr. Neat. Against the company doing it. 

Mr. Gwynne. That is what we are talking about. 

Mr. Loser. I understand that. 

Mr. Gwynne. Do I make it clear? I am not sure, did I finish 
there? 

Mr. Avery. No. 

Mr. Gwynne. You go ahead. 

Mr. Avery. No, you go ahead. 











AGENCY HEARINGS 423 


Mr. Gwynne. Well, so the hearing examiner, Mr. Cox, taking the 
same view of the law that I am now explaining to you, said in all 
these States there is a law, therefore, the Federal Trade Commission 
Act does not apply, with one exception, and that was Mississippi. So 


he entered an order against the company insofar as Mississippi was 
concerned. 


Mr. Avery. Now I understand it. 

Mr. Gwynne. In other words, he took the view that the States were 
given the authority and the duty to regulate this business. If they 
do not have the law regulating it, then it is the Federal Government’s 
dut 

How yever, when the case came before the Commission on appeal, by 
that time it was shown to the Commission that Mississippi had 
adopted the model code. Therefore, there was no State that did not 
have regulation. Whereupon, I voted to dismiss the complaint. 

Incidentally, the case was argued and will raise this very question, 
this question is absolutely squarely raised, in the fifth circuit, and was 
argued on January 29. So that there should soon be a decision on it. 
And at that time, that will end it. 

The Cuarman. Well, that is very interesting information. I per- 
sonally will be very interested to watch the results of it, because it 
seems to me that this particular matter of false advertising by insur- 
ance companies comes within the category of the business of the com- 
pany, and I cannot see how it could rest on anything else, because the 
act itself says the business of insurance. I have a feeling that that 
is probably what the decision will rest on, the interpretation of that 
particular language. 

Mr. Wotverron. Mr. Chairman, will you yield? Are you finished ? 

The Cuarrman. Yes. I just was hoping we would get along to 
something else. 

Mr. Wotverton. Well, I feel this question which has been raised 
is one of such supreme importance that it is fundamental to the activ- 
ity of the Federal Trade Commission, and I think that we could take 
the necessary time to develop the facts as to whether there should be 
any additional legislation, amendatory legislation. 

May I ask just a question or two to get some of it in my own mind 
as to what my thought is? 

Does the Clayton Act in any way deal with false advertising ? 

Mr. Gwynne. No, I believe not. 

Mr. Wotverron. Very well. Now then, when we read this proviso 
upon which you say the adverse opinion to what I have expressed is 
based, it reads: 

Provided, that after June 30, 1948— 

That was the date, I assume, of the McCarran Act— 


the Act of July 2, 1890, as amended, known as the Sherman Act, and the Act 
of October 15, 1914, as amended, known as the Clayton Act, and the act of Sep- 
tember 26, 1914, known as the Federal Trade Commission Act, as amended, shall 
be applicable to the business of insurance to the extent that such business is not 


regulated by State law. 

Now, if neither the Antitrust Act nor the Clayton Act had any ref- 
erence to false advertising, then upon what basis could it be construed 
that the word “business” would inciudethat? In other words, it would 
seem to me that what the intent of Congress was, was to eliminate 
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insurance from the operation of those two acts as well as the Federal 
Trade Act regulating business, and it has never been assumed that the 
Federal Trade Commission had the right to regulate business in the 
sense of fixing rates, and what-not. 

So that when reference is made to those three acts, and the “business,” 
and the word “business” is used in connection with it, in my opinion it 
certainly could not have a broader purpose than what the acts them- 
selves carried, and I cannot see how you can read into it that the use of 
the word “business” related to either of those acts, any one of those acts; 
and under those circumstances, I do not think Congress intended that 
it should have any basis or application to the question of advertising. 

In fact, the interpretation which is sought to be given to it would 
seem to make it possible to read “it shall be applicable to the business, 
lawful or unlawful, of insurance to the extent that such business is not 
regulated by State law,” and that is what I cannot conceive; that Con- 
gress, which in so many ways has developed the necessity and provided 
the means of protecting people against fraud, would all of a sudden 
because of a decision which had been rendered by the Supreme Court 
previously, change its whole viewpoint and say, “Well, we will continue 
to prevent fraud in every other line of business except the insurance 
business,” and that the hands of our Federal Government must be 
tied in a way that you have interpreted this provision in the McCarran 
Act. 

I think we have developed enough consideration on this to indicate 
that I seem to be unable to change your opinion. I do not know 
whether you think it would change mine, or not. I would take what- 
ever hopeful view in that respect that you would wish to take. 
[| Laughter. | 

But it is my opinion that that provision in the McCarran Act which 
referred to “business” in those statutes, referred to the business that 
would come within the purview of those acts, and certainly it was never 
intended that fraud could be—may I ask just one concluding question. 

You say there are 41 cases. Are there 41 cases in court ? 

Mr. Gwynne. No: 41 complaints were originally filed. 

Mr. Worverton. Very well. 

Now, there are several cases in court, I have some of them here before 
me, the crafts case—— 

Mr. Gwynne. That is the California case. 

Mr. Wotverton. And the National Casualty Co. 

Mr. Gwynne. That is before the circuit court, that case. 

Mr. Woxverton. And the American Hospital and Life Insurance 
Company. 

Now, the only reason I refer to them is to make any question as 
direct as possible: Was this difference of opinion in the Commission 
utilized in passing on whether these cases should be brought? In 
other words, was there an issue before this Commission as to whether 
these particular cases should be instituted, and did the Commission 


divide three to two on it? 
Mr. Gwynne. It did not, no indeed. When this investigation— 
Mr. Wotverton. I beg your pardon? 
Mr. Gwynne. No, I would answer that, no, very emphatically. 

When this investigation was begun and the law was reviewed on 

the subject, I did not know of anyone concerned with it who took 
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the view that now is expressed in the majority opinion, and the person- 
nel of the Commission at that time knew we were operating in a limited 
field. 

As a matter of fact, we instigated a trade practice conference, know- 
ing we were in a limited field, on the theory—and we were having 
excellent cooperation with the State commissioners—that we could 
jointly agree on what the advertising ought to be, and did in substance. 
And then somebody had the jur isdic tion, either we had it or the State 
had it, and we could get the whole thing cleaned up without this 
trouble. 

Now, that was, frankly, my position all through this matter. 

Mr. Wotverton. What was the date of the decision which resulted 
in a 3-to-2 vote? 

Mr. Gwynne. Well, I can’t remember it now. It was in 1956. 

Mr. Wotverron. That is close enough. 

Mr. Gwynne. And it was in the spring, I would say it was in May. 
IT will get you the exact date. 

Mr. Wonverton. Mr. Chairman, I, apologize for taking the time 
that I have, but when we get interested in a question, sometimes we 
overlook the fairness of the time that we utilize. 

The Chairman. Mr. Loser, do you have any questions ? 

Mr. Loser. I believe not, Mr. Chairman. 

The Cuatrrman. Mr. O'Hara? 

Mr. O’Hara. Mr. Chairman, I should like to express my gratifica- 
tion to our former colleagues, Mr. Secrest and Mr. Gwynne, here 
before us, and the rest of the Commission, because I have been very 
much impressed with certainly the fine job that the Commission has 
been doing. 

I have been one who was some years ago the author of legislation 
to change the procedure down there of the Commission. I still have 
some ideas. 

May I say, not to belabor this insurance thing, Mr. Chairman, but 
one question that bothers me—and I can understand the differences 
of opinion that arose in the Commission on this problem, because 
there will be difference of opinion right here in the committee as to 
what Congress intended—let me ask you about particularly a case or 
a company whose name I shall not mention, but who did a large mail 
order advertising business in selling health and accident insurance. 

Now, my recollection is that the Commission did take action against 
that company for false advertising, because I presume it was on a 
mail order basis, which was extremely difficult for any one State to 
get control of it that had the proper insurance commission to act. 

Now, I will ask you, Mr. Gwynne, was there action taken against any 
such company and a cease and desist order issued against it in which 
they were charged with making false and deceptive advertising of their 
policies ? 

Mr. Gwynne. Well, yes. Some of the 41 complaints were against 
companies which, among other things, carried on a mail-order business. 

Mr. O’Hara. That is a different question: is it not? 

Mr. Gwynne. On jurisdiction, to me it is an absolutely different 
question. 


Mr. O'Hara. Yes. 


Mr. Gwynne. And the radio is another absolutely different question. 


Mr. O’Hara. Television would be another question. 
90960—5 7——_28 
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Mr. Gwynne. That is right. The question there, Mr. O’Hara, is, 
Is that regulated by State law? Can you regulate it? Does the law 
purport to regulateit? Yousee. 

r. O'Hara. For example, we will take company A that is in busi- 
ness, we will say, in Minnesota, as a hypothetical case. It advertises, 
but is not licensed to do business, we will say, in North Dakota. They 
will make—a complaint is filed, we will say, with the Commission 
that company A has made false and deceptive claims in its advertis- 
ing. Now, that is a case where definitely the Federal Trade Commis- 
sion could move in, is that not true, because very possibly, we will say, 
in North Dakota, they had no way of getting at them by State law ? 

Mr. Gwynne. I might say, there has been no decision on it, we filed 
complaints on that theory. We also file them on the theory that com- 
panies were licensed in certain States, and that State did not have a 
law to cover it. 

Mr. O’Hara. And you had jurisdiction ? 

Mr. Gwynne. We had jurisdiction. 

But where they had a law covering it, under the McCarran Act we 
did not have the jurisdiction. 

Now, because the majority have taken the broad view of the subject 
that they have, to me it seems the Commission’s view is they have 
jurisdiction in all these cases. If that is true, then way did they bother 
to pass the McCarran Act? That is what I get back to. 

Mr. O’Hara. Well, I have great trouble about that, myself, I am 
very frank to say to you. But the question which bothers me, as it 
bothered Mr. Wolverton: Does it create a loophole where perhaps we 
should review that situation? What is your viewpoint on that Mr. 
Gwynne? 

Mr. Gwynne. I do not think, Mr. O’Hara, it creates any loophole 
in the sense that any part of America is left unregulated. It is a ques- 
tion of whether—it always had been with the States, as you know. 
The Federal Government, as the dissenting judges pointed out, had no 
law, no procedure to regulate insurance. And the McCarran Act, as 
I construe it, and as I construed it then, directed that we accept the old 
order, that we override the Supreme Court decision, and regulate back 
in the States. 

However, the Congress did not leave the public unprotected. Where 
a State had the law, then it was their regpbtisllility: Where they 
did not have the law, either where they did not have a law regulating 
a licensed company, or a law regulating maybe radio or television or 
something like that, then the Federal Govkintniat would operate. 

Now then, I think here is perhaps where you need to make your 
investigation: Are the States expen of regulating insurance? If 

ou want to go into that, that may raise a question of the repeal of the 
McCarran Act. If you did, all these laws would immediately become 
effective. 

Mr. O’Hara. Well, Mr. Gwynne, what I have in mind is, I know 
the State of Iowa and the State of Minnesota certainly enforce the 
law upon the companies which are licensed to do business in those 
States, and they make them live up to every comma and paragraph of 
their law. 

Mr. Gwynne. Yes. I think you have the model code. 

Mr. O’Hara. I am quite sure we do. I am not certain, but I am 
quite sure we do. 
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We get back to what bothers me: Here we have all of these tremen- 
dous avenues, the television, radio, and the newspapers, where these 
flamboyant statements are made by these companies. Here is a state- 
ment made over a television program that goes from coast to coast, 
which you and I have seen every week, practically, where they make 
certain statements. 

Now, let us assume, for purposes of a hypothetical case, they make a 
false and misleading statement. How are you going to get at them ? 

Mr. Gwynne. Of course, well, that is a problem, and what I say 
now, I am not passing on any judgment I have made. 

Mr..O’Hara. I am not arguing about it. 

Mr. Gwynne. But as a practical matter, Mr. O’Hara, for instance, 
say the Prudential Insurance Co. is licensed to transact business in my 
State; I do not know whether they sell accident and health or not, but 
they are licensed in my State. Now, supposing they put on from 
Chicago, Ill., a radio broadcast that was offensive to our advertising 
notions. The State of Lowa would not be entirely without some 
remedy. ‘They could cancel their license, which is, as Mr. Justice 
Jackson pointed out, a pretty effective remedy, isn’t it ? 

Now, suppose, however, they were not personally present in Lowa. 
What would you do then? Maybe there is a case where the States do 
not have a law regulating it. 

Mr. O’Hara. Well, that is the thing that is bothering me very 
seriously. 

Mr. Gwynne. And I might say that has not been decided, and I 
regret it, too, because it has not been necessary to decide it—I think 
the hearing examiners may have made some decisions—but in view of 
the broad jurisdiction claimed by the majority, it has not been 
necessary or even possible to raise these other things. 

Mr. O’Hara. Well, my concern is not so much in the field of life 
insurance as it has been in the health and accident field, where my own 
personal observation, my own personal knowledge, is that some of 
these companies have had in the past an exaggerated and, to some 
degree, an absolutely deceptive advertising program. 

When we got your policy, it did not say—it said just the opposite 
of what they claimed in their advertising. 

Now, that is what I have in mind, and particularly in newspaper 
advertising. I do not.remember that they were on radio and television, 
probably they were, but I know that it applied to newspaper 
advertising. 

Mr. Gwynne, what troubles me is, how are you going to stop that? 
Now the State—I think obviously those people tried to do business in 
one State, and I have in mind one company which I am not going to 
mention by name; I think they operated exclusively out of that one 
State, and yet they would advertise, certainly, in other States of the 
Union. 

Would your Commission have jurisdiction of a complaint filed 
against that company? That is what I am anxious to know. 

Mr. Gwynne. We have raised those points in our complaints; yes. 
We have not made a final adjudication. 

I think the real answer is this: If Congress feels that the States 
either cannot or are not adequately regulating the business of insurance 
in all its phases or any phase of it, they might well give consideration 
to repealing the McCarran Act or amending it. 
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I want you to know that the position I take is not out of any feeling 
that these companies, or anybody else, should not be proceeded against. 
But I have been very fir mly of the conviction, and I base it on the court 
decisions, both before and since the decision, that we do not have j juris- 
diction in certain cases. And I think the courts eventually are going 
to say that. 

Mr. O’Hara. Well, they have not finally said so, is that correct ? 
It has not gone t» the Supreme Court; is that the situation ? 

Mr. Gwynne. Oh, yes; I think it has been decided in the Supreme 
Court. I think the Prudential case decided it. Of course, that was a 
taxation case. 

Mr. O'Hara. That was in another field. 

Mr. Gwynne. You can make distinctions, but just the same, the 
three acts are put in here together, and the model codes cover them 
all, and I do not know how you can make a distinction between the 
Federal Trade Act and the other acts. 

Mr. O’Hara. Please don’t misunderstand me, Mr. Gwynne. I am 
not saying that I disagree with your opinion. What troubles me is 
the area, if you are right, the uncontrolled area that still exists, where 
the public, I think, are subject to damage, very serious damage, by 
these unscrupulous advertisers. 

Mr. Gwynne. And you have reference particularly, as I under- 
stand it, to radio. 

Mr. O’Hara. Well, all forms of advertising. I am not making any 
exception. 

That is all, Mr. Chairman. 

The Cuarrman. Of course, if it is business in interstate, then you do 
have jurisdiction. 

Mr. Gwynne. Not in insurance. 

The Cuairman. Not in insurance? What can the States do about 
controlling the situation beyond their own State line / 

Mr. Gwynne. Well, because—the answer is this: You see, the con- 
trol of commerce is not an exclusive power of the Federal Congress. 
It is certainly paramount. Congress can decline to regulate a certain 
field. That is what they did in the McCarran Act. They have done 
it many times. 

The CuarrmMan. Well, it does not bother me a great deal, as has been 
expressed by some of our colleagues here, because as a matter of policy 
on which the Congress has taken action, there is no difference so far 
as the policy is concerned, as it was when the McGuire Act affecting 
retail trade was passed, Congress took action on that and deferred 
to the States, and that is what they did in the case of insurance. 

Mr. Gwynne. That is right. 

The CHarrman. So I think I would agree with your viewpoint 
about this case. But anyway, we will not belabor that. 

Are you through ¢ 

Mr. O’Hara. Iam through. 

The CuarrMan. Mr. Hale? 

Mr. Hate. Mr. Chairman, I share the pleasure expressed by my 
colleagues in having our former colleagues before us. 

Mr. Chairman, I notice your reference on page 3 to the world’s larg- 
est paper company. Paper companies interest me, because there are 
some of them in Maine. 








AGENCY HEARINGS 429 


What proceeding is that? 

Mr. Gwynne. Where is that? 

Mr. Hate. It is on page 3, four paragraphs down, where you say: 

Moreover, respondents in the new complaints include the world’s largest 
paper company. 

Mr. Gwynne. Well, I presume that has to do with—I will ask some- 
body to be sure—is that the International case ? 

That is a merger case that was brought some time ago. It is a com- 
plaint which has been issued against the International Paper Co. for 
the acquisition of the Long Bell Lumber Co. It ac quired the Long 
Bell Lumber Co., and we have brought a suit against them, asking 
for 

Mr. Hate. Not two paper companies, but a paper company and a 
lumber company. 

Mr. Gwynne. That is right. It is an interesting case. 

Mr. Hate. The only other question I wanted to ask you is this: Has 
the Federal Trade Commission interested itself in or taken any steps 
whatever in connection with the recent increase in oil prices, about 
which this committee has heard a good deal of testimony ¢ 

Mr. Gwynne. Let me—I believe that was more or less turned over 
to Justice. We do not, we try not to get in on the same thing that 
Justice is in on. They do the same thing for us. They are looking 
into it, so we have not. 

We have had a lot of individual cases, but not this particular 
matter you refer to. Weare not in it. 

Mr. Hate. You are not making any investigation currently ? 

Mr. Gwynne. No, because we understand they are. 

Mr. Hate. That is all, Mr. Chairman. Thank you. 

The Cuatrman. Mr. Avery, do you have any more questions? 

Mr. Avery. Well, two short questions. 

Mr. Chairman, is there any conflict in jurisdiction? It seems to 
me you have quite an overlay here. You have the Federal Communi- 

cations Commission, who would be very definitely interested in this 
television and radio advertising we were discussing a minute ago, and 
then, of course, the Federal Trade Commission, and then what about 
the Post Office Department? It seems to me I have heard over the 
years of prosecutions being brought about fraudulent statements being 
sent through the mails. 

Mr. Gwynne. That is right. 

Mr. Avery. Do they have any prosecuting authority, or do they 
just refer the matter to you, some other agency, or the Department of 
Justice ? 

Mr. Gwynne. Well, they refer some cases to us where they feel they 
cannot handle it. We do the same for them. They have these fraud 
cases pretty much, don’t they? They bring criminal prosecutions. 

We do have overlapping jurisdiction in a number of fields. 

Another one is Food and Drug, well, not entirely overlapping, but 
sometimes we come together. 

A year or two ago, we entered into a written agreement, sort of a 
treaty, with Food and Drug, defining our areas, and we have no 
trouble with them. We have none with the Post Office. We find them 
very cooperative. If they can do things for us, they will; and we will 
do the same for them. 
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Now, there is—and you probably will agree, I suppose—the prin- 
cipal overlapping is with us and Justic. We have authority to enforce 
the Clayton Act; they do, too, substantially. 

They have brought suits to prevent mergers, and we have brought 
suits, And there is no particular division in the field between us. We 
have very close liaison with Justice at all levels. When we begin an 
investigation, we notify Justice. When they do, they notify us. 
Like ie oil situation, where we knew they were in it, and so we keep 
out of it. 

We filed four cases in the merger field against dairy companies, and 
because of our activity in that field, they have referred those matters 
to us. 

Mr. Avery. Well, that leads just to my next question: I was inter- 
ested in your investigatory division here. Is that division adequately 
staffed? I have a situation out in my district I have been trying to 
get looked into quite a while. I will not belabor the committee about 
it now. 


Mr. Gwynne. I think you, or someone in your office, talked to me 
about it. 

Mr. Avery. That is right. By and large, are you pretty well able 
to keep up with your complaints in your investigating division ? 

Mr. Gwynne. Well, we try to, but I am frank to say that with the 
staff we have, we are not able to do it. As I said a bit ago, I think we 
have about 1,400 all the time. 

Mr. Avery. Fourteen hundred cases pending? 

Mr. Gwynne. Complaints. 

Mr. Avery. Complaints. 

Mr. Gwynne. That are on the docket, and some are disposed of, and 
others come in. 

Mr. Avery. All right. How many employees do you have in that 
investigating division ? 

Mr. Gwynne. Let me ask Mr. Babcock. 

Have you the figures, Mr. Babcock ? 

Mr. Bascock. Between 310 and 320. 

Mr. Avery. That includes clerical help? 

Mr. Bascockx. About 200 professional; the rest of them are clerical. 

Mr. Avery. I think that is all, Mr. Chairman. 

The Cuatrman. Dr. Neal ? 

Mr. Neat. I just wondered, Mr. Gwynne, do you have any priority 
rules under which you take up these complaints? They do not run in 
chronological order, do they ? 

Mr. Gwynne. I will refer that to Mr. Babcock in a minute. 

Like all enforcement problems, I think we try to give our first 
attention to those matters which have a tremendous impact on the 
economic life. For instance, a merger matter, when we really start 
out to investigate a merger of two large corporations, we more or less 
incline to give that priority, isn’t that right, Mr. Babcock? 

You can add anything you want to there, to answer the gentleman. 

Mr. Bascock. I am not sure I understood the question. Could I 
have the question ? 

Mr. Neat. As I understood, the answer that has been given here is 
that you more or less assess the value of each complaint as it comes in, 
in relation to its importance to overall solution, and set a time for that 
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as you see fit. In other words, it is not a chronological thing. If I 
put in a complaint today and it is a serious one, I do not have to wait 
until all the other 1,399 are completed before I come into the picture. 

Mr. Bascock. That is exactly right, sir. 

Mr. Neau. Now, in coming to the question there of mergers, Mr. 
Gwynne, I just wondered how, what is the borderline as to the size of 
mergers that you figure you have jurisdiction over ? 

Mr. Gwynne. Well, of course, the law covers—there are several 
things, of course. There must be two corporations, at least, involved. 

Mr. Neat. Do you confine it entirely to corporations? 

Mr. Gwynne. Oh, yes. We do not have individuals. 

Mr. Neat. I see. 

Mr. Gwynne. And it must be in commerce, and if the merger 
would have a probable effect of lessening competition or tending to 
create a monopoly. 

Now, you see, that is very vague, and yet it is hard to establish any 
hard and fast rules. We consider many things: the size of the com- 
panies, the ease of other competitors getting into the field, the com- 
bined market they would have, and many other things. 

Mr. Nea. I can see that you have a great many complications, 
and when it comes to a question of jurisdiction, you have many 
things to consider. 

But on the whole, having heard this discussion on insurance, I 
remember the early days when there was practically no control over 
the sale of insurance in any manner, shape or form, even to the ex- 
tent that individual salesmen usually went out and ofttimes misin- 
terpreted their insurance, and deceived the people who bought their 
insurance, and all] that. 

Well, of course, in these days when we have more or less public 
advertising, the question has taken on a much greater importance, 
and I feel, as has been stated here before, that in radio advertising 
we certainly have a preponderance of overindulgence in claims as to 
superiority of products and all that sort of thing. 

I do not know whether you can ever control the thing altogether, 
but it has been very interesting to me to listen to this discussion, and 
I will be very interested in going further in my questioning on indi- 
vidual bills that come before this committee. 

Mr. Gwynne. I might say, we recognize this problem of radio 
and TV advertising as being something which deserves our attention, 
and we are trying to give it our attention. 

We have built up our staff, we have tried to improve our ma- 
chinery, and we hope there will be some results. 

Mr. Neat. That is all, Mr. Chairman. 

The Cuarrman. Mr. Mack? 

Mr. Mack. Mr. Chairman, I have just one or two short questions. 

I want to join with my colleagues in expressing my feeling of 
satisfaction with the work which is being done by the Commission, 
especially the participation of my former colleague, Bob Secrest. I 
think all of the members of the committee appreciate the fine work 
that both of you gentlemen are doing who formerly served with 
us here in Congress. 

I wanted to ask you a question about personnel. You know, most 
of the agencies and commissions complain about the number of people 
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they have to do a certain job, and they claim they are not able to 
discharge their responsibilities fully because of limited personnel. 

Do you me any problem like that in your Commission ? 

Mr. Gwynne. You mean that we do not have sufficient personnel 

Mr. Mack. "My question is, do you have sufficient personnel to dis- 
charge the responsibilities that the Federal Trade Commission is 
« charged with / 

Mr. Gwynne. Well, we feel, I feel at least, that we are not, we 
certainly are not adequately doing the job, you might say, and it 
would take a tremendous personnel to police the economy of the en- 
tire country. 

For example, in the advertising field. when this Commission was set 
up, I believe the advertising bill for the country was about a billion 
dollars. Now it is probably $9 billion. Yet we do not have 9 times 
as many people working at it. 

The answer is that, although I feel reasonably satisfied right now, 
we have this siutation: We have increased our personnel. We have the 
type of work where 

Mr. Mack. Did you say “decreased”? 

Mr. Gwynne. Increased. 

Mr. Mack. Increased. 

Mr. Gwynne. Last year we were given extra money, and we took on 
a number of new lawyers, economists, statisticians, and so on. We are 
not in a position where we can go out, even though we have the money, 
and build up our personnel as rapidly as some other agencies. Our 
people are professional, they need to be trained. It is—well, those of 
you who are lawyers know what I mean. I mean you just simply 
have to work into it. 

Mr. Mack. I noticed from your statement that you said you had 
increased your personnel by 25 percent in the last 15 years. I imagine 
that that is probably conservative, in comparison- 

Mr. Gwynne. Yes. 

Mr. Mack (continuing). With some of the other agencies; is that 
correct ¢ 

Mr. Gwynne. Yes, I think that is entirely correct. 

Mr. Mack. It is a substantial increase in personnel, and I guess 
Congress is partly responsible for that, with the additional workload, 
as well as the additional volume of the business of the country. 

Mr. Gwynne. Well, we go as far as our appropriations will let us 
go, naturally. 

Mr. Mack. I wanted to ask about this Fur Labeling Act, which 
has been in force here for several years, the O’Hara bill, Mr. O'Hara 
introduced it originally. And I want to ask you: Does this bill require 
quite a few people for enforcement or administration. 

Mr. Gwynne. Well, yes. I wonder if I could have Mr. Babcock tell 
you a little about that. We have made a little change in our policy 
on it. 

Would you want to explain that, Mr. Babcock? He wants to know 
how many people work in the Fur Labeling Act area. 

Mr. Bascock. I have a little statement here that I think is right in 
point, and I shall read it, with the Chairman’s permission, please. 

In view of the $50,000 appropriated for enforcement of the Fur 
Products Labeling Act during fiscal 1957, it was possible to allocate 
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5 man-years of investigation and inspection work to the New York 
field office, 2 man- vears to the C hicago office, and 1 man-year each to the 
other 6 field offices—or a total of 39,060 man-hours. 

In addition, orientation classes in fur inspection and industry coun- 
seling were conducted in each branch office to acquaint all field in- 

vestigators with the special problems involved in the enforcement of 
the Fur Act. 

While fur complaints issued in fiscal 1957 already reflect this in- 
creased activity, an even sharper increase is certain to result from cur- 
rent investigations. Up to the present time, approximately 24,000 
man-hours have been utilized by the branch offices since October 1, 
1956, on Wool, Fur, and Flammable Fabrics work, and 35 complaints 
charging violation of the Fur Act have been issued during fiscal 1957. 

Also, based upon investigations recently completed and now pend- 
ing, it is anticipated that approximately 15 additional cases will be 
brought asa result of the increased work in this field. 

Mr. Mack. All right. 

Did you mention the number, additional number, of employees in 
your statement there ? 

Mr. Bascock. I did. 

Mr. Mack. I understood—I did not get the number, the exact num- 
ber. You stated that in man- fe 

Mr. Bascock. Well, perhaps I should add them up. 

There are 14: 5 in New York, 2 in Chicago, and 1 in each of the 
other six offices. 

Mr. Mack. And that would be caused by the Fur Labeling Act as 
passed ? 

Mr. Bascock. That resulted from the $50,000 that you gave us. 

Mr. Mack. Well, my point is, I was trying to est: ablish how many 
additional employees were required because of the passage of the Fur 
Labeling Act, and I guess we cannot establish that——— 

Mr. Barcock. You can’t, sir. 

Mr. Mack. (continuing) With accuracy. 

Mr. Bascock. No, because up to this year, we had no extra money 
for the enforcement of the Fur Products Labeling Act. We brought 
it into our wool and other work, and we were carrying it along as 
hest we could under those circumstances. 

When we got the extra money, we immediately made these addi- 
tions for this particular work, these men being particularly assigned 
to this field of operations because of the $50,000 increase which we 
obtained. 

Mr. Mack. I understand that. But you could not estimate the 
actual number of additional employees that were necessary because 
of the passage of that act, or would be, the ones that would be neces- 
sary if you h: ad the appropriation ? 

Mr. Barcock. The only way I could get it, and perhaps I can supply 
it to you, would be the time charges used across the staff in the areas 
prior to the time we got the addition: ul funds. 

Mr. Mack. I realize that it is difficult to establish that, but I thought 
you might have an idea of it. 

Mr. Bancock. No, I do not. 

Mr. Mack. The reason I am interested in it is because we have 
several bills before us now concerning textile labeling, and I would 
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presume that would be that much of an additional burden on the 
Federal Trade Commission if that legislation were passed, as well. 

I do appreciate your statement. Thank you very kindly, Mr. 
Chairman. 

The CuarrMan. Just one or two questions, Mr. Chairman. 

The McGuire Act, which was mentioned earlier this morning, made 
legal the fixing of retail prices by manufacturers in interstate com- 
merce under the so-called fair trade laws. 

We have seen from time to time press reports where State court 
decisions held fair trade laws unconstitutional. 

We also had reports that many of the manufacturers have aban- 
doned the practice of setting retail prices under the fair-trade laws. 

When that act was passed, as I recall, there were only two States 
in the Union which did not have fair trade laws. What is the situa- 
tion today ? 

Mr. Gwynne. Mr. Chairman, we do not enforce the fair-trade laws. 
We hear about them a great deal. I couldn’t answer your ques- 
tion, although I could probably get you the information. 

You mean how many States do have the laws, and how many do 
not? 

The CHatrman. Yes. 

Mr. Gwynne. As I say, we do not enforce the law. However, I 
think I can get you the information and send it to you. 

The Cuarrman. You enforce that part of it which does not come 
under the policy of that act, do you? 

Mr. Gwynne. No, we do not undertake to enforce the act in any 
way. We figure it is left to the individuals. It is another case, I 
might say, of Congress carving out something from under the anti- 
trust laws. 

The Cuarrman. I think that is right. 

Mr. Gwynne. Just like in the insurance field. And the part carved 
out by these acts, of course, is left to private enforcement. 

The Cuatrman. There are several States which have held the fair 
trade laws within that State unconstitutional. 

Mr. Gwynne. Yes, that is right. 

The Cuatrman. There are, therefore, no fair trade laws in those 
States. 

Mr. Gwynne. Yes, that is correct. 

The CHatrman. Now, that being true, who administers any pro- 
gram which might develop where the antitrust laws or the Federal 
Trade Act are violated ? 

Mr. Gwynne. Well, Justice and the Federal Trade; and, of course, 
we do not enforce the Sherman Act as such. And, as you suggest, if 
these laws are, or any of them, finally held unconstitutional, it simply 
restores to our jurisdiction certain areas that have been carved out. 

The Cuarrman. Then that does come within the purview of your 
responsibility ? 

Mr. Gwynne. Yes, in certain respects it would, yes; if it vio- 
lated 





The Cuatrman. And I assume you will still find out just how ex- 
tensive that is in the country. 

Mr. Gwynne. Well, of course, any time we are called upon to inves- 
tigate some violation of the Clayton Act or the Federal Trade Com- 
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mission Act, we must necessarily check to see if that if exempted by 
an adequate fair trade law. 

The Cuarrman. The problem with reference to advertising b 
radio and television has already been mentioned. A few days ane, 
was watching a network program in which there were frequently 
interspersed spot advertisements. An airline company was advertis- 
ing the type of an airplane that provided service from one destination 
to another, as an example, as “a plush DC-7 operation.” 

The committee happens to know, from its investigation just a few 
days ago, that that particular company had only two planes operating 
on that particular route, and they were both DC—6’s 

Now, would you say that that would come in the category of mis- 
leading advertisement ? 

Mr. Gwynne. W ell, I am not sure to what extent we have any con- 
trol over various means of communication. For instance, railroads; 
we have nothing to do with railroads. They are under another agency. 

The Cuatrman. Well, this is advertising, though. 

Mr. Gwynne. Well, that is true, but I 

The Carman. Of course, I am giving you that as an example, 
illustrating the point. I am not trying to get you to make a decision 
on something which has never been brought to you. 

Mr. Gwynne. That is more or less covered by the Civil Aeronautics 
Act. That more or less covers that field. 

The CHamman. What does? 

Mr. Gwynne. The Civil Aeronautics Act more or less covers that 
field. 

The Cuarrman. Including advertising ? 

Mr. Gwynne. Well, that is my understanding. If there is any 
doubt of it, however, we would be glad to look into it further. 

Is there any doubt about it? 

Mr. Kintner. The CAB is engaged in the regulating of alleged 
false advertising by airlines. However, they do have the advantage 
of our decisions in the field of false and misleading advertising, and 
my understanding is that the Board pays particular attention to 
those decisions because of our expertness in that field. 

The Crarrman. Well, let me thank you very much, again, Mr. 
Chairman. I do not want to conclude the session without giving Com- 
missioner Secrest an opportunity to say whatever he might have on his 
mind, in view of the fact we are glad to have him and all members of 
the Commission. 

Mr. Secrest. I think the judge has pretty well covered the field. I 
am happy for the opportunity to come back up here. 

I am enjoying the work at the Federal Trade Commission more 
than I ever dreamed. Actually, when I became a member, the laws 
that I had any knowledge of were those that were passed while I was 
here. I made a speech forthe Wool Labeling Act and voted for the 
Robinson-Patman Act, and a few things of that kind, but I think the 
work which is being done there is of tremendous importance to the 
economy of the country. 

And it is unbelievable the number of cases that go through formal- 
ly, the corrections that we get which are not as a result of many, many 
eases. When one of our first cases, I believe, fur cases, came before 
the judge in New York City, the man was in front of him for sentenc- 
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ing. He fined him $5,000 and said, “If this wasn’t the first case that 
has come before me, you would go to jail for a year.” 

Well, that is well known throughout the industry in New York 
where’ it is centered: “Better watch getting in front of that judge 
again.’ 

“Now, that, I think, did more than a hundred men trying to run 
around and enforce the law. So we do get many indirect benefits far 
beyond our manpower and the actual amount of money that Congress 
gives to us. 

It is a pleasure for me to be back here, and I certainly am happy in 
the work I am doing. 

If you have any questions of any kind, I would be glad to answer 
them. 

The Cuarrman. Well, thank you very much. We do appreciate 
having you back up here with us, as I have said before. 

The hour is getting along. I wonder if any other member of the 
Commission would like to avail himself of this opportunity to say or 
comment regarding any of the points mentioned here today ? 

Governor, would you have something to say? 

Mr. Anverson. Mr. Chairman and members of the committee, I 
would just like to say it is a real pleasure to be a member of a govern- 
mental agency which is known as the watchdog of the American econ- 
omy, and I, like the other members of the Commission, have found my 
duties extremely interesting. And when I think of the opportunities 
available there to further the interest, the public welfare, I believe 
that, although we have critics, I do think that we serve a tremendously 
important place and purpose. I know that the members of the Com- 
mission and the members of the staff are very dedicated to the idea 
that the public shall be protected. 

I welcome this opportunity to be here today, and to listen to the 
arguments which have been passed back and forth, because they have 
been most edifying and most interesting. 

The Cuarrman. Thank you very much, Governor. 

I might say—off the record. 

( Discussion off the record. ) 

Mr. Loser. Mr. Chairman, let me make this statement: As a new 
member of Congress, it is most interesting to note that former mem- 
bers of this very distinguished body, together with public officials 
of other days, finally come to rest at the head of a great commission 
of this country, and I look forward in the years to come to one of those 
places. [Laughter. | 

(Discussion off the record.) 

The CHatrMan. Does either of the other members of the Commission 
have any comments? 

Mr. Kern. Mr. Chairman and members of the committee: It has 
been a privilege for me to be here. Unfortunately, I did not have 
the congressional experience that my other two colleagues have had. 
I had the misfortune to come up from the ranks of the Commission. 
I was down there as trial attorney for some 15 years. 

The CuatrMan. You worked your way up, did you not? 

Mr. Kern. I worked my way up, but I wish to pay tribute to the 
whole staff down there. I think they are a very efficient and didicated 
group. 
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We like to think of ourselves as an arm of the Congress, cooperating 
in every way that we can, and I assure you that we will bend every 
effort in that direction. 

The Cuatrman. Thank you very much. 

How about our newest member ? 

Mr. Tarr. Mr. Chairman and Members of the Committee : 

I was merely going to state that I have been a member of the 
Federal Trade Commission for such a short period of time, that 
I welcome the opportunity to listen to questions you gentlemen had 
this morning. This is my first appearance before this committee. 

look forward to the opportunity of having further dealings with 
you, and express my delight in being of assistance to you gentlemen 
any time you desire. 

Other than that, I think, following my four colleagues, it is better 
that I say nothing more. 

The Cuarrman. Thank you very much, 

And again, Mr. Chairman, we are very glad to have you and your 
colleagues here today, together with the staff, and we will look for- 
ward to other sessions together. 

The committee will adjourn. 

(The following additional information was later received from 


Mr. Gwynne:) 


FEDERAL TRADE COMMISSION, 


Washington, D. C., March 12, 1957. 
Mr. Evton J. Layton, 


Clerk, Committee on Interstate and betty gh) Commerce, 
House Office Building, Washington, D. 

DEAR Mr. Layton: In accordance with the suggestion made last Friday, I 
am enclosing the following : 

(1) Copy of the majority and minority opinions in the matter of the American 
Hospital and Life Insurance Company ; 

(2) Copy of the opinion of the United States Circuit Court of Appeals for 
the Ninth Circuit in the case of James F. Crafts v. Federal Trade Commission. 

The Massachusetts case to which I referred is Wiley v. John Hancock Mutual 
Life Insurance Company, et als., decided January 18, 1957 by the United States 
District Court for Mi: issachusetts. I do not have a copy of this opinion, but it 
is reported in CCH § 68,609. 

According to the latest information available, all the States of the Union 
have passed Fair Trade Laws, with the exception of Texas, Missouri and 
Vermont. The District of Columbia also does not have sucha law. I do not have 
at the moment the figures as to the number of these laws that have been declared 
unconstitutional by the courts. 

Very sincerely, 
JOHN W. GWYNNE, Chairman. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman, Lowell B. Mason, Robert T. 
Secrest, Sigurd Anderson, William C. Kern. 


Docket No. 6237 


In the Matter of the American Hospital and Life Insurance Company, a corpora- 
tion 


FINDINGS AS TO THE FACTS, CONCLUSIONS AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the Federal 
Trade Commission, on October 14, 1954, issued and subsequently served upon re- 
spondents, The American Hospital and Life Insurance Company, a corporation, 
its complaint, charging said respondent with the use of unfair and deceptive acts 
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and practices in commerce in the sale of health and accident insurance policies, 
in violation of the provisions of the Federal Trade Commission Act. 

Thereafter, respondent filed its answer and, in conjunction therewith, a motion 
for dismissal of the complaint on the ground that the Commission is without 
jurisdiction in the matter. This motion having been denied by the hearing 
examiner duly designated in the complaint, for the reason that the question of 
jurisdiction could be resolved satisfactorily only after the submission of evid- 
ence, certain testimony and other evidence in support of the allegations of the 
complaint were introduced before the hearing examiner and were duly recorded 
in the office of the Commission. No further evidence having been presented by 
respondent, the matter was considered by the hearing examiner upon the com- 
plaint, respondent’s answer thereto, the testimony and evidence, proposed find- 
ings as to the facts and conclusions presented by counsel, and additional motions 
for dismissal, filed by respondent, and the hearing examiner, on December 8, 
1955, filed his initial decision in which he ordered that the complaint be dis- 
missed. 

Within the time permitted by the Commission’s Rules of Practice, counsel in 
support of the complaint filed an appeal from said initial decision, and, the 
Commission, after considering said appeal, respondent’s brief in opposition there- 
to, oral arguments of counsel, and the entire record herein, rendered its decision 
granting the appeal and vacating and setting aside the initial decision. 

Thereafter, this matter came on for final consideration by the Commission, 
and the Commission, being now fully advised in the premises, makes the following 
findings as to the facts, conclusions drawn therefrom, and order, which together 
with the aforesaid decision on the appeal shall be in lieu of the initial decision 
of the hearing examiner. 


FINDINGS AS TO THE FACTS 


1. Respondent, the American Hospital and Life Insurance Company, is a cor- 
poration, duly organized, existing, and doing business under and by virtue of the 
laws of the State of Texas, with its principal place of business located at Pecan 
& St. Mary’s Streets in the City of San Antonio, State of Texas. Said respondent 
is authorized by charter to engage in, and it does engage in, the business of life, 
health and accident insurance. It is licensed to conduct such business in the 
States of Arizona, Arkansas, Colorado, Illinois, Indiana, Kansas, Kentucky, 
Louisiana, Mississippi, Missouri, New Mexico, Oklahoma, Tennessee, and Texas. 
Respondent’s life-insurance business is not involved in this proceeding. 

2. Respondent maintains a substantial course of trade in commerce, as that 
term is defined in the Federal Trade Commission Act, in health and accident 
insurance, issuing policies to purchasers thereof located in each of the fourteen 
States in which it is authorized to do business. Among the policies so issued are | 
those for individuals and family groups identified by respondent as follows: 

(1) American Family Accident Policy, Form A (1). 

(2) American Standard Accident Policy, Form ASA. 

(3) All American Accident Policy, Form AAA. 

(4) Income Protection Policy, Form A & H3. 

(5) Business and Professional Men and Women’s Income Policy, Form BPI. 

(6) Preferred Individual Hospital and Surgical Insurance Policy, Form PRI. 

(7) American Economy Hospital and Surgical Insurance Policy, Form AE Rev. 

(8) All American Automobile Accident Policy, Form AAAA, | 

The substantiality of respondent’s business is indicated by the fact that its 
premium receipts from its health and accident insurance business during the 
year 1953 was $4,835,523.05 and during the year 1954 was $5,009,184.47. | 

3. Respondent’s health and accident insurance business is conducted through 
agents in the various States in which respondent is licensed. When an agent 
in any State other than Texas secures an application for a policy, the application | 
is sent through the mail by the agent to respondent’s home office in San Antonio, 

Texas, where the policy is issued. The policy is then mailed back to the agent 
in the other State for delivery to the purchaser. 

4. A substantial number of persons who have purchased policies of health 
and accident insurance from respondent while living in States in which re- 
spondent was licensed to do business have later moved into States in which 
respondent was not so licensed. It is respondent’s practice in such cases to mail 
to such insureds or policyholders premium notices and receipts and to receive 
from them premium payments renewing the coverage afforded by their policies. 

Premium payments so received by respondent from States other than those in 
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which it was licensed to do business for the year 1953 amounted to $47,305.72, 
and for the year 1954 amounted to $78,417.89. To this extent respondent is regu- 
larly engaged in commerce with residents of States other than those in which 
it is licensed to do business. 

5. In connection with and to promote the sale of each of the policies listed in 
paragraph 3, above, respondent prepares and issues a circular or brochure con- 
sisting of four pages. There is one exception—the circular relating to the policy 
Form AE Rev. consists of but a single page. The brochures are sent by respondent 
from its home office in San Antonio, Texas, to its agents located in the various 
States in which respondent is licensed, and are used by such agents, and often 
shown by them to prospective purchasers, as aids in selling the policies to which 
they refer. The first and second pages of each brochure contain advertising mat- 
ter; the third page consists of an application form; and the last page either is 
blank or contains information helpful in determining premium rates. Upon 
completion of a sale, the applicant for insurance fills out, or furnishes the infor- 
mation for filling out, and signs the application form, which is then torn from 
the brochure and sent in to respondent with the proper premium payment; the 
agent issues a receipt for the premium received, usually on the form at the bot- 
tom of the second page of the brochure, and then leaves pages 1 and 2 of the 
brochure with the applicant. Upon acceptance of the application at its home 
office, respondent issues the policy and transmits it to the selling agent for 
delivery to the insured. 

6. In the brochure relating to respondent’s policy, Form ASA, the following 
advertising statements are made: 

No AGE Provision terminating or reducing benefits because of increasing 
age.” 

and— 

Poticy Form ASA issued to Men and Women, ages 18 to 60. Only persons 
engaged in nonhazardous occupations are eligible and all applicants must 
be in good health.” 

The same statements are made in the brochure relating to the policy, Form 
AAA, 

The complaint alleges that through the use of these statements, respondent 
represents that the indemnification provided by its policies may be continued to 
age 60 or for an indefinite period at the option of the insured. Such representa- 
tion is false, the complaint charges, because respondent’s policies are term policies 
and are renewable at the option of respondent only. Further, the policies are 
automatically terminated upon the payment of certain cash benefits. 

The Commission does not construe these statements as having the meaning 
ascribed to them. Said statements can be reasonably read to mean only that 
the policies contain no provisions terminating or reducing benefits on account 
of increasing age and that applicants for such policies must be within the age 
limits specified; and the evidence is that the statements as so construed are 
both true. On this phase of the case the allegations on the complaint have not 
been sustained. 

7. In the advertising section of the brochure relating to respondent’s policy, 
orm A&H38, the following, among other boxed items, appears: 

“Confining illness indemnity, $._--------- per month for loss of time from 
illness, beginning on the fourth day and continuing for one year for each illness. 
(Up to two months full benefits for non-confining illness. )” 

Substantially similar statements are made in the brochure relating to re- 
spondent’s policy, Form BPI. The record shows that the blank amount of dollars 
is usually filled in by the agent before or at the time he is talking to the prospect, 
based on the premiums paid. 

Through such statements, respondent represents, directly and by implication, 
that its policies provide indemnification for loss of time due to any and all sick- 
ness or illness. 

In truth and in fact, respondent’s policies do not so provide. The coverage 
under the policy, Form A&H3 is expressly restricted to indemnification for 
loss of time due to sickness or disease contracted and commencing after the 
effective date of the policy and while the policy is in force which wholly, neces- 
sarily and continuously disables and prevents the insured from engaging in any 
business, profession, or employment for wage or profit and only for such period 
of time as the policyholder is regularly visited and attended by a legally qualified 
physician (M. D.), surgeon (M. D.), or osteopath, other than himself. Nor does 
the policy cover loss of time for illness due to pregnancy, miscarriage, or child- 
birth in case of a woman policyholder, regardless of how long the policy has 
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been in effect. The policy, Form BPI, also contains substantially the same restric- 
tions on respondent’s liability, none of which restrictions are disclosed in the 
sales brochures. 

Respondent’s representations as to the indemnification provided by its policies 
for loss of time due to sickness or illness are, therefore, false and deceptive. 

8. Respondent’s brochure relating to its policy, Form BPI, also contains the 
following with respect to loss of time due to accidents: 

“Total accident disability, $--_._._..___ per month for loss of time from ac- 
cidental injury, beginning with the first day of disability and continuing for life 
while you are totally disabled ;” and 

“Partial accident disability, $..._.._...__ per month for loss of time from ac- 
cidental injury, beginning with the first day and continuing for the period of 
partial disability (limit 3 months).” 

Substantially the same statements are also made in the advartising sections 
of the brochures relating to respondent’s policies, Forms A&H3 and AAA, 

Through such statements, respondent represents, directly and by implica- 
tion, that its policies provide indemnification for loss of time due to all or any 
accidents. 

In truth and in fact, respondent’s policies do not so provide. Under the policy, 
Form BPI, respondent’s liability for loss of time due to total accident disability 
is limited to accidents that shall within twenty days after the date of the accident 
wholly, necessarily, and continuously disable and prevent the insured from 
performing each and every duty pertaining to his occupation for the first twelve 
months. After that time, the insured, in order to collect the indemnity, must be 
wholly and continuously disabled by reason of the accident from engaging in any 
occupation for wage or profit. Furthermore, the policy expressly limits the 
company’s liability for loss of time due to either total or partial accident dis- 
ability to such periods of time as the policyholder is under the regular care of a 
legally qualified physician (M. D.), surgeon (M. D.), or osteopath, other than 
himself. The policies, Forms A&H3 and AAA, contain similar limitations on 
respondent’s liability, none of which limitations is disclosed in the sales brochures. 

Respondent’s representations as to the indemnification provided by its policies 
for loss of time due to accidents are, thus, false and deceptive. 

9. Respondent’s advertising brochure for its policy, Form AE Rey., contains 
the following: 


“*Room service : 31 days each entry 

““* Hospital expense : 
“1. Operating Room 
“2. Anaesthetics 
“3. Laboratory Service 
“4. X-Rays | 
“5. Dressings 

“6. Drugs 

“7. Blood transfusions 
““Any service of the hospital necessary to the hospital necessary to the recov- 

ery of the patient 
“*Surgery : From $3 to $150, depending on seriousness of operation 
“Additional Benefits: Maternity: Up to $______--__- after insurance has been 
in force 10 months. * * *’” 


Through such statements, respondent represents, among other things, that said 
policy provides indemnity up to a maximum sum of $150 for any operation seri- 
ous enough to cost such an amount, and that the maternity benefits mentioned 
are in addition to payments for room service and hospital expenses. 

Actually, the policy does not so provide. Under the terms of this policy, pay- 
ment for surgeon’s bill is in accordance with a schedule of fixed fees for differ- 
ent types of operations. Only six out of sixty-seven operations listed call for a 
surgeon’s fee of as much as $150. For twenty-nine of the listed operations, the 
surgeon’s fees allowed are $25 or less, regardless of the actual cost of such oper- 
ations to the policyholder. 

Said policy likewise does not provide for the payment of a maternity benefit 
after ten months, or at any other time, in addition to the payments provided for 
room service and other hospital expenses. The maternity benefit is obtainable 
only by payment of an additional premium over and above the regular premium 
provided in the policy and is covered by a supplemental agreement or rider at- 
tached to the policy. Moreover, said supplemental agreement or rider expressly 
provides that payment of the maternity benefit shall be “in lieu of all other bene- 
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fits provided in the policy for hospital services,” and it is, thus, clear that the 
maternity benefit, instead of being an additional benefit, as represented, is merely 
a substitute. 


Respondent’s representations to the contrary are false and deceptive. 


CONCLUSIONS 


1. The Federal Trade Commission has jurisdiction over all of the respondent’s 
acts or practices alleged in the complaint to be unlawful. 

2. The public interest in the proceeding is clear and substantial. 

3. The use by respondent of the statements and representations, found herein 
to be false and deceptive, with respect to the terms and conditions of its policies 
of insurance, and its failure to reveal the limitations of the coverage of said 
policies, have the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief that said 
statements and representations are true and to induce the purchase of said 
policies of insurance because of such erroneous and mistaken belief. 

4. The aforesaid acts or practices of respondent as above set forth are all to 
the prejudice and injury of the public and constitute unfair and deceptive acts or 
practices within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


IT IS ORDERED that respondent, The American Hospital and Life Insurance Com- 
pany, a corporation, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with the offering 
for sale, sale and distribution in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, of any accident, health, hospital or surgical insur- 
ance policy, do forthwith cease and desist from representing, directly or by im- 
plication : 

1. That said policy provides for indemnification against losses due to sick- 
ness or accident, unless a statement of all the conditions, exceptions, restric- 
tions and limitations affecting the indemnifica ion actually provided are set 
forth conspicuously, prominently, and in sufficiently close conjunction with 
said representations as will fully relieve it of all capacity to deceive. 

2. That said policy provides for payment in full or in any specified amount 
or for payment up to any specified amount for any medical, surgical or hos- 
pital service, unless the policy provides that the actual cost to the insured 
for that service will be paid in all cases up to the amount represented, or 
unless full disclosure of the schedule of payments for which the policy pro- 
vides is made conspicuously, prominently, and in sufficiently close conjunc- 
tion with said representation as will fully relieve it of all capacity to deceive. 

3. That said policy provides for the payment of certain benefits in addition 
to other benefits when such is not the fact. 

It IS FURTHER ORDERED that the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have complied 
with the order to cease and desist. 

By the Commission, Commissioners Gwynne and Mason dissenting. 


[SEAL] Rosert M. Parrisn, Seerctary. 


Attached is Majority Opinion of the Commission. 


Attached is joint dissenting opinion of Commissioners Gwynne and Mason, and 
additional views of Commissioner Mason. 


IssuEeD: April 24, 1956. 


90960—57——_29 
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Untitep STATES OF AMERICA, BEFORE FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman, Lowell B. Mason, Robert T. 
Secrest, Sigurd Anderson, William C. Kern. 


Docket No. 6237 


In the Matter of American Hospital and Life Insurance Company, 
a corporation 


OPINION OF THE COMMISSION 
By Kern, Commissioner : 

Counsel in support of the complaint issued in this proceeding has appealed 
from the hearing examiner’s initial decision, in which, after holding that Public 
Law 15 of the 79th Congress (McCarran-Ferguson Insurance Regulation Act)’ 
limits the Federai Trade Commission's jurisdiction herein to respondent's activi- 
ties in the State of Mississippi, he dismissed the complaint for failure of proof. 

Respondent, a Texus corporation, is licensed to conduct, and does conduct, a 
health-and-accident insurance business in Arizona, Arkansas, Colorado, Illinois, 
Indiana, Kansas, Kentucky, Louisiana, Mississippi, Missouri, New Mexico, Okla- 
homa, Tennessee, and Texas. It sells its health-and-accident insurance policies 
exclusively through licensed agents in each of those States, and its only advertis- 
ing consists of printed brochures, which it mails from its home office in San 
Antonio, Texas, to its agents in other States for display or distribution to pro- 
spective policyholders in the course of sales interviews. Applications secured by 
respondent’s agents in States other than Texas are mailed to respondent’s home 
office, where the policies are issued and mailed to the agents for delivery to the 
new policyholders. The complaint alleged that respondent’s advertising contains 
various false, misleading, and deceptive representations in violation of the Fed- 
eral Trade Commission Act. Respondent maintains that ali States in which it 
carries on its operations have laws that forbid it or its agents to make misrep- 
resentations in the course of selling its insurance and that under the McCarran- 
Ferguson Act this is sufficient to remove it from the scope of the Federal Trade 
Commission Act. 

Thus at the threshold of our consideration of this appeal we face an important 
jurisdictional question. The basis of the hearing examiner’s holding that the 
Commission’s jurisdiction extends to respondent’s transactions in Mississippi 
alone is that each of the other States where it advertises or sells its insurance 
policies (saving from consideration respondent’s home State of Texas, inasmuch 
as jurisdiction has not been asserted over respondent’s business transacted wholly 
within that State) fully regulates the business of insurance by legislative enact- 
ment and that to the extent such regulation exists our jurisdiction has been with- 
drawn by the McCarran-Ferguson Act. 

That statute’ directly and expressly provides that after January 1, 1948, the 


159 Stat. 33 (1945) :15 U.S. C. 1011 ff. 

2 The McCarran-Ferguson Act reads in full text as follows: 

An Act to express the intent of the Congress with reference to the regulation of the busi- 
ness of insurance. 

Be it enacted by the Senate and House of Representatives of the United States of Amer- 
ica in Congress assembled, That the Congress hereby declares that the continued regulation 
and taxation by the several States of the business of insurance is in the public interest, 
and that silence on the part of the Congress shall not be construed to impose any barrier 
to the regulation or taxation of such business by the several States. 

Sec. 2. (a) The business of insurance, and every person engaged therein, shall be subject 
to the laws of the several States which relate to the regulation or taxation of such business. 

(b) No Act of Congress shall be construed to invalidate, impair, or supersede any la» 
enacted by any State for the purpose of regulating the business or insurance, or which 
imposes a fee or tax upon such business, unless such Act specifically relates to the business 
of insurance: Provided, That after June 30, 1948, the Act of July 2. 1890, as amended, 
known as the Sherman Act, and the Act of October 15, 1914, as amended, known as the 
Clayton Act, and the Act of September 26, 1914, known as the Federal Trade Commission 
Act, as amended, shall be applicable to the business of insurance to the extent that such 
business is not regulated by State law. 

Sec. 3. (a) Until June 30, 1948, the Act of July 2, 1890, as amended, known as the 
Sherman Act, and the Act of October 15, 1914, as amended, known as the Clayton Act, and 
the Act of September 26, 1914, known as the Federal Trade Commission Act, as amended, 
and the Act of June 19, 1936, known as the Robinson-Patman Antidiscrimination Act, shall 
not apply to the business of insurance or to acts in the conduct thereof. 

(b) Nothing contained in this Act shall render the said Sherman Act inapplicable to any 
agreement to boycott, coerce, or intimidate, or act of boycott, coercion, or intimidation. 

Sec. 4. Nothing contained in this Act shall be construed to affect in any manner the 
application to the business of insurance of the Act of July 5, 1935, as amended, known as 


RNS ee 





AAT 


ee 


——————— 
crete CT 





AGENCY HEARINGS 443 


Federal Trade Commission Act shall apply to the business of insurance “to the 
extent that such business is not regulated by State law.’ In the judgment of the 
examiner, the Commission’s jurisdiction over the commercial activities of in- 
surance companies is contingent upon an absence of State regulatory legislation. 
Implicit in that view is the proposition that the sum of jurisdiction—State and 
Federal—over commerce is no more than the aggregate of the several State 
jurisdictions. We need scarcely point out that such a concept not only neglects 
the exclusive Federal jurisdiction over commerce among the States, conferred by 
Section 3 of Article 1 of the Constitution of the United States, but is inconsistent 
with the fundamental constitutional doctrine of the separation of State and 
Federal powers. 

We do not think that the McCarran-Ferguson Act, considered solely by its 
terms vr along with its legislative history and judicial interpretation, admits of 
such a construction. 

In United States v. South-Hastern Underwriters Assn., 322 U. S. 533 (1944), 
the Supreme Court in effect overturned Paul v. Virginia, 75 U. S. 168 (18635), and 
the line of related cases, all of which were bottomed on the principle that con- 
tracts of insurance are not commerce, either interstate or intrastate, and declared 
that the conduct of fire insurance business across State lines is “Commerce among 
the several States” and accordingly a conspiracy to monopolize interstate trade 
and commerce in that business violates the Sherman Antitrust Act. At the same 
time the Court pointed out that, for constitutional purposes, certain activities of a 
business may be wtrastate and hence subjected to State control, while other 
activities of the same business may be interstate and subject to Federal regu- 
lation. However, the Court did not attempt to decide which State laws were 
applicable to the business of insurance and to what extent they were not appli- 
cable. A local insurance company which sold only within the State was clearly 
subject to the State laws, but the extent to which a company doing an interstate 
business was subject to State laws was not made clear. 

The McCarran-Ferguson Act was enacted the year following South-Hastern 
Underwriters. ILts title states that it is an act to express the intent of Congress 
with reference to the regulation of the business of insurance. The title dues not 
suggest that Congress was undertaking to give any additional jurisdiction to the 
States or to take any away; it indicates rather an intent to avoid any ambiguity 
arising out of the Congressional silence. It appears that the McCarran-lerguson 
Act was designed to permit the States to regulate, in the traditional manner, the 
business of insurance. It was not designed to permit insurance companies to 
secure new business by false or misleading advertising in interstate commerce, nor 
was it intended as an abdication of Federal jurisdiction under the Sherman, 
Clayton, and Federal Trade Commission Acts over the business of insurance. Had 
Congress desired tou remove the business of insurance from the scope of these 
laws, it could have done so by simply providing that for the purpose of those 
statutes the business of insurance across State lines should not be deemed to be 
“Commerce among the several States.” Quite to the contrary, it expressly applied 
those laws to the business of insurance within certain limits.’ 

The first section of the Act declares that “the continued regulation and taxation 
by the several States of the business of insurance is in the public interest,” and 


the National Labor Relations Act, or the Act of June 25, 1938, as amended, known as the 
Fair Labor Standards Act of 1938, or the Act of June 5, 1920, known as the Merchant 
Marine Act, 1920. 

Sec. 5. As used in this Act, the term “State” includes the several States, Alaska, Hawaii, 
Puerto Rico, and the District of Columbia. 

Sec. 6. if any provision of this Act, or the application of such provision to any person 
or circumstances, shall be held invalid, the remainder of the Act, and the application of 
such provision to persons or circumstances other than those as to which it is held invalid, 
shall not be affected. 

* The original version of the McCarran-Ferguson Act, as reported by the committees of 
the respective Houses of Congress, provided flatly that neither the Federal Trade Commis- 
sion Act nor the Robinson-Patman Act should “apply to the business of insurance or to 
acts in the conduct of that business.”’ In debate on the floor of the House the wisdom of 
such an exclusion was questioned (91 Cong. Rec. 1027), and the Chairman of the House 
Committee on the Judiciary offered to propose to the Joint Committee of Conference the 
elimination of the exclusionary section and the inclusion of the Federal Trade Commission 
Act in the moratory section, thus making the Federal Trade Commission Act applicable to 
the insurance business, along with the Suerman and Clayton Acts, after 1947. No opposi- 
tion to this proposal was voiced on the floor. ‘The conference committee adopted the sug- 
gestion, \.ith the result that the Federal Trade Commission Act was to apply to the business 
ot insurance upon lapse of the moratorium. 
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that “silence on the part of the Congress shall not be construed to impose any 
barrier to the regulation or taxation of such business by the several States.” 
“Continued regulation” again conveys the idea that Congress did not intend to 
give anything to the States that they did not already possess. Silence on the 
part of Congress was not to be construed as imposing any barrier to State regu- 
lation. That is not to say, however, that there were to be no other barriers to 
or limitations upon State regulation : areas in which the States could never regu- 
late were not dealt with one way or the other. 

In construing the meaning of this section, it is to be borne in mind that under 
the commerce clause of the Federal Constitution Congress not only has exclusive 
power to regulate interstate commerce but in exercising that power can even 
regulate intrastate activities which affect interstate commerce. United States v. 
Wrightwood Dairy Co., 315 U. S. 110, 119 (1942). When Congress enters this 
intermediate zone and legislates fully on a given subject, the Federal statute, 
“ipso facto, supersedes existing state legislation on the same subject.” Southern 
Ry. Co. v. R. R. Comm., Indiana, 236 U. 8. 439, 446 ( 1915). 

The first section must therefore mean that the continued regulation and taxa- 
tion by the States of the business of insurance to the limits of their constitutional 
power is in the public interest. Certainly the States lack the power to tax or 
regulate purely interstate activities of insurance companies. It can only be that 
the section provides that State authority over intrastate insurance business that 
might affect interstate insurance business could not be disturbed by Federal legis- 
lation which did not specifically mention insurance. 

We now approach the determination of the proper construction of the crucial 
second section of the MeCarran-Ferguson Act. Subsection (a) thereof makes 
the business of insurance and everyone engaged therein “subject to State laws 
relating to the regulation or taxation of such business.” This is a clear pro- 
nouncement that the South-Hastern Underwriters case does not dislodge State 
regulation of insurance. 

The second section goes on to provide in subsection (b) : 

No Act of Congress shall be construed to invalidate, impair, or supersede 
any law enacted by any State for the purpose of regulating the business of 
insurance * * * unless such Act specifically relates to the business of insur- 
ance.: °° * * 

Obviously, this does not purport to give the States the power to legislate out- 
side their jurisdiction. Nor does it interfere in any way with Federal laws 
covering interstate commerce over which the States could not ever claim juris- 
diction, e. g., the postal statutes. See United States v. Sylvanus, 192 F. 2d 96, 
100 (7th Cir. 1951), cert, denied 342 U. 8. 943 (1952). Such laws cannot impair 
or supersede State laws, for they do not relate to the same channels of commerce. 
And, under the terms of the Act, they become inoperative only if and to the ex- 
tent that they impair, invalidate, or supersede State laws. Maryland Casualty 
Co. v. Cushing, 347 U. S. 409, 413 (1954). 

Section 2 (b) continues: 

Provided, That after January 1, 1948, * * * the Federal Trade Commis- 
sion Act, as amended, shall be applicable to the business of insurance to the 
extent that such business is not regulated by State law. 

Even without such a proviso the Federal Trade Commission Act would have 
been applicable to those aspects of the business of insurance which are exclusively 
in interstate commerce, for that area was never reached by State law. They 
could not, therefore, be “regulated by State law.”’ Moreover, if this proviso meant 
only that no action could be taken under the Federal Trade Commission Act which 
was in conflict with State law it was wholly unnecessary. The statute already 
had stated that no Act of Congress shall invalidate, impair, or supersede a State 
law unless it relates specifically to insurance. It is the office of a proviso “to ex- 
cept something from the operative effect or to qualify or restrain the generality 
of the substantive enactment to which it is attached.” Coz v. Hart, 260 U.S. 427, 
435 (1922). The proviso in the McCarran-Ferguson Act must therefore make 
the Federal Trade Commission Act an exception to the rule that no Federal law 
not relating specifically to insurance may supersede a State law enacted for the 
purpose of regulating the business of insurance. It must have been contemplated 
that under certain conditions the Federal Trade Commission Act might supersede 
a State law purporting to regulate the business of insurance but not covering all 
aspects thereof. In its application to the interstate phase of a transaction which 
cannot be regulated by State law, for example, the Federal law in one sense would 
supersede a State law covering the same subject matter in a different and local 
phase of the transaction. 
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The Federal and State laws in this field supplement and reinforce one another 
in order to provide full protection to the public. Indeed, it seems to us that 
such a view is not only consonant with but imperative to the preservation of the 
public interest in this domain. We fully subscribe to the principle that the 
Federal Government ought not encumber the States in wielding the maximum of 
their sovereign powers over the business of insurance. This we understand 
to be the essential aim of the McCarran-Ferguson Act. But, in the absence of a 
far stronger and more positive commandment than that statute lays down, we 
cannot be persuaded that, as to the business of insurance, the Federal authority 
has been ousted from the interstate regulatory sphere. It surely could not have 
been the Congressional intent to create a legal vacuum wherein an insurance 
company would have been enabled to escape regulation of the interstate aspects of 
its business in cases in which the Federal and State laws did not conflict. 

We observe that Section 3 (a) of the McCarran-Ferguson Act is a moratory 
clause suspending the application of the Federal Trade Commission, Sherman, 
Clayton, and Robinson-Patman Acts to the business of insurance for nearly three 
years. If those statutes were not to “apply to the business of insurance or to acts 
in the conduct thereof” until January 1, 1948, we think it logically follows that 
they were to apply to that business and to those acts after the prescribed date. 
Thus this subsection, as well as Section 2 (b), is inconsistent with any notion 
that the Commission’s jurisdiction over the interstate aspects of the insurance 
business was repealed. 

In withdrawing Federal jurisdiction under the Federal Trade Commission, 
Sherman, Clayton and Robinson-Patman Acts over the business of insurance for 
nearly three years, Congress apparently was attempting to eliminate arguments 
by insurance companies that Federal regulation alone was adequate and that 
State regulations were burdening interstate commerce. Congress gave the States 
about three years in which to define a reasonable area of State police power. 
Beyond that reasonable area States could not go. Regardless of whether a State 
regulated insurance during this time, after 1947 the Federal Trade Commission 
was expressly authorized to regulate it on different grounds, namely, regulating 
the use of the interstate channels of commerce. 

Since the Court in the South-Eastern Underwriters case had said that insur- 
ance sold by a company in one State to a customer in another State was in inter- 
state commerce, this type of transaction was subject to the jurisdiction of the 
Commission. During the moratorium, Congress intended that the Commission 
not exercise its jurisdiction. After that period the Federal Trade Commission 
Act was again to apply, to the extent that the business of insurance was not regu- 
lated by State law. Since the States were given no new jurisdiction, State law 
could regulate the business of insurance only to the extent possible before the 
South-Eastern Underwriters decision. And, as the Court recognized in that case, 
there were elements of interstate transcations which the States could not 
regulate.‘ 

The legislative history of the McCarran-Ferguson Act supports the foregoing 
conclusion. We believe this legislative history shows plainly that in enacting 
that measure Congress was concerned only with ensuring that State laws regu- 
lating the business of insurance should not be superseded in the zone of “affecting 
interstate commerce” by Federal legislation not expressly relating to insurance. 
Thus we find in the reports of the committees of both Houses of Congress this 
statement: 

Inevitable uncertainties which followed the handing down of the decision 
in the Southeastern Underwriters Association case, with respect to the con- 
stitutionality of State laws, have raised questions in the minds of insurance 
executives, State insurance officials, and others as to the validity of State 
tax laws as well as State regulatory provisions; thus making desirable legis- 
lation by the Congress to stabilize the general situation. 

Bills attempting to deal with the problem were considered in both the 
House and the Senate during the Seventy-eighth Congress, but failed of en- 
actment. Your committee believes there is urgent need for an immediate 
expression of policy by the Congress with respect to the continued regulation 
of the business of insurance by the respective States. Already many in- 
surance companies have refused, while others have threatened refusal to 


‘The power granted to Congress [by the Commerce Clause] is a positive power. It is 
the power to legislate concerning transactions which, reaching across state boundaries, 
affect the people of more states than one—to govern affairs which the individual states, 
with their limited territorial jurisdictions, are not fully capable of governing.” 322 U.S. 
at 552. 
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comply with State tax laws, as well as with other State regulations, on the 
ground that to do so, when such laws may subsequently be held unconstitu- 
tional in keeping with the precedent-smashing decision in the Southeastern 
Underwriters case, will subject insurance executives to both civil and crimi- 
nal actions for misappropriation of company funds. (Sen. Rep. No. 20, 79th 
Cong., 1st Sess., 1-2; H. R. Rep. No. 143, 79th Cong., 1st Sess., 2.] 

But authority to regulate the interstate aspects of the business of insurance 
was to remain with the Federal Government, as can be seen from the following 
statement in the House Committee report, which was quoted with approval by 
Senator McCarran in floor debate on the bill (91 Cong. Rec. 1443) : 

It is not the intention of Congress in the enactment of this legislation to 
clothe the States with any power to regulate or tax the business of insurance 
beyond that which they had been held to possess prior to the decision of the 
United States Supreme Court in the Southeastern Underwriters Association 
ease. Briefly, your committee is of the opinion that we should provide for 
the continued regulation and taxation of insurance by the States, subject 
always, however to the limitations set out in the controlling decisions of the 
United States Supreme Court, as, for instance, in Allgeyer v. Louisiana 
(165 U. 8. 578), St. Louis Cotton Compress Co. v. Arkansas (260 U. 8S. 346), 
and Connecticut General Insurance Co. v. Johnson (303 U. S. 277) * * *. 
[H. R. Rep. 1438, 79th Cong., Ist Sess., 3. 

The three cases last cited in the foregoing excerpt all hold that a State’s 
power to tax insurance activities is limited to transactions occurring within its 
boundaries. We would be hard put to account for the reference to these decisions 
if the purpose of the McCarran-Ferguson Act were to substitute an exclusive 
State power for the Federal Trade Commission's jurisdiction over the interstate 
aspects of the insurance business. 

We are confirmed in our belief to the contrary by the decision of United States 
v. Sylvanus, 192 F. 2d 96 (7th Cir. 1951), cert. denied 342 U. S. 943 (1952), 
wherein the Court held that the McCarran-Ferguson Act did not abolish Federal 
jurisdiction under the postal laws to prosecute for mail fraud committed in the 
sale of insurance in a State having its own statutes regulating that business. 
The Court carefully distinguished the interstate and intrastate aspects of the 
defendant’s deceptive practices : 

[I]t can not properly be said that this indictment has to do with the regulation 
of insurance business in Illinois. Rather it has to do with the question of 
whether defendants have used the mails in pursuance of a scheme so to manipu- 
late their authorized regulated business in Illinois as to result in fraudulent de- 
ception of its prospective policy holders. The charge is not that the corporate 
charter should be ignored or that the administrative officers of Illinois may not 
perform their statutory duties and supervise and regulate the company’s insur- 
ance business in Illinois, but goes to the use of the mails, over which the Congress 
has, by the Constitution, paramount power and authority. It matters not that 
the alleged fraudulent actors might be prosecuted under the law of Illinois. The 
indictment charges simply that acts of deception amounting to a scheme to de- 
fraud have been committed by defendants, in conducting their authorized busi- 
ness, and that defendants have availed themselves of the mails in execution or 
attempted execution of that scheme. It is immaterial that the fraudulent plan 
itself is outside the jurisdiction of Congress, Badders v. U. 8., 240 U. 8. 391 * * *, 
or that the scheme charged involved a transaction forbidden by the laws of the 
state. O’Harav. U.S., 6 Cir., 129 F. 551. 

We conclude, then, that it was not the intent of the Congress, by its passage 
of the McCarran Act, to surrender control of the use of the mails or to cease 
to authorize the federal courts to determine whether the mails have been utilized 
in attempted execution of a scheme to defraud and that the district court, by 
entertaining jurisdiction, did not interfere with regulation of the insurance com- 
pany by the state but properly overruled the motions to dismiss the indictment. 
[192 F. 2d at 100.] 

Unlike the Federal Trade Commission Act, the postal laws were not expressly 
brought by the McCarran-Ferguson Act to bear on the business of insurance. 
Indeed, that statute declares that no Act of Congress not specifically relating 
to the business of insurance shall be construed to invalidate, impair, or super- 
sede any State law regulating that business. Yet in the Sylvanus decision, 
supra, the Court held that a postal statute banning a course of conduct which in 
its intrastate aspects constituted a State offense was unaffected by the McCarran- 
Ferguson Act. 
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All the more, then, under the Federal Trade Commission Act, which the Me- 
Carran-Ferguson Act made applicable to the business of insurance, there must 
remain an irreducible area of Commission jurisdiction over the interstate activi- 
ties of insurance companies which cannot be reached by State law and as to 
which the limitation ‘‘to the extent that such business is not regulated by State 
law” is inoperative. 

A State can revoke an insurance corporation’s charter or license, thus affecting 
interstate commerce to some degree. To the extent necessary to enable it ef- 
fectively to exercise its police power the State can take action having conse- 
quences in other jurisdictions, and the Federal Trade Commission could not pro- 
hibit such regulation. And the text and history of the McCarran-Ferguson Act 
leave no doubt that the power of the States to tax, or to fix rates for, insurance 
companies doing business within their territories was in no way to be invalidated, 
impaired, or superseded by Federal law. However, as we have already said, 
our proceeding to abate deceptive practices by such companies does not impinge 
on those State functions, and we do not believe that the Federal Trade Commis- 
sion Act, when read in conjunction with the McCarran-Ferguson Act, can be 
properly interpreted to interfere with the taxing or rate-fixing powers. 

By executing its statutory mandate to prevent deceptive practices in the inter- 
state business of insurance, the Commission in no wise usurps State laws pro- 
hibiting false advertising. The Federal Trade Commission Act and the State 
laws are both designed to suppress deception in advertising. The Commission’s 
action in the instant matter aids the States in their own local procedures to pro- 
tect their citizenry from such excesses. The McCarran-Ferguson Act was passed 
to enable them to continue such regulation. Maryland Casualty Co. v. Cushing, 
347 U.S. 409, 413 (1954). 

The principle that the Commission may proceed against a practice that may 
simultaneously be the object of State regulation is one of long standing.” Thus 
the Commission’s orders prohibiting the interstate shipment of lottery devices to 
be used in selling merchandise have been universally upheld on judicial review 
despite the fact that such devices are not put to their intended use until they have 
left the channels of interstate commerce (just as the respondent’s brochures are 
not displayed for sales purposes until they have come to rest in the hands of 
respondent’s agent within a State). See Seymour Salés Co. v. FTC, 216 F. 2d 
633, 635-6 (D. C. Cir. 1954), cert. denied 348 U. S. 928 (1955). and case therein 
cited. The idea of a field of enforcement divided between Federal and State 
Governments is embedded in a number of statutes, in addition to the McCarran- 
Ferguson Act. Examples of these are Acts dealing with the sale of liquor (the 
Wilson Act, 26 Stat. 313, and the Webb-Kenyon Act, 33 Stat. 699), convict-made 
goods (the Hawes-Cooper Act, 45 Stat. 1084, and the Ashurst-Sommers Act, 49 
Stat. 494), oleomargarine (32 Stat. 193), diseased plants (44 Stat. 98), black 
bass (64 Stat. 845), whaling (49 Stat. 1246), prizefight films (54 Stat. 686), 
and the Federal Power Act (49 Stat. 838). 

In view of our foregoing consideration of the terms, legislative history, and 
judicial interpretation of the McCarran-Ferguson Act, we do not think the 
statute admits of the construction placed on it by the hearing examiner. 

Respondent points out that it did not send its advertising materials to sales 
prospects but mailed them to its own agents in various States for local use, and 
that hence its advertising occurred only in intrastate commerce. We consider 
such an analysis factitious and unrealistic. Repondent’s annual premium col- 
lections on health-and-accident insurance sold by its agents throughout fourteen 
States amount to about $2,750,000. It employs an indisputable channel of in- 
terstate commerce, the mails, for sending advertising materials to its agents, re- 
ceiving applications for insurance from them, and forwarding the issued policies 
to them for delivery to policyholders. The actual interview of a prospect, though 
it necessarily happens at a fixed geographical point within some State, cannot 
be isolated from the remainder of respondent's established course of dealing. 
By preparing its brochures and furnishing them, by mail, to its agents in various 
States for their use in sales presentations, respondent engages in an interstate 
commercial practice that must be viewed as a whole and not compartmentalized. 
Consolidated Manufacturing Co. v. FTC, 199 F. 2d 417, 418 (4th Cir. 1952). 


5 As recently as April 2, 1955, the Supreme Court of the United States reaffirmed this 
principle in Pennsylvania v. Nelson, 350 U. S. —, declaring that where the Federal Govern- 
ment had occupied the field of protecting against sedition, States were not thereby pre- 
vented “‘from prosecuting where the same act constitutes both a Federal and a State offense 
under the police power * * *.” 
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Under the Federal Trade Commission Act, one who sells through agents in 
other than his own State must answer for deceptive advertising which he sup- 
plies to his agents, even though such representations are by necessity conveyed to 
the public within a particular State. General Motors Co. v. FTC, 114 F. 2d 33, 
36 (2d Cir. 1940) ; Ford Motor Co. v. FTC, 120 F. 2d 175, 183 (6th Cir. 1941). 

The Commission is accordingly of the opinion that the hearing examiner erred 
in not holding that the Commission had jurisdiction over such of respondent’s 
practices in interstate commerce as might be found to be unfair or deceptive, 
irrespective of the existence of State statutes applicable to the intrastate element 
of such practices. 

We turn now to the appeal from the hearing examiner’s dismissal of the com- 
plaint for lack of substantial evidence. 

Respondent was charged with falsely representing, among other things, that 
the indemnification provided by its policies might continue to the age of sixty, 
or for an indefinite period, at the option of the insured. The sole evidence ad- 
duced on this allegation consists of brochures which state as follows, or similarly : 

No AGE PROVISION terminating or reducing benefits because of increasing 
age, 

and— 

PoLicy Form ASA Issued to Men and Women, ages 18 to 60. 

Only persons engaged in non-hazardous occupations are eligible and all 
applicants must be in good health. 

We do not believe that these two statements, separately or together, particu- 
larly in the absence of assertions of lifetime duration or any other definite period 
of coverage, can be reasonably read as meaning more than that respondent’s poli- 

. cies contain no provisions terminating or reducing benefits on account of increas- 
ing age and that applicants for such policies must be within the age limits spe- 
cified. It is true that respondent’s accident-and-health policies are term con- 
tracts renewable at the option of the company on the premium data. However, 
nothing to the contrary is expressed or reasonably implied in the aforequoted 
statements and we therefore discern therein no capacity or tendency to deceive. 
We uphold the hearing examiner’s dismissal of the complaint in this respect. 

Respondent was next charged with falsely representing that its policies pro- 
vide indemnification for all illness or accidents. To prove this charge there were 
introduced respondent’s brochures containing broad, general representations, of i 
which the following are typical : 

Confining illness indemnity, $____.-____ per month for loss of time from 
iliness, beginning on the fourth day and continuing for one year for each 
illness. (Up to two months full benefits for non-confining illness.) 

Total accident disability $_.___.__--__ per month for loss of time from 
accidental injury beginning with the first day of disability and continuing 
for life if you are totally disabled. 

Partial accident disability $_.._______ per month for loss of time from 
accidental injury, beginning with the first day and continuing for period 
of partial disability (limit 3 months). 

In conjunction with the foregoing there were introduced copies of respondent’s 
policies containing conditions substantially limiting the illness and accident bene- | 
fits advertised. The examiner found that the charges in this regard were not 
supported by substantial evidence, not for the reason that the representations 
were not proved nor that the terms of the policies did not materially limit the 
advertised benefits, but for a number of other reasons which are in our judg- 
ment unsound and contrary to controlling precedent. 

The examiner attached great weight to the fact that brochures in question 
included a statement to the effect that benefits therein described “are subject 
to the terms of the policy issued.” We are not in accord with the examiner's view 
that such a notice is sufficient to correct erroneous impressions given by the rep- 





resentations “CoNFINING ILLNESS INDEMNITY—$___---_-~- per month for loss 
of time from illness, beginning on the fourth day and continuing for one year for 
each illness,” or “ToraL ACCIDENT DISABILITY—$_________~ per month for loss of 


time from accidental injury, beginning with the first day of disability and con- 
tining for life while you are totally disabled.” Respondent’s vice-president, 
W. C. Murphy, testified that an agent’s sales kit consisted of the sales brochures, 
a rate book, “‘and, I guess, a fountain pen,” and that respondent’s agents are not 
required to carry sample policies with them. These sales brochures consist of an 
application form and a receipt form for the initial payment. These facts lead us 
to believe that many applicants do not see sample policies before executing formal 
applications for respondent’s insurance. We consider this circumstance signifi- 
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cant. In the context of the sales presentation, in the course of which the prospect 
has little or no opportunity to inspect a sample policy, the sales brochure, we are 
convinced, clearly has the tendency and capacity of misleading as to the extent 
of coverage. We disagree with the examiner’s statement that if the prospect 
would read the entire page he would see that all benefits are subject to the terms 
of the policy and then if interested he would naturally inquire of the agent as to 
the terms. Rather it is our view that the brochure functions as a self-contained 
piece of advertising that of itself is likely to induce a prospect to purchase 
respondent’s insurance. 

Furthermore, we do not believe that the prospective purchaser is under any 
obligation to investigate the extent to which respondent’s unrestricted represen- 
tations of coverage for illness or accidents are untrue. “Under repeated decisions, 
the purchaser is entitled to rely upon the representations made. He need not dis- 
trust what is told him. * * * It goes without saying almost that it is extremely 
difficult for a layman to understand the terms and conditions of such policies as 
these, but whether the applicants did or did not read and understand the poli- 
cies is beside the point.” United States v. Sylvanus, 192 F. 2d 96, 105 (7th Cir. 
1951) cert. denied 342 U. S. 943 (1952 

If the busy or careless businessman is entitled to protection from deceptive 
printed forms, even though an attentive, careful person would not be deceived 
thereby, Independent Directory Corp. v. FTC, 188 F. 2d 468, 470, 471 (2d Cir. 
1951), it does not devolve upon respondent's prospects to ascertain the extent to 
which respondent’s advertising may or may not exaggerate or falsify. The Fed- 
eral Trade Commission Act is violated if the first contact or interview is secured 
by deception even though the true facts are made known to the purchaser 
before he enters into the contract to purchase. Carter Products, Inc. v. FTO, 
186 F. 2d 821, 824 (7th Cir. 1951). 

Another questionable premise in the examiner's reasoning is that “any reason- 
ably intelligent person considering the purchase of health and accident insurance 
would be expected to know that health and accident policies do not ordinarily 
cover all illnesses and all accidents, regardless of their nature or time of origin 
or occurrence.” Apart from the fact that the Federal Trade Commission has the 
duty to protect not only the “reasonably intelligent” but also the ignorant, and 
unthinking, the credulous, and the inexperienced, Charles of the Ritz Dist. Corp. 
v. FTC, 143 F. 2d 676, 679 (2d Cir. 1944), we question whether the fact asserted 
by the examiner to be common knowledge—if it be a fact—is generally known 
even to the “Reasonably intelligent.” It is certainly not beyond the realm of ac- 
tuarial conceivability, not to say possibility, that in these United States in the 
mid-twentieth century insurance could be written which would afford protec- 
tion against all illness and all accidents. 

The examiner noted that no proof of actual deception was offered and declared, 
“Absence of such evidence justifies a presumption that none existed.” Despite 
his disclaimer of reliance on such a presumption, it evidently was one of the 
considerations impelling him to dismiss these charges. This is manifest error. 
It was firmly established long since that actual deception of the public need not 
be shown in Federal Trade Commission proceedings and that representations hav- 
ing a capacity to deceive are unlawful. Charles of the Ritz Dist. Corp. v. FTC, 
supra, 143 F. 2d at G80. 

The initial decision devotes considerable space to three decisions of the Supreme 
Court of Mississippi, all involving private litigation, in which that Court accorded 
a more liberal interpretation to the conditions contained in accident and health 
policies similar to those here than their literal intendment would seem to justify. 
He concludes from these holdings that the conditions are not so burdensome as 
to render untrue respondent’s broad representations, 

The decisional law of a single State is no sure guide to the interpretations that 
other States may place on respondent’s policies. What is more, the fact that a 
policyholder may eventually prevail over a respondent in an appeal from a jury 
trial does not rectify the deception inhering in the sales practices whereby he 
was induced to purchase the insurance. He may be discouraged by the literal 
terms of the policy from seeking legal redress. We do not consider that the fact 
that if he perseveres to his State supreme court he may succeed in winning an 
interpretation of respondent’s policy more favorable to him than the language 
literally warrants is a substitute for the protection assured him by the Federal 
Trade Commission Act. 

The hearing examiner discusses at some length the reasonableness of the re- 
strictions that respondent attaches to its illness and accident benefits. This is, 
of course, not germane to the question of whether respondent’s representations 
tend to deceive and mislead. 
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There remain for discussion two other charges dismissed by the examiner. It 
was alleged that respondent had represented its hospital-and-surgical-expense 
policy to provide for the payment of $150 for any operation serious enough to jus- 
tify such a surgeon’s fee. The evidence shows that respondent disseminates a 
ae advertisement which, among other things, states that the policy provides 

‘or— 

Surgery: from $3.00 to $150.00 depending on seriousness of operation. 

The policy to which this refers sets out a long schedule of the various amounts 
payable for specified types of surgical operations. Sixty-seven different benefits 
are enumerated. A mere six of these amount to $150: operations for removal 
of a portion of the lung, removal of kidney, removal of a portion of the vertebra, 
removal of entire prostate or thyroid gland, and cutting into the cranial cavity. 

Only $25 is allowed for removal of tonsils and adenoids. Appraising this 
advertisement as it is likely to be read by unsuspecting, incautious members of 
the purchasing public, we gain the impression that the policy will indemnify up 
to a maximum sum of $150 for any surgical operation serious enough to cost such 
an amount. Thus, if a tonsillectomy cost $50, we would think it reasonable to ex- 
pect that one insured by the policy would be protected to that extent. The 
advertisement is therefore deceptive and misleading in that it promises benefiits 
which the policy does not corroborate. 

Lastly, it was charged that respondent falsely represented that its hospital- 
and-surgical-expense policy would pay maternity benefits in addition to room 
service and hospital expense. 

On the advertisements for this type of policy, following a listing of the benefits 


of room service, hospital expense, and surgery, there is shown as one of the 
“Additional Benefits :” 


Maternity: Up to $ 

months. 

We would have difficulty in reading the foregoing as anything less than a 

representation that the maternity benefit is in addition to the other benefits 
provided by the policy. In actuality, however, the maternity benefit is provided 

for in a rider wherein it is specified that the maternity benefit shall be “in lieu | 

of all other benefits provided in the policy for hospital service.” Thus, far from 
being an additional benefit, it is only a substitute benefit, and the representation 


eae aincedateeaeta after insurance has been in force for 10 


j in regard thereto is hence at material variance with the facts. We believe that | 
: the type of misconception that such advertising as this can engender in the | 
i minds of couples seeking to provide financially for the birth of children is especial- 


ly vicious. There can be no question that it is a patent deception to describe 
as “additional” a benefit which excludes participation in other benefits, directly 
following a broad representation that hospital and surgical expenses are covered. 

In view of the foregoing, the initial decision is vacated and set aside, and our 
findings as to the facts, made on consideration of the whole record including the 
initial decision, and conclusions and order to cease and desist will be issued in 
lieu thereof. 
Commissioners Gwynne and Mason dissent. 

April 24, 1956. 
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In the Matter of The American Hospital and Life Insurance Company, 
a corporation 


JOINT DISSENTING OPINION OF CHAIRMAN GWYNNE AND COMMISSIONER MASON 


We are unable to agree with the views expressed in the majority opinion. 
The reasons for our dissent are: first, the opinion completely ignores the intent 
of Congress in adopting Public Law 15 (McCarran Act) ; second, it would return 
the insurance business to the uncertainty and confusion which followed the 
decision in U. 8S. v. South-Eastern Underwriters Association, (1944) 322 U. 8S. 533. 
It was to remove this uncertainty and confusion that the McCarran Act was 
adopted. 

Prior to the decision in the South-Eastern Underwriters case, regulation of 


insurance was recognized as a problem for the respective states. This was 


partly because the Supreme Court of the United States in a long line of decisions 
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from Paul v. Virginia, 8 Wall. 168, to New York Life Insurance Company v. Deer- 
lodge County, 231 U. 8S. 495, had held that the business of insurance was not 
commerce, 

Although the business of insurance was not subject to regulation under the 
commerce clause, it was universally recognized as a business affected with a 
public interest. Consequently, the states found few obstacles to regulating it 
to the fullest extent and in the manner the respective legislatures thought to be 
for the public good in their particular states. These laws took the form of 
determining who should engage in the insurance business within the state 
boundaries, the terms under which the business might be conducted, regulation 
as to rates to be charged (even to the extent of fixing them, or permitting repre- 
sentatives of insurance companies to do so under state supervision). The right 
of the states to levy tax and license fees, even discriminating against foreign 
insurance corporations, was also recognized. See 44 C. J. S. p. 518; LaTourette 
v. McMaster, Insurance Commissioner, 244 U. S. 465. 

Hlad these regulations been directed at the usual industry engaging in inter- 
State commerce, nauy would have run counter to paramount Federal authority. 
For example, the many discriminatory taxing programs were not in accord with 
decisions of the Supreme Court relating to interstate commerce generally. 
Certain state rate regulations were contrary to the philosophy of Federal anti- 
trust laws. No conflict arose, however, because it had been settled that the 
business of insurance was not interstate commerce. 

This does not mean that the insurance business and the states in regulating 
it were free from all Federal constitutional and statutory provisions. They were, 
of course, subject to such constitutional restraints as the due process clause, the 
exclusive right of Congress to establish post offices and post roads [U. S. v. 
Sylvanus (1951), 192 F. 2 (d) 96] and many others. In fact they were, and still 
are, subject to all restraints properly imposed by paramount power, except as 
that power elects to exempt them. 

In regulating insurance, states act under that great reservoir of power known 
as the police power. There are, of course, jurisdictional limitations on the 
exercise of that power. It may be directed only at activities within the state. 
It has never been claimed that the states may operate directly in that phase of 
regulation known as the flow of commerce. Nor by no stretch of the imagination 
ean it be said that the McCarran Act intended to give any such power. 

In 1944 in the South-Eastern Underwriters case, the court reversed its holdings 
of 75 years standing and concluded that the business of insurance was interstate 
commerce. It was also specifically held that it was subject to the Sherman Act. 

The immediate effect of this decision was to bring the business of insurance 
and the laws of the various states regulating it under the paramount power of 
the Federal antitrust laws. Because of the inconsistency previously referred to, 
this created considerable uncertainty and confusion in the insurance field, of 
which Congress took immediate cognizance. 

Confronted with this emergency, Congress had several alternatives: 

(1) It might take no action and allow the antitrust statutes to be super- 
imposed on the existing state systems of regulation and taxation. This would 
create great confusion as to the legal boundaries between Federal and State 
control, which confusion could only be lessened, bit by bit, as courts made de- 
cisions on specific problems. 

(2) It might write a comprehensive law for Federal regulation of in- 
surance—a law which would provide new methods for many matters thereto- 
fore handled by the States, and which might make such changes in the appli- 
cation of existing antitrust laws to the peculiar business of insurance as 
experience had indicated might be necessary. 

(3) It might recognize and continue existing or future State regulation 
by removing the obstacles to that regulation which had been called into being 
by the decision that the business of insurance was interstate commerce. 

Congress chose the latter course and expressed its choice by the adoption of the 
McCarran Act. The general purpose of this legislation was to meet the problems 
created by the South-Kastern Underwriters case. The plan for meeting this prob- 
lem is clearly expressed in the law. It may be reduced to a simple statement as 
follows: The Congress declares that the continued regulation and taxation by the 
states of the business of insurance is in the public interest and shall remain, with 
two exceptions, namely, (1) this Act shall not render the Sherman Act inappli- 
eable to agreements to or acts of boycott, coercion or intimidation, and (2) that 
after June 30, 1948 (but not before), the Sherman Act. the Clayton Act, and the 
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Federal Trade Commission Act shall be applicable to the business of insurance, 
but only to the extent that such business is not regulated by state law. Thus, in 
any case, the jurisdictional question may be quickly and certainly resolved by 
finding the answer to a simple question, namely, is there state regulation to meet 
the particular problem presented by the facts. 

That this is the proper interpretation of the law is indicated by the following: 
(1) the wording of the statute itself, (2) the legislative history, (3) events which 
transpired immediately following passage of the law, (4) decisions of the courts 
interpreting the McCarran Act. 

It is, of course, well settled that the power of Congress under the commerce 
clause is broad and is also paramount. It includes the right to regulate, or even 
prohibit, the flow of things across state lines, the right to regulate the instru- 
mentalities by which commerce is carried on, and also the right to regulate activi- 
ties, wholy within the state, which affect interstate commerce. The puwer to 
regulate the so-called flow of commerce covers every species of movement of per- 
sons and things, whether for profit or not; every species of communication; every 
species of transmission of intelligence, whether for commercial purposes or other- 
wise ; every species of commercial negotiations, which, as shown by the established 
course of business, will involve sooner or later an act of transportation of persons 
or things, or the flow of services or power across state lines. (See the Analysis of 
the United States Constitution as prepared by the Legislative Reference Service 
Library of Congress, and cases cited.) 

The great power of Congress to regulate matters wholly within the State but 
affecting interstate commerce is well settled in U. S. v. Darby (1944), 312 U. S. 
100, in which the court held that the payment of substandard wages wholly within 
a state affected commerce and could be prohibited. 

Going with these great powers, and a necessary corollary to them, is the right 
of Congress to determine where and when these powers are to be used. Thus, it 
may decline to exercise certain powers; and it may condition its refusal to exer- 
cise them on the fact of regulation by the states. 

This is exactly what Congress was seeking to do in the McCarran Act. Much 
of the fallacy of the reasoning in the majority opinion springs from a refusal to 
recognize this obvious fact. The majority would decide the issues in this case by 
applying principles which admittedly were applicable following the decision in the 
South-Eastern Underwriters case. They conveniently ignore the fact that the 
purpose of the McCarran Act was to prevent the application of these principles. 

For convenience, and before discussing the law in detail, the McCarran Act is 
set out here in full text: 

“Pe it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Congress hereby declares 
that the continued regulation and taxation by the several States of the 
business of insurance is in the public interest, and that silence on the part 
of the Congress shall not be construed to impose any barrier to the regu- 
lation or taxation of such business by the several States. 

“Sec. 2 (a). The business of insurance, and every person engaged therein, 
shall be subject to the laws of the several States which relate to the regula- 
tion or taxation of such business. 

“(b) No Act of Congress shall be construed to invalidate, impair, or su- 
persede any law enacted by any State for the purpose of regulating the busi- 
ness of insurance, or which imposes a fee or tax upon such business, unless 
such Act specifically relates to the business of insurance: Provided, That 
after January 1, 1948, the Act of July 2, 1890, as amended, known as the 
Sherman Act, and the Act of October 15, 1914, as amended, known as the 
Clayton Act, and the Act of September 26, 1914, known as the Federal Trade 
Commission Act, as amended, shall be applicable to the business of insurance 
to the extent that such business is not regulated by State law. 

“Sec. 3 (a) Until January 1, 1948, the Act of July 2, 1890, as amended, 
known as the Sherman Act, and the Act of October 15, 1914, as amended, 
known as the Clayton Act, and the Act of September 26, 1914, known as the 
Federal Trade Commission Act, as amended, and the Act of June 19, 1936, 
known as the Robinson-Patman Antidiscrimination Act, shall not apply to 
the business of insurance or to acts in the conduct thereof. 

“(b) Nothing contained in this Act shall render the said Sherman Act in- 
applicable to any agreement to boycott, coerce, or intimidate, or act of boy- 
eott, coercion, or intimidation. 

“Src. 4. Nothing contained in this Act shall be construed to effect in any 
manner the application to the business of insurance of the Act of July 5, 
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1935, as ainended, known as the National Labor Relations Act, or the Act 
of June 25, 1938, as amended, known as the Fair Labor Standards Act of 
1938, or the Act of June 5, 1920, known as the Merchant Marine Act, 1920. 

“Sec. 5. As used in this Act, the term ‘State’ includes the several States, 
Alaska, Hawaii, Puerto Rico, and the District of Columbia. 

“Sec. 6. If any provision of this Act, or the application of such provision 
to any person, or circumstances, shall be held invalid, the remainder of the 
Act, and the application of such provision to persons or circumstances other 
than those to which it is held invalid, shall not be affected.” 

While the title to a statute is not, strictly speaking, a part of the law, never- 
theless, it is interesting to note that the title is “To express the intent of the Con- 
gress with reference to the regulation of the business of insurance.” 

Immediately after the enacting clause, occurs the following: 

“That the Congress hereby declares that the continued regulation and 
taxation by the several States of the business of insurance is in the public 
interest, * * * .” 

This is a clear and positive declaration of Congressional policy, which can- 
not be read out of the law. It expressly points out the character of state regu- 
lation and taxation which is in the public interest. It is the “continued regula- 
tion”. In the past, the states have done all the regulating so far as the commerce 
clause was concerned. That was to carry on, with the exceptions expressly pro- 
vided for, and which will be discussed hereafter. There is nothing in this state- 
ment or in the entire Act which justifies the interpretation that the regulation 
contemplated was to continue only by the grace of the Federal Trade Commission. 

Speaking on this subject in Prudential Insurance Company v. Benjamin, 328 
U. S. 408, the Supreme Court of the United States had this to say: 

“Obviously Congress’ purpose was broadly to give support to the exist- 
ing and future State systems for regulating and taxing the business of in- 
surance. This was done in two ways. One was by removing obstructions 
which might be thought to flow from its own power, whether dormant or 
exercised, except as otherwise expressly provided in the Act itself or in future 
legislation. The other was by declaring expressly and affirmatively that 
continued State regulation and taxation of this business is in the public 
interest and that the business and all who engage in it ‘shall be subject to’ 
the laws of the several States in these respects. 

“Moreover, in taking this action Congress must have had full knowledge 
of the nation-wide existence of state systems of regulation and taxation; of 
the fact that they differ greatly in the scope and character of the regula- 
tions imposed and of the taxes exacted; and of the further fact that many, 
if not all, include features which, to some extent, have not been applied 
generally to other interstate business. Congress could not have been un- 
acquainted with these facts and its purpose was evidently to throw the whole 
weight of its power behind the state systems, notwithstanding these varia- 
tions. 

* * * * * * * 


“* * * it clearly put the full weight of its power behind existing and future 
State legislation to sustain it from any attack under the commerce clause to 
whatever extent this may be done with the force of that power behind it, 
subject only to the exceptions expressly provided for.” 

That a declaration of policy by Congress will be given weight by the courts 
is well settled. See U.S. v. Darby, 312 U. S. 100. 

Continuing, the statute further provides: 

“* * * and that silence on the part of the Congress shall not be construed 
to impose any barrier to the regulation or taxation of such business by the 
several States.” 

Some of the powers granted to Congress by the Constitution are either ex- 
pressly, or by necessary implication, exclusive and cannot be exercised by the 
states, even though Congress has taken no action thereon and has remained 
silent on the subject. The power to declare war is an example. Under the com- 
merce clause, the line between Federal and state authority cannot be so precisely 
drawn. This is particularly true in the field of state activities which may or may 
not have a prohibited effect on interstate commerce. The supremacy of the Con- 
gress, when properly exercised in this field, is clearly recognized. A difficult prob- 
lem arises where the powers of Congress are allowed to lie dormant, that is, when 
Congress is silent on a given subject. Should its silence be construed as a res- 
ervation of its power, which will bar any state regulation : or will it be considered 
as consent to state action until Congress has spoken? This question has arisen 
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many times and has received a variety of answers, depending upon the circum- 
stances of the particular case. 

The question of silence of Congress is not involved in this case. The Congress 
evidently thought it might be raised, and intended to make its position clear. 
The inclusion of the above quoted clause indicates how thoroughly Congress has 
considered this matter and how determined it was to remove all possible barriers 
to its declared policy of state regulation. 

Section 2(a) provides: 

“The business of insurance, and every person engaged therein, shall be 
subject to the laws of the several States which relate to the regulation or 
taxation of such business.” 

When used in this connection, “subject to” means “subordinate to”, “obedient 
to”. Shay v. Roth, Calif. (1923), 221 P. 967; Davies v. City of Los Angeles (1890), 
24 P. 771. 

In a long line of cases from Paul v. Virginia to New York Life Insurance Co. 
v. Deerlodge County, insurance companies have challenged their subjection to 
state regulatory or taxing laws. The Supreme Court, however, consistently re- 
jected this defense on the theory that the business of insurance was not interstate 
commerce. 

When the Supreme Court in South-Hastern Underwriters reversed its decision 
this defense became good, and the business of insurance was subject to state 
laws, only to the extent that such Jaws did not interfere with paramount Federal 
power under the commerce clause. In Section 2(a) Congress clearly showed its 
intention to remove the barrier of its own paramount power and thus make the 
business of insurance subject to state laws, notwithstanding the decision in 
South-Eastern Underwriters. 

Section 2 (b) provides: 

“No Act of Congress shall be constructed to invalidate, impair, or super- 
sede any law enacted by any State for the purpose of regulating the business 
of insurance, or which imposes a fee or tax upon insurance: Provided, That 
after January 1, 1948, the Act of July 2, 1890, as amended, known as the 
Sherman Act, and the Act of October 15, 1914, as amended, known as the 
Clayton Act, and the Act of September 26, 1914, known as the Federal Trade 
Commission Act, as amended, shall be applicable to the business of insurance 
to the extent that such business is not regulated by State law.” 

Stronger language to give state laws “top billing” could hardly be imagined. 
The clause beginning with “unless” is particularly significant. While Congress 
had not legislated directly concerning the insurance business, it had done so with 
reference generally to interstate commerce and with reference to persons and 
corporations engaged therein. The antitrust laws are examples. Congress in 
Sec. 2 (b) said none of these laws (except as indicated in the proviso) shall apply 
to the business of insurance, unless such law specifically relates to insurance. It 
recognized: first, that insurance has some problems peculiar to that industry: 
second, that many states had adopted regulatory systems tailored to the insur- 
ance business in their boundaries ; and, third, that any attempt to superimpose the 
general laws regulating commerce on these systems would create great confusion. 

The proviso applies only to the provision immediately preceding it. Dahlberg 
v. Young (1950) Minnesota 42 N. W. 2nd 570. It provides an exception to the 
general statement preceding it, which exception is that the three Acts named 
therein shall, after January 1, 1948, apply to the business of insurance, but only 
to the extent that such business is not regulated by state law. This proviso was 
adopted to answer criticism of the original House bills, which provided simply 
that certain laws shall not apply to the business of insurance or to acts in the 
conduct of that business. In other words, in the original bills, the House pro- 
posed to wash its hands of the whole matter, regardless of whether any par- 
ticular state had provided regulation. The final version, which was accepted 
by the House without objection, simply conditioned Federal withdrawal from 
the field on the fact that the particular state had provided regulatory laws. In 
view of the strong stand taken by the House in favor of continued state regula- 
tion, it does not seem reasonable that it would have accepted, without question, 
this final version, if (as claimed by the majority) such version set up concurrent 
jurisdiction, with the Federal power paramount to the state power. 

What Congress had in mind is further illustrated by Section 3 (a) which pro- 
vides that until January 1, 1948, the antitrust laws should in no event apply to 
the business of insurance. The majority claim that the purpose of this mora- 
torium was to give the states time “in which to design a reasonable area of state 
police power. Beyond that reasonable area, states could not go.” 
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That view is based on a misconception of the State police power. 
was reserved to the states by the Constitution. It is not up to the Congress to 
determine whether it is exercised reasonably. Whether exercised reasonably or 
not, this power is subject, at all times, to the paramount power of the Federal 
government under the commerce clause and other constitutional provisions not 
involved here; and in case of conflict, the question is resolved by the Federal 
government and not by the states. The whole purpose of the McCarran Act was 
to express the Congressional intent that the barrier of paramount power under 
the commerce clause was to be removed in the event that the states did adopt 
regulatory laws. ‘The purpose of the moratorium was to give the states time to 


adopt such laws. Failing to do so in any particular area, the Federal power 
would still remain. 


Section 3 (b) provides: 


“Nothing contained in this Act shall render the said Sherman Act inap- 
plicable to any agreement to boycott, coerce, or intimidate, or act of boycott, 
coercion or intimidation.” 

The South-Eastern Underwriters case involved a boycott by a number of 
insurance companies operating in several states. The Congress concluded that 
the paramount power of the Federal government in such cases should remain. 

The fact that Section 3 (b) is in the law is a strong argument against the 
interpretation urged by the majority. If the McCarran Act left the Federal 
government and the states with concurrent powers (in which the Federal power 
would necessarily be paramount), why was it necessary to include Section 3 (b) ? 

The legislative history of the McCarran Act strongly supports our interpreta- 
tion of the jurisdictional feature. 

While the South-Eastern Underwriters case was pending in the Supreme 
Court, bills were introduced in the House, providing for the unqualified exemp- 
tion of insurance from the Sherman and Clayton Acts. Thereafter, and after 
considering suggestions by representatives of the National Association of State 
Insurance Commissioners, and also by representatives of the insurance industry, 
bills were introduced both in the House and Senate, which bills, with some 
minor modification, eventually became the McCarriu.: Act. In some respects, these 
bills further limited the control of Congress, as, .01 «xample, in the inclusion 
of the Federal Trade Commission Act. In other respects, the Federal authority 
was broadened to retain control, in all cases where state regulation did not 
exist. The law, as finally passed, is clear on this point; regulation shall remain 
in the states with the exception of the boycott situation, and with the exception 
of those situations where a state either did not or could not adopt the necessary 
regulations. 

There is literally no evidence to the contrary. 
the Senate debate. 

Senator Murdock: “And it is intended that on the expiration of the 


moratorium, the Sherman Act, the Clayton Act, and the other acts mentioned 
will again become effective, except——.” 

Senator McCarran: 
regulation.” 


That power 


Note the following excerpts from 


“Except as the states themselves have provided 


x * 2% * * * x 


Senator Pepper: “States may determine whether or not the Sherman 
and other acts become applicable to the business of insurance?” 
Senator McCarran: “Yes.” 

What was done after the adoption of the McCarran Act indicates that the 
persons concerned had no doubt about the meaning of the Act. The National 
Association of State Insurance Commissioners prepared a model code for the 
regulation of the insurance business in accordance with the directions of Congress. 
This code has been adopted by a majority of the state legislatures. 
have adopted laws which in effect are equivalent. 

It is difficult to understand why these actions should have been taken if the 
parties thereto thought that the net result would leave the law as it was just 
prior to the McCarran Act, which is the contention of the majority in this case. 

The MeCarran Act has been considered in four Federal court cases. In none 
of them, did the court experience any difficulty in determining what the Me- 
Carran Act meant. In the Sylvanus case, the court said : 

“It is clear, we think, that by this legislation, the Congress established 
a public policy upon the part of the national government to refrain from 


interference with the regulation and taxation of insurance companies by 
the several States.” 


Other states 
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In Maryland Casualty Company v. Cushing (1958) 347 U. S. 409, the Supreme 
Court said: 

“Even the most cursory reading of the legislative history of this enact- 
ment (McCarran Act) makes it clear that its exclusive purpose was to 
counteract any adverse effect that the court decision in the South-Eastern 
Underwriters case might be found to leave on state regulation of insurance.” 

The Court then quotes from House Report No. 143, 79th Congress, Ist Session, 
as follows: 

“It is not the intention of Congress in the enactment of this legislation 
to clothe the states with any power to regulate or tax the business of in- 
surance beyond that which they had been held to possess prior to the decision 
in the South-Eastern Underwriters case.” 

A clearer and more concise statement of the extent of the McCarran Act, and 
also its limitations, could hardly be found. 

In North Little Rock Transportation Co. v. Casualty Reciprocal Exchange 
(1950), 181 F. 2d, 174, the Court said: 

“The purpose of the McCarran Act was to permit the States to continue 
the regulation of the business of insurance, unhampered, to the extent pro- 
vided by the Act, by Federal legislation relating to interstate commerce. 
See Prudential Insurance Co. v. Benjamin, supra, p. 429 of 328 U.S. 

“In view of what was said by the Supreme Court about the effect of the 
McCarran Act in the Prudential Insurance Co. case and the case of Robertson 
v. People of State of Calif., 328 U. S. 440, 449, 461, there is no need for dis- 
cussing the validity or effectiveness of the McCarran Act. A ruling that it 
is invalid or ineffectual, we think, would be absurd.” 

The Prudential Insurance Company case is directly in point. There, the 
Prudential company challenged a statute of South Carolina which imposed on 
foreign insurance companies as a condition of doing business within the state, 
an annual tax of 3% of premiums on business done in the state without refer- 
ence to transactions, whether interstate or local. It should be noted that the 
case did not involve purely intrastate matters, which the majority claim is the 
limit of the McCarran Act’s effectiveness. This state tax was clearly discrimi- 
natory, affected interstate commerce, and would ordinarily have been stricken 
down. However, it was not, and the reason given was that a state tax or regu- 
lation discriminating against interstate commerce which would be invalid under 
the commerce clause, in the absence of action by Congress, may be validated 
by the affirmative action of Congress consenting thereto. The only difference 
between the Prudential case and the one at bar is that the former deals with 
state taxation and the latter with state regulation. The McCarran Act covers 
both. 

The majority view of jurisdiction under the McCarran Act is entirely differ- 
ent. They say the McCarran Act “was designed to permit the states to regulate, 
in the traditional manner, the business of insurance.” They obviously do not 
mean they are permitted to regulate it as they did prior to the South-Eastern 
Underwriters Case, because their decision in this case asserts the paramount 
power of Federal laws over those of the states. 

No law of Congress was necessary to give the states a right to earry on activi- 
ties within their own borders, designed to regulate insurance. That is covered 
under the police power, guaranteed to the states by the Constitution. Just as 
Congress with reference to powers under the commerce clause, state legislatures 
may exercise these powers or not as they choose, subject only to their own and 
the Federal Constitution. The real problems arise when the exercise of these 
powers come in conflict with the commerce clause. There, the Federal power 
is paramount. Parker v. Brown, 317 U. S. 34. Southern Railway Company v. 
Railroad Comm. of Indiana, 236 U. S. 4839. But, as was pointed out in the latter 
ease, Congress could have circumscribed its regulation so as to occupy a limited 
field. This intention to occupy a limited field is the very essence of the McCar- 
ran Act. 

Just how far the majority would go in disregarding this intention is well illus- 
trated in the case at bar. For example, suppose a state having the model code 
should decide that certain advertising disseminated therein did not violate the 
law. Nevertheless, the Federal Trade Commission asserting its paramount 
power to regulate the flow of commerce into the state comes to an opposite 
conclusion. Or suppose the state officials held the advertising was illegal, 
while the Federal Trade Commission held to the contrary. The majority de- 
cision does not recognize state regulation ; it destroys it. 
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The cases cited do not support the majority position. Of course, the Federal 
government, under the commerce clause, May regulate the flow of lottery devices 
into a state, regardless of state laws on the subject. The reason is that Congress 
has never enacted in the lottery field an equivalent of the McCarran Act. It 
requires a violet stretching of the imagination to find any support in the 
Sylvanus decision. There, the defendant was indicted under a statute prohibit- 
ing the use of the mails to defraud. The power of Congress in mail fraud mat- 
ters does not depend on interstate commerce; it is based on the exclusive Con- 
stitutional right to control the mails. Prior to the South-Eastern Underwriters 
case, immediately after and prior to the McCarran Act, and under the McCarran 
Act, the result would have been the same. As the Court well expressed it, “This 
indictment does not have to do with the regulation of the insurance business in 
Illinois. Rather it has to do with the question of whether defendants have used 
the mails in pursuance of a scheme so to manipulate their authorized regulated 
business in Illinois as to result in fraudulent deception of its prospective policy 
holders. The charge is not that the corporate charter should be ignored or that 
the administrative officers of Illinois may not perform their statutory duties and 
supervise and regulate the company’s insurance business in Illinois, but goes to 
the use of the mails over which Congress has by the Constitution paramount 
power and authority.” 

The McCarran Act arrests the overriding power of the Federal government 
under the commerce clause as it affects insurance, where the states have regula- 
tory laws. Nowhere does the Act express any intention of doing the same with 
the power to regulate the mails, the power to enforce due process, or the many 
other constitutional powers. 

To us, the conclusion is inescapable that under the majority view, the McCar- 
ran Act accomplished nothing. Courts will not presume that a statute was meant 
to have no effect. On the contrary, it will be presumed that the legislative body 
intended to make some change in existing laws, particularly where the whole 
history shows they intended to remedy what they thought was an existing evil. 
This rule is usually applied in situations where the overall intent is not clearly 
expressed in clear language. 

Here, the majority would reverse these well-known rules of statutory construc- 
tion in order to prove that Congress accomplished nothing. They, in effect, re- 
write portions of the McCarran Act as follows: 

That the Congress hereby declares that paramount regulation and taxation 
by the Federal government of the business of insurance, rather than the con- 
tinued regulation and taxation thereof by the several states, is in the public 
interest. 

Section 2 (a). The business of insurance, and every person engaged 
therein shall be subject to the laws of the several states which relate to the 
regulation or taxation of such business, only to the extent that such laws do 
not conflict with the paramount Federal power under the commerce clause. 

Section 2 (b). Any act of Congress, whether it specially relate to the busi- 
ness of insurance or not, shall be construed to invalidate, impair or suspend 
any law enacted by any state for the purpose of regulating the business of 
insurance, or which imposes a fee or tax upon such business, whenever the 
state law conflicts with such act of Congress. The Act of July 2, 1890, as 
amended, known as the Sherman Act, and the Act of October 15, 1914, as 
amended, known as the Clayton Act, and the Act of September 26, 1914, 
known as the Federal Trade Commission Act, as amended, shall be appli- 
cable to the business of insurance regardless of any state regulation on the 
subject. 


II 


Our second objection to the majority opinion is that it would return the in- 
surance business to the confusion into which it was plunged by the South-Eastern 
Underwriters decision. The nature and extent of that confusion was well ex- 
pressed by the dissenting judges. The late Mr. Chief Justice Stone said: 

“* * * And in view of the broad powers of the federal government to regu- 
late matters which, though not themselves commerce, nevertheless affect in- 
terstate commerce, Wickard v. Filburn, 317 U. S. 111; Polish Alliance v. 
Labor Board, supra, there can be no doubt of the power of Congress if it so 
desires to regulate many aspects of the insurance business mentioned in this 
indictment. 

“But the immediate and only practical effect of the decision now rendered 
is to withdraw from the states, in large measure, the regulation of insurance 
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and to confer it on the national government, which has adopted no legisla- 
tive policy and evolved no scheme of regulation with repsect to the business 
of insurance. Congress having taken no action, the present decision substi- 
tutes, for the varied and detailed state regulation developed over a period 
of years, the limited aim and indefinite command of the Sherman Act for the 
suppression of restraints on competition in the marketing of goods and serv- 
ices in or affecting interstate commerce, to be applied by the courts to the 
insurance business as best they may. 

“In the years since this Court’s pronouncement that insurance is not com- 
merce came to be regarded as settled constitutional doctrine, vast efforts 
have gone into the development of schemes of state regulation and into the 
organization of the insurance business in conformity to such regulatory 
requirements. Vast amounts of capital have been invested in the business 
in reliance on the permanence of the existing system of state regulation. 
How far that system is now supplanted is not, and in the nature of things 
could not well be, explained in the Court’s opinion. The Government admits 
that statutes of at least five states will be invalidated by the decision as in 
conflict with the Sherman Act, and the argument in this Court reveals serious | 
doubt whether many others may not also be inconsistent with that Act. The 
extent to which still other state statutes will now be invalidated as in con- 
flict with the commerce clause has not been explored in any detail in the | 
briefs and argument or in the Court’s opinion.” 


The late Mr. Justice Jackson said: 


“The States began nearly a century ago to regulate insurance, 
and State regulation, while no doubt of uneven quality, today 
is a successful going concern. Several of the States, where | 
the greatest volume of business is transacted, have rigorous 
and enlightened legislation, with enforcement and supervision 
in the hands of experienced and competent officials. Such State 
departments, through trial and error, have accumulated that body 
of institutional experience and wisdom so indispensable to good 
administration. The Court’s decision at very least will require 
an extensive overhauling of State legislation relating to taxation 
and supervision. The whole legal basis will have to be reconsid- | 
ered. What will be irretrievably lost and what may be salvaged 
no one now can say, and it will take a generation of litigation to 
determine. Certainly the States lose very important controls and 
very considerable revenues. 

“The recklessness of such a course is emphasized when we con- 
sider that Congress has not one line of legislation deliberately 
designed to take over Federal responsibility for this important 
and complicated enterprise. * * * 

“Tt is impossible to believe that Congress, if it ever intended 
to assume responsibility for general regulation of insurance 
would have made the antitrust laws the sole manifestation of its 
purpose. Its only command is to refrain from restraints of trade. 
Intelligent insurance regulation goes much further. It requires 
careful supervision to ascertain and protect solvency, regulation 
which may be inconsistent with unbridled rate competition. It 
prescribes some provisions of policies of insurance and many other 
matters beyond the scope of the Sherman Act. 

“Also it requires sanctions for obedience far more effective than 
the $5,000 maximum fine on corporations prescribed by the anti- 
trust laws. Violation of State laws are commonly punishable by 
cancellation of permission to do business therein—a drastic sanc- 
tion that really commands respect.” 
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The accident and health insurance industry is a large and important one; yet, 
it is a small part of the business of insurance. This case, under Section 5 of 
the Federal Trade Commission Act, involves only a matter of advertising. But 
Section 5 is a comprehensive section which covers many things, such as combina- 
tions and restraints under the Sherman Act and at common law, price fixing, and 
many other things which the Federal Trade Commission might hold to be un- 
fair methods of competition. 

As has been frequently said, insurance is a business effected with a public in- 
terest. Many years of regulation in 48 States have developed the fact that in- 
surance has some problems peculiar to the business. One is the necessity of 
maintaining an industry whose financial ability to meet obligations accruing 
many years in the future will not be undermined by short term considerations. 
Consequently, the States have asserted their right to regulate the financial 
policies of the companies licensed to do business in their States, to demand the 
deposit of certain reserves, to regulate and even limit competition, to fix rates, 
etc. Some of the regulations permit, or even require, cooperative action among 
insurance companies which could easily be contrary to the philosophy of the 
Federal antitrust laws. 

In this connection, the majority opinion says: 

“However, aS we have already said, our proceeding to abate deceptive 
practices by such companies does not impinge on those State functions, and 
we do not believe that the Federal Trade Commission Act can be properly 
interpreted to interfere with the taxing or rate-fixing powers.” 

We have already called attention to the breadth and extent of the Federal 
power to regulate the flow of commerce and also to the extensive power under 
the “affecting interstate commerce” theory to regulate matters entirely within 
the state which were once thought to be far removed from Federal authority. 
In South-Eastern Underwriters, the Supreme Court called attention to the many 
activities of a modern insurance company which involved or affected interstate 
commerce as we now know it. Such activities are necessarily centered in a home 
office. From there and to there, flows a constant stream of advertising brochures, 
policies, applications, statements, rate schedules, directions, etc. These have to 
do with ail the activities of the insurance business and are not restricted to 
advertising. 

In this case, jurisdiction is based on the admitted fact that the respondent 
sent bundles of advertising matter into States where it was licensed to do busi- 
ness. Actual dissemination of the advertising occurred entirely within the 
State. Except for the McCarran Act, it is clear this limited proof would sustain 
paramount Federal jurisdiction. Just how the majority arrived at the conclusion 
that similar proof would not sustain Federal jurisdiction in taxing and rate- 
making matters is not clear. 

In fact, the decision in North Little Rock Transportation Co. vy. Casualty Re- 
ciprocal Exchange, supra, is to the contrary. That case involved an appeal from 
a summary judgment of dismissal of a treble damage suit. The dismissal was 
based upon a determination that the fixing of rates by the National Bureau of 
Casualty Underwriters for casualty insurance written in the State of Arkansas 
by the members and subscribers of the Bureau is not violative of the Sherman Act, 
as amended. The Court adopted the findings of the District Court, one of which 
was: 

“ag 


o. 


In the absence of public regulation or Congressional exemption, the 
price fixing activities of the Bureau involved in this case would constitute 
a Violation of the Sherman Act.” 85 F. Supp. 961, at p. 964. 

The Circuit Court of Appeals affirmed the holding of the District Court that the 
McCarran Act permitted the State of Arkansas to continue the regulation of 
insurance in the matter of rate fixing, which regulation, without the McCarran 
Act, would have violated the Sherman Act. 

It is our conclusion that the majority opinion would bring tremendous confu- 
sion in the insurance industry and would open the door wide to complete Federal 
control. We are not discussing the relative merits of Federal versus State con- 
trol. All we say is that the decision belongs to Congress and not to a Federal 
bureau. 

The hearing examiner, after applying the jurisdictional tests to which we 
subscribe, concluded that in all States in which respondent was licensed to do 
business, except Mississippi, State regulation did exist. The hearing examiner 
then considered the alleged illegal advertising in Mississippi and concluded that 
it did not violate the Federal Trade Commission Act. 
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We have repeatedly pointed out that, under the McCarran Act, the Federal! 
Trade Commission has some jurisdiction in the business of insurance. Within 
that jurisdiction, and in performance of duties imposed by Congress, 41 com- 
plaints have been issued. Where the Commission has jurisdiction, we would hold 
insurance companies to a high degree of responsibility in their dealings with 
the public. Consequently, we do not approve of some of the statements made 
by the hearing examiner in his consideration of the advertising in question. 

However, that matter is not now before us. Since the filing of the initial de- 
cision, Mississippi has adopted the model code, effective as of February 29, 1956. 

The law governing such a situation is clearly expressed in United Corporation, 
et al. v. Federal Trade Commission (1940), 110 F. 2d 473, as follows: 

“And since the power of the Federal Trade Commission is purely regula 
tory and not punitive, it is clear that jurisdiction must exist at the time of 
the entry of its order. Jurisdiction at the time of the commission of acts 
objected to as unfair trade practices or at the time of the filing of the com 
plaint with regard thereto is not sufficient; for the order to be entered does 
not relate to past practices or determine rights as of the time of the filing of 
the complaint, as in an action at law, but commands or forbids action in 
the future.” 

In Chamber of Commerce of Minneapolis, et al. v. Federal Trade Commission 
(1926), 13 F. 2d 673, the Court said: 

“As the orders of the Commission are purely remedial and preventative, 
the effect thereof is entirely in the future. Therefore, the jurisdiction of 

| the Commission should, in this respect, be measured as of the time of the 

| order rather than as of the filing of the complaint or as of the hearing 

| thereon.” 

. It thus appears that in every State involved in this case, State regulation now 
prevents further action by the Commission. 

In accordance with the views expressed in this dissent, we would deny the 
appeal and dismiss the complaint. 

AprIL 24, 1956. 


i Unitep STATES oF AMERICA, BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6237 


In the Matter of The American Hospital and Life Insurance Company, a 
Corporation 


ADDITIONAL VIEWS OF COMMISSIONER MASON 


The issue here resolves itself basically into that ever fundamental question— 
states’ rights versus centralized government. 
Our problem is not the determination of which philosophy is right—that is a 
legislative function. Our sole duty is to determine which road Congress has 
directed us to follow in the instant matter. 
| In my opinion, if the rationale on which the majority bases its decision in 
this case stands, it must of necessity follow that the Federal Government has 
almost unlimited control over the management of the insurance business. 
| This would apply not only to false advertising of health and accident policies, 
the present center of our attention in 41 cases, but would include all other aspects 
of the business of insurance, such as the approval of policy forms, the establish- 
ment of rates, the maintenance of reserves, the regulation of agency commis- 
sions, and the countless other components of the internal management of any 
single company or companies. 
To transfer in one fell swoop the control of every phase of the business of 
insurance, whether regulated or not by state law, to the Federal Government 
when crossing state lines is to flout the expressed intent of Congress. 
APRIL 24, 1956. 





FEDERAL TRADE COMMISSION, 
Washington, D.C., March 12, 1957. 


Mr. Etton J. LAYTON, 
Clerk, Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D.C. 


Dear Mr. Layton: Since writing you today, I have discovered a very good 
chart giving the information as to the action of the various courts in regard to 
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the constitutionality of the fair trade laws. This is found in CCH, volume 1, 
under Resale Price Fixing Fair Trade, section 3003. 

You will note that in some instances the act in general was declared uncon- 
stitutional, whereas in other cases, the determination of constitutionality applied 
only to nonsigners. 

Very sincerely, 
JoHN W. GwYNNE, Chairman. 





UNITED States CourT OF APPEALS FOR THE NINTH CIRCUIT 
No. 14972 
JAMES F. Crarts, Appellant, vs. FepERAL TRADE COMMISSION, Appellee. 
Feb. 27, 1957 


Upon Appeal from the United States District Court for the Northern 
District of California, Southern Division 


Before: LEMMON, FeE and CHAMBERS, Circuit Judges 
JAMES ALGER FEE, Circuit Judge: 


This is an appeal from an order enforcing a subpoena duces tecum issued by 
the Federal Trade Commission to Crafts in a proceeding against Fireman’s Fund 
Indemnity Company. The trial court issued an order as follows: 


“ORDER REQUIRING THE GIVING OF EVIDENCE AND THE PRODUCTION OF 
DOCUMENTARY EVIDENCE 


“The Federal Trade Commission, having invoked the aid of this Court in re- 
quiring the attendance and testimony of James F. Crafts and the production of 
documentary evidence by James F. Crafts, as a witness in a proceeding instituted 
by the Federal Trade Commission against Fireman’s Fund Indemnity Company 
(D. 6310), and 

“The Court having considered the application, it is hereby 

“Ordered: That the application be, and the same hereby is granted, and that 
the said James F. Crafts be, and he is, hereby ordered to appear upon not less 
than ten days’ notice at a time and place to be set by the Federal Trade Commis- 
sion or a Hearing Examiner thereof designated by the said Commission to take 
testimony and receive evidence, and to perform all other duties authorized by 
law in the prosecution of the inquiry pending before said Commission entitled, 
‘In the Matter of Fireman’s Fund Indemnity Company, a corporation, Docket No. 
6310,’ or an examiner subsequent hereto designated by it for such purposes to 
give evidence and testimony at the aforesaid time and place touching matters 
brought in question by the complaint of the Federal Trade Commission against 
Fireman’s Fund Indemnity Company, a corporation, and the answer thereto, to 
then and there produce the documentary evidence identified and described in a 
subpoena issued by the said Commission, on September 22, 1955, and already 
served upon said James F. Crafts, and which the said James F. Crafts has not 
produced, and to answer at said time and place every question relevant and mate- 
rial to said proceeding and necessary and proper to the conduct thereof and to 
attend before said Examiner of the Federal Trade Commission from day to day 
until his examination shall have been completed. 

“It Is Further Ordered: That this Order and its effectiveness be and the same 
is hereby stayed for the time permitted by law for an appeal therefrom, and if such 
appeal is filed, thereafter until final determination of such appeal.” 

The subpoena which was thus enforced read : 

“United States of America Federal Trade Commission 


“SUBPOENA DUCES TECUM 


“To Mr. James F. Crafts, Fireman’s Fund Indemnity Company, 401 California 
Street, San Francisco 20, California. 

“You are hereby required to appear before J. Earl Cox, a Hearing Examiner 
of the Federal Trade Commission, at Room 261, U. S. Post Office and Court House, 
7th and Mission Streets in the City of San Francisco, California, on the 17th day 
of October, 1955, at ten o’clock a. m., of that day, to testify at the instance of the 
Federal Trade Commission in the Matter of Fireman’s Fund Indemnity Com- 
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pany, Docket No. 6310, and you are hereby required to bring with you and produce 
at said time and place the following books, papers, and documents: described in 


Schedule ‘A’ attached hereto and incorporated by reference as if fully rewritten 
herein. 


“Fail not at your peril, 

“In testimony whereof, the undersigned, a Hearing Examiner of the Federal 
Trade Commission, has hereunto set his hand and the said Federal Trade Com- 
mission has caused its seal to be affixed at Washington, D. C., this 22nd day of 
September, 1955. 

[SEAL] /38/ J. Earw Cox, 

Hearing Examiner. 
“SCHEDULE ‘A’ 


“1. One copy of each form letter, bulletin, circular, folder, brochure, stuffer, 
newspaper advertisement, magazine advertisement, or other written or printed 
advertising material which was disseminated by respondent Fireman’s Fund In- 
demnity Company (hereinafter described in this Schedule ‘A’ as respondent) to 
the general public, or to its employees or agents for dissemination to the general 
public or which was disseminated to the general public by any person, partnership, 
or corporation with the permission of, request of, order by, or under the terms of 
any contract with the respondent from March 1, 1954, to date, which advertised, 
described, or related to any of the accident and health insurance policies named 
in the complaint or any policies issued by the respondent since March 1, 1954, as 
substitutes or modifications for such policies. 

“2. All contracts, memorandums of agreement, or correspondence between 
respondent, its officers, agents, employees, or contractors, or any records, books 
of accounts, or verified summaries thereof which have reference to the following 
listed advertisements and which show on a state by state basis volume of dis- 
semination of such advertisements by respondent to the general public or to its 
agents for redissemination to the general public during the years 1953 and 1954. 


“1. Form letter of A & H No. 2. 

“2. Form letter of A & H No. 7. 

“3. Form letter of A & H No. 9. 

“4. Form letter of A & H No. 10. 

“5. Circular bearing form No. A & H 4800. 

“6. Postcard bearing form No. A & H 4800-A. 

“7. Circular bearing form No. A & H 4801. 
“8. Postcard bearing form No. A & H 4801-A. 
“9. Circular bearing form No. A & H 4808. 

“10. Postcard bearing form No. A & H 4803-A. 

“11. Pamphlet bearing form No. A & H 4804. 

“12. Pamphlet bearing form No. A & H 4807. 


“3. One specimen copy of each accident and health insurance policy issued by 
respondent since March 1, 1954, as a substitute or modification for any of the 
accident and health insurance policies named in the complaint. 

“4. Original books, records, or accounts of the respondent, or verified sum- 
maries thereof, showing: the dollar volume of the premium receipts received 
by it from insureds residing in each of the several states of the United States and 
in the District of Columbia during the years 1953 and 1954 to whom respondent 
has issued during those years one or more of the following listed policies on a 
family or group basis; or the total number of such policies issued by respondent 
during the years 1953 and 1954 in each of the several states of the United States 
and the District of Columbia : 


“1, The Basic Equity Accident Policy (No. BA). 

“2 The Basic Income Equity Accident Policy (No. BAI). 

“3. The Basic Equity Life and Limb Accident Policy (No. BAL). 
“4. The Basic Health Policy (No. BHP). 

“5. The Budget Hospital and Medical Policy (No.GMA). 
“6. The Hospital Nurses and Expense Policy (No. HNE). 


7. Hospital and Medical Policy (No. IMH). 
“8. Polio Policy (No. PS). 








| 
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“(Endorsed] : Filed October 18, 1955.” 
The complaint in the original proceeding is of extremely broad scope: 


“United States of America Before Federal Trade Commission 
Docket No. 6310 


“In the Matter of: 


FIREMAN’S Funp INDEMNITY CoMPANY, a Corporation 
“COMPLAINT 


“Pursuant to the provisions of the Federal Trade Commission Act, as that Act 
is applicable to the business of insurance under the provisions of Public Law 15, 
79th Congress (Title 15, U. S. Code, Sections 1011 to 1015, inclusive), and by 
virtue of the authority vested in it by said Act, the Federal Trade Commission, 
having reason to believe that Fireman’s Fund Indemnity Company, a corporation, 
hereinafter referred to as respondent, has violated the provisions of said Act, and 
it appearing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

“Paragraph One: Respondent, Firemen’s Fund Indemnity Company, is a corpo- 
ration, duly organized, existing and doing business under and by virtue of the 
laws of the State of California, with its office and principal place of business 
located at 410 California Street, San Francisco, California. 

“Paragraph Two: Respondent is now, and for more than two years last past 
has been, engaged as an insurer in the business of insurance in commerce, as 
‘commerce’ is defined in the Federal Trade Commission Act, by entering into the 
insurance contracts with insureds located in various States of the United States 
in which the business of insurance is not regulated by state law to the extent of 
regulating the practices of respondent alleged in this complaint to be illegal. 
Respondent maintains, and at all times mentioned herein has maintained, a sub- 
stantial course of trade in said insurance policies in commerce between and 
among the several States of the United States. 

“Respondent, during the two years last past, has sold insurance indemnification 
in a variety of policies, among which are the following: 


“1. The Basic Equity Accident Policy (No. BA). 

2. The Basic Income Equity Accident Policy (No. BAT). 

“3. The Basic Equity Life and Limb Accident Policy (No. BAL). 
“4. The Basic Health Policy (No. BHP). 

“>. The Budget Hospital and Medical Policy (No. GMA). 

“6. The Hospital Nurses and Expense Policy (No. HNE). 
Hospital and Medical Policy (No. IHM). 

Polio Policy (No. PS). 


Deal 


a“ 


“Paragraph Three: Respondent is licensed, as provided by the respective State 
laws, to engage in the business of insurance, as heretofore generally described, in 
all of the forty-eight States of the United States and the District of Columbia. 
“Paragraph Four: In the course and conduct of its aforesaid business, respond- 
ent, during the two years last past, disseminated, and caused to be disseminated, 
in the form of printed and written matter, false, misleading and deceptive adver- 
tising statements concerning the terms and provisions of its contracts of insur- 
ance, as reflected by policies as aforesaid. These statements were disseminated 
by letters, bulletins, circulars, etc., through the United States mail and by other 
means; or through its agents in commerce, between and among the various 
States of the United States. The purpose and effect of these statements was and 
is to induce members of the public to become insured by the respondent under the 
terms and provisions of the policies advertised. 
“Paragraph Five: In the course and conduct of its said business in said com- 
merce, as aforesaid, the respondent has disseminated, among others of similar 
import and meaning, not herein set out, advertisements relating to its said poli- 
cies containing the statements hereinafter set forth: 
“1. ‘Available to Males ages 18-54... Females 18-4 
age 70.’ 

“9 ‘A Perfect Combination for Full Coverage Disability Insurance.’ 
“Tet Accident and Health Insurance Protect Your Income as Fre Insur- 
ance Protects Your Home.’ 


““*Adequate Sickness Protection Combined With Sound Accident Insur- 
ance.’ 


Renewable to 
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“BASIC COVERAGES 


“Hospital Confinement cases: Benefits Plan A 
“1. Hospital room and board for a period not exceeding 100 days 
for any one disease or injury; 


PE ENR 60. ooo cece ntcaccbienanmed niente ike $5. 00 
UI RE I I a ieee gu gupicgipsn se Beal 4.00 


“2. Actual expense incurred for operating room, anaesthesia, 
anaesthetist’s fee, drugs, dressings, diagnostic X-ray and labora- 


tory examinations, up to an aggregate maximum of__-__--~--~- 100. 00 
“Ambulance Expense: 
“Transportation to or from the hospital, up to___------------ 15. 00° 


‘OPTIONAL COVERAGES 


“Surgical Operation Expense: 


“Whether at hospital, doctor’s oftice or home schedule up to____ $250. 00 
“Housewives and Unemployed Females____________________-_ 187. 50 


“Doctor’s Visits During Hospital Confinement : 
“In non-surgical cases, reimbursement will be made for physi- 
cian’s fees up to a maximum of 100 days for each disease or 
SRSORT HOGER OD S02. A a ce lk 3. 00 


“4. ‘Loss of Business Time Weekly Income up to 52 Weeks 


“*Confining Illness Coverage from first day or with waiting period of 7, 
14, 21 or 28 days.’ 


“Paragraph Six: Through the use of such statements and representations, and 


other similar import and meaning, not specifically set out herein, the respondent 
represents and has represented directly or by implication, with respect to said 
policies of insurance, as follows: 


“1. That the policies providing indemnification against loss caused by acci- 
dent or sickness may be continued at the option of the insured to a specific 
age or for life as long as the insured makes such premium payments within 
the time and in the amounts as are required by the terms of the policy. 

“2. That complete indemnification is provided for any or all sicknesses, ill- 
nesses or accidents suffered by the insured. 

“3. (a) That indemnification is provided in the form of cash benefits for 
the payment of hospital room and board at the rate of $5.00 per day for a 
period not to exceed 100 days for any one disease or injury which may be 
suffered by the insured. 

“(b) That indemnification in the form of cash benefits in an amount up to 
$250.00 is provided fer surgical expense incurred by the insured as a result 
of illness or injury. 

“(e) That indemnification is provided for doctors’ visits in nonsurgical 
cases during hospital confinement at the rate of $3.00 per day for a maximum 
100 days for each sickness or injury suffered by the insured. 

“4. That indemnification is provided for any confining sickness which may 
be suffered by the insured during the policy term from the first day of such 
sickness or after a waiting period of 7, 14, 21, of 28 days as the policy may 
prescribe. 

“Paragraph Seven: The aforesaid statements and representations are false, 


misleading and deceptive. In truth and in fact:: 


“1. Ccatrary to the statements made in paragraph 1 of Paragraph Five, 
respondent’s policies may not be renewed at the option of the insured until 
the age of 70 years or any other specific age by the timely payment of pre- 
miums in the amounts required by such policies. On the contrary, respond- 
ent’s policies provide, in effect, that they are subject to cancellation by the 
respondent at any time for any reason or for no reason at all. 

“2. Contrary to the statement made in subparagraph 2 of Paragraph Five 
concerning respondent’s Basic Health Policy and Basic Equity Accident 
Policy, the insured is not provided with complete indemnification by such 
policies against any loss which may be incurred by reason of any or all sick- 
nesses or accidents. For example, Respondent’s Basic Health Policy pro- 
vides, (a) in effect, that no cash benefits are payment for any loss due to 
sickness the cause of which is traceable to a condition existing prior to or 
within 15 days after the effective date of the policy; (b) any loss due to preg- 
nancy, childbirth or miscarriage; and (c) suicide or any attempt thereat, 
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death, disability or other loss caused or contributed to, by disease or infection 
(except pyogenia infection) or injury sustained by the insured while in or on 
any aircraft or other device for air travel. Total disability benetits are only 
provided if the disability wholly and continuously disables the insured and 
prevents the insured from performing each and every duty pertaining to his 
occupation. Further, such total disability must occur within 30 days of 
the date of the accident. 

“3. Contrary to the statements made in subparagraph 3 of Paragraph Five: 

(a) Respondent’s Hospital and Medical Expense Policy (as referred to 
in subparagraph 3 (1) of Paragraph Five) does not provide indemnification 
for hospital room and board for a period not to exceed 100 days for any one 
disease or injury. On the contrary, such policy does not cover losses resulting 
from any illness the cause of which is traceable to a condition existing prior 
to or within 30 days of the effective date of the policy. Further, the policy 
does not provide for the payment of cash benefits for losses resulting from 
insanity, pregnancy or childbirth, or any condition resulting therefrom; 
intentional self-inflicted injuries; or operations for removal of tonsils or 
adenoids, or both, upon children up to the age of 18; unless the policy has 
been in effect for at least 12 consecutive months. Also, it is to be noted that 
the policy provides that benefits payable thereunder shall be reduced 25% 
when the insured reaches 60 years of age and 50% when the insured reaches 
65 years of age. 

“(b) Respondent’s Hospital and Medical Expense Policy does not cover 
any surgical expense which may be suffered by the insured by reason of sick- 
ness or accident in all cases to a maximum of $250.00. The surgical benefits 
provided by the policy, if payable at all, are limited to the maximum amounts 
stated in the schedule of operations (Rider Form MSE) contained in the 
policy. This schedule lists 114 different types of operations. A maximum of 
$250.00 will be payable for surgical fees for only four of these types of 
operations. A maximum of $75.00 or less is provided for 90 of the listed types 
of operations. 

“(e¢) Respondent’s Hospital and Medical Policy does not provide indemni- 
fication for doctors’ visits to the insured during hospital confinement in all 
non-surgical cases. Instead, such policy excludes indemnification for this 
expense in many instances for the reasons previously stated in subsection 
(a) of this section. 

“4. Contrary to the statements contained in subparagraph 4 of Paragraph 
Five (which refer to respondent’s Basic Health Policy) indemnification is not 
provided for the first day of any illness which may be contracted by the 
insured during the policy term. Instead, such policy excludes payment for 
losses resulting from any sickness the cause of which originates on or prior 
to fifteen days after the effective date of the policy. 

‘Paragraph Eight: The use by the respondent of the aforesaid false and 
misleading statements and representations with respect to the terms and 
conditions of its said policies and its failure to reveal the limitations of said 
coverage found in said policies have had and now have the tendency and 
capacity to mislead and deceive and have misled and deceived a substantial 
portion of the purchasing public into the erroneous and mistaken belief that 
the aforesaid statements and representations were and are true and to induce 
said portion of the purchasing public to purchase insurance coverage from 
the respondent because of said erroneous and mistaken belief. 

“The aforesaid acts and practices of respondent, as herein alleged, are all 
to the prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 

“Wherefore, the Premises Considered, the Federal Trade Commission, on 
this 11th day of March, A. D. 1955, issues its complaint against said re- 
spondent.” 

Crafts appeals, claiming it is not shown that the proceeding lies within the 
power of the Commission and that the testimony and exhibits demanded are 
therefore not shown to be relevant to any inquiry within the jurisdiction of the 
administrative body to conduct. No claim of personal privilege is made. 

The proceeding raised the question of whether Congress had not totally pro- 
scribed action by the Commission in the insurance field, albeit trafficking across 


S 


state lines in insurance now constitutes interstate commerce. It must be de- 


1United States vs. South-Eastern Underwriters Association, 322 U. S. 533, rehearing 
denied 323 U. S. 811. 
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termined at the outset whether the demand of the subpoena related specifically to 
any books, documents or other papers, the production of which the Commission 
had a right to require from this corporation or its officers, as being within the 
closely circumscribed area which Congress may have left remaining for Com- 
mission action as to insurance. 

The two bases for the claim of the Commission that the order should be upheld 
cut diagonally across these fields. 

First, it is said that the District Court had no authority to determine whether 
the Commission was empowered to bring the proceeding and issue the subpoena, 
and, second, it is argued that the only question involved is one of “coverage,” 
which must be left to the discretion of the Commission. It will be demonstrated 
that neither of these contentions is sound. As paraphrased by the agency brief, 
the trial court took the position that “the subpoena must be enforced without 
deciding whether the appellant is covered by the statute, provided the subpoena 
is relevant to a legitimate field of inquiry and is otherwise reasonable.” But it 
must be pointed out that even this test, so loosely defined, was not really em- 
ployed by the trial court in the instant case. 

The present proceeding to enforce the subpoena was frankly initiated in order 
to gain complete disclosure of all records by Fireman’s Fund Indemnity Com- ° 
pany without settling the question of the authority of the Commission to investi- 
gate that company in their present proceeding. Indeed, as noted above, the 
claim was made and was apparently accepted by the trial judge that the District 
Court had no jurisdiction to consider whether the Commission had power to 
investigate this particular corporation at all. It is urged by the agency that 
this Court accept the interpretation of the Commission of its own powers for the 
purpose of making the investigation and that the breadth thereof can be re- 
viewed when the final order in the main proceeding is attacked. We reject this 
limitation upon the jurisdiction of the trial court. 

It cannot be too often reiterated that the attempt to enforce an administrative 
subpoena initiates a case or controversy.” All questions relating to jurisdiction 
of the court, authority of the administrative body, reasonableness of the demand 
under all the circumstances, with regard for due process and protection of indi- 
vidual rights, and relevancy of the testimony and documents demanded are 
justiciable. Since the Commission was asking for relief of an affirmative nature, 
it was incumbent upon that agency to establish affirmatively its legal power to 
act in the field, among other essentials. The postulate upon which any jurisdic- 
tion to act in the field of interstate commerce by the Commission depends is that 
Congress had not explicitly excluded such action by specific statute. The power 
of Congress to exclude completely such action under the Commerce Clause of the 
Federal Constitution cannot be denied. If the Commission were then precluded 
from regulation by Congress, it would have no power to act and the court would 
be bound so to declare. 

The jurisdiction of the District Court and the extent of the area denied by 
Congress to the Commission in regulation of insurance in interstate commerce 
are the cardinal questions here. Therefore, the decision here is not affected by 
the principles set forth in cases recently decided by this Court. In these decisions, 
the element of personal privilege, the right of privacy, the right of a person to be 
secure from a general search and seizure and not to be required to be a witness 
against oneself as constitutionally guaranteed were discussed.* Here, as noted 





2 Interstate Commerce Commission vs. Brimson, 154 U. S. 447, 489. 

These decisions turn on the propriety of judicial enforcement of subpoenas issued by 
various administrative agencies in the light of claims of personal privilege or privacy by 
those directly involved or by third parties to the proceeding. In Boren vs. Tucker, 9 Cir., 
No. 15.010, filed December 3, 1956, it was held. so far as is important here, that the sub- 
poena was reasonable in that the evidence sought was sufficiently material and relevant to 
the tax liability of the defendant taxpayers. In Chapman vs. Maren Elwood College, 
9 Cir., 225 F. 2d 230, the denial of enforcement of a subpoena issued by the Veterans 
Administration was affirmed, as the subpoena was found, on the facts, to reach unreason- 
ably far back in time. 

Three cases involve the rights of third persons to protection where the administrative 
agency is authorized to investigate another directly. The question presented is whether 
a general, rather than specific, demand allows the third person to raise questions of per- 
sonal privilege and avoid disclosure which might tend to incriminate him. Enforcement of 
a Civil Aeronautics Board subpoena was reversed and the case remanded in Hermann vs. 
Civil Aeronautics Board, 9 Cir., 237 F. 2d 359, in part because the District Court failed to 
pass upon privilege asserted by third parties to the proceeding in behalf of documents relat- 
ing “entirely to their personal affairs, such as their income tax reports.” <A similar result 
obtained in Local 174, International Brotherhood of Teamsters, 9 Cir., No. 14,746, filed 
November 8, 1956, where the subpoena issued by the Internal Revenue Service to the Local, 
a third party to the tax investigation of another, was so broad on its face as to compel 
a holding that the District Court had not given consideration to the right of privacy of 
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above, no claim of any personal privilege or right is made. The issue is essentially 
one of authority to determine jurisdictional questions. 

There are three separate questions in this case which were before the trial 
court. First, did the Federal Trade Commission have any authority to demand 
production of any papers whatsoever from Fireman’s Fund Indemnity Company? 
Second, has the Commission any power over the subject matter of the inquiry? 
Third, was the subpoena definite enough to show all the material demanded was 
relevant to any inquiry which the Commission was empowered to conduct? 

The question of whether either Indemnity or Crafts was covered by an act, 
regulation or statute personally was really not involved or, perhaps we may 
rather say, was entirely a dependent proposition which could only be solved by a 
determination of whether Congress had precluded the Commission from acting in 
the particular field. The trial court refused to consider the scope of authority 
of the Commission, the relevancy of the testimony or documents to any inquiry 
which the agency had the authority to conduct and the arbitrary nature of the 
demand considering that Congress may have prohibited action or at least closely 
circumscribed action in this field of interstate commerce by the Commission. 

But at the threshold of any inquiry a District Court must consider not only its 
own jurisdiction, but also the authority of any agency to act which seeks relief 
before it... The idea that a fiat of an administrative agency that it possesses 
authority to act in a particular field is sacrosanct is illusory. In certain statutes, 
Congress has permitted an agency to determine conclusively whether a certain 
person or state of facts comes within the orbit of its administrative power. 
But those instances are not analogous to the instant proceeding. 

Here the trial court places an imprimatur upon each demand of the subpoena 
without any consideration of the limitations upon the power of the agency to act. 
However, Congress had passed an act specifically stating its position with regard 
to the business of insurance, which reads in part : 

“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Congress hereby declares that the 
continued regulation and taxation by the several States of the business of insur- 
ance is in the public interest, and that silence on the part of the Congress shall 
not be construed to impose any barrier to the regulation or taxation of such busi- 
ness by the several States. 

“Sec. 2. (a) The business of insurance, and every person engaged therein, shall 
be subject to the laws of the several States which relate to the regulation or 
taxation of such business. 

“(b) No Act of Congress shall be construed to invalidate, impair, or supersede 
any law enacted by any State for the purpose of regulating the business of insur- 
ance, or which imposes a fee or tax upon such business, unless such Act spe- 


the Local. Likewise, this Court, in Hubner vs. Tueker, 9 Cir., No. 14,704, filed January 
30, 1957, set aside a contempt order imposed against defendant, a third party to a tax 
investigation for failure to obey the subpoena issued by the Internal Revenue Service, and 
remanded the case. It was held that the blanket demand, by its very breadth, precludea 
the defendant from effectively raising the defense of unlawful search and seizure and the 
privilege against self-incrimination. 

It should be noted that, in all these cases, there was no question raised as to the broad 
legal authority of the various agencies involved to issue subpoenas, and to have them 
enforced : “coverage’’ was not an issue in any of them. Rather, the issues raised in these 
enforcement proceedings concern more particular problems, such as what may be sub- 
poenaed, from whom, and in what manner. 

4 Jones vs. Securities and Exchange Commission, 298 U. S. 1. A leading “coverage” case 
indicates that evidence sought by subpoena cannot be “plainly incompetent or irrelevant to 
any lawful purpose” of the agency. Endicott Johnson Corporation vs. Perkins, 317 U. 8. 
501, 509. <As the District Court stated in Application of Barnes, 116 F. Supp. 464, 467, 
ultimately affirmed sub nom. United States vs. Minker, 350 U. 8S. 179, “Subpenas should 
not issue on hit-or-miss legal grounds.” See also cases where enforcement was denied on 
analogous legal grounds: Cudahy Packing Co. vs. Holland, 315 U. S. 357 (improper delega- 
tion of subpoena power); ef. Ellis vs. Interstate Commerce Commission, 237 U. S. 454; 
Harriman vs. Interstate Commerce Commission, 211 U. S. 407 (witnesses not required to 
answer questions outside the scope of the statutory authority of the Commission) : 

5 See, for example, Endicott Johnson Corporation vs. Perkins, 317 U. S. 501, so holding 
as to the Walsh-Healy Public Contracts Act, 41 U. S. C. A. § 38, and Tobin vs. Banks and 
Rumbaugh, 5 Cir., 201 F. 2d 223, cert. den. 345 U. S. 942, so holding as to the Fair Labor 
Standards Act, § 9, 29 U. S. C. A. § 209. 

The trial court was impressed with the rationale of these cases and treated the question 
raised in the instant case as one of “coverage.”” The government has cited a wealth of 
cases on this point, which have properly treated “coverage” questions following the same 
line of reasoning. These are not applicable here. In each of them Congress had vested 
an agency with regulatory power in a broad field, and the particular question was whether 
some individual or entity was within or without the field. The agency was given primary 
jurisdiction to reach a tentative conclusion and subpoenaed records to prove the fact of 
coverage. But here Congress has severely circumscribed, if not destroyed the power of any 
agency to enter the field, if the regulation by a particular state is sufficiently comprehensive. 
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cifically related to the business of insurance: Provided, That after June 30, 1948, 
the Act of July 2, 1890, as amended, known as the Sherman Act, and the Act of 
October 15, 1914, as amended, known as the Clayton Act, and the Act of Shep- 
tember 26, 1914, known as the Federal Trade Commission Act, as amended, shalt 
be applicable to the business of insurance to the extent that such business is not 
regulated by State law.” McCarran-Ferguson Insurance Regulation Act, 59 Stat. 
33, 15 U.S.C.A. §§ 1011-1012. 

In the face of this statute, the Commission has decided by a vote of three to 
two that it has a broad and uncontrolled power to regulate the business of in- 
surance.. This result seemingly was reached by rationalization from the terms 
of the statute. However, it is not the intention to attempt to construe the statute 
because the demand of the subpoena is so broad and general that such a holding is 
not compelled here. 

The appellant Crafts, contrary to the Commission, claims that California is the 
state of origin of the company and that the operations of the company with 
regard to advertising are completely regulated by the law of that state.’ It is 
urged that California has the complete control of the existence of the corporation 
and may revoke its charter for violations of the laws, even if the particular act 
may have occurred in another state, federal district or foreign country.* Nor, it 
is claimed, is this a dry letter of the enactment, since the proper officers do en- 
force such regulations upon violations outside the state.” Furthermore, it is said, 
practically every state in the Union and the District of Columbia have statutes 
which regulate and control the advertising of the persons and corporations, do- 
mestic or foreign, doing insurance business in the state or district.” It is urged 
upon us that these are purely questions of law and that therefore it is incumbent 
upon this Court to decide now just what are the limitations, if any, upon the 
power of the Commission. We hold it improper for us to rule upon the questions 
thus presented in this ancillary case except insofar as these may affect breadth of 
the demand of the subpoena. 

That there are limitations upon the power of the Commission in this field is 
beyond all doubt. It is apparently conceded by everyone that the agency had no 
power to inquire into the advertising of this corporation in the State of Califor- 
nia. Indeed, it is stated that some such limitation was placed upon the claim to 
discovery by the trial examiner and affirmed by the Commission. It has also 
been stated by counsel that the agency has no interest in discovery as to this area. 
But this Court cannot consider this as a supposition or admission. The trial 
court enforced the subpoena as it read without qualification or exception. This 
was error. 

The entire complaint in the proceeding is predicated upon the overriding au 
thority of the Commission to regulate and punish advertising in the business of 
insurance which may affect interstate aspects thereof in accordance with the 
ruling by that body, split three to two.” 

When the Congress passes an act which is intended to cure an evil legislatively 
designated and defined, the courts will not circumscribe the sphere of action of 
the agency. Here the Commission acts within the scope of power conferred by a 
general statute which purports to confer authority “to prevent * * * corpora 
tions * * * from using unfair methods of competition in commerce and unfair 
or deceptive acts or practices in commerce.” ” This Act covers a broad field and 
unquestionably sets out a legislative purpose of great public importance. As 
such, the legislation has been upheld and broadly enforced by the courts. Yet 
even the Commission will not contend that this legislation is of universal applica- 
tion to all corporations, persons and partnerships in the United States. Indeed, 
before the decision of the Supreme Court of the United States in United States 


6In the Matter of American Hospital and Life Insurance Company, F. T. C. Docket 
No, 6237. decided April 24. 1956 

7Cal. Stat. (Insurance Code) (West, 1956) §$§ 780, 781. 

8 Cal. Stat. (Insurance Code) (West. 1956) §§ 704, 783.5. 

® Apvellant draws our attention to the pending case of Foster vs. McConnell, Docket No 
422572, in Superior Court at San Francisco, in which just this application of the statutes 
is being tried. 

# Almost four-fifths of the states have adopted, with minor variations, the so-called 
“Model Act,” which was drafted by the National Association of State Insurance Com 
missioners and provided for the regulation of trade practices. See R. C. W. §§ 48.30.014 
48.30.250. The remaining states all have statutory provisions regulating to various 
degrees deceptive representations or advertising. 

Jn the Matter of American Hospital and Life Insurance Company, F. T. C. Docket 
No. 6237, decided April 24. 1956. 

% Federal Trade Commission Act, § 5(a)(6), as amended July 14, 1952, 66 Stat. 632 
15 U.S.C.A,. § 45(a) (6). 
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vs. South-Eastern Underwriters Association, 322 U.S. 533, the Commission had 
never attempted to exercise this authority against insurance companies. If such 
an attempt had been made before that time, surely no claim could have been 
made that an insurance company could not resist the investigation at the outset 
on ground that the Commission had no jurisdiction. This consideration high- 
lights the proposition that the primary question for a court here is jurisdictional 
and does not involve coverage.” 

This point serves to distinguish all legislation and all decisions thereon where 
the particular entity may or may not be as a matter of fact within the general 
sweep of power conferred.“ Where Congress has conferred broad authority upon 
an agency to exercise.regulatory power over a legislative classification such as 
interstate commerce, the question as to whether the entity or person subpoenaed 
is within the classification and thus subject to administrative control is one of 
“coverage.” As it is a question of fact, the agency usually has complete power 
of determination, and the courts cannot interfere. As to many fields, the Com- 
mission has such unhampered power in regulation of interstate commerce. 

Here Congress had plenary power to refuse to occupy the field of regulation of 
insurance in interstate commerce. Whether the refusal was complete with a 
clause of re-entry left for future contingency or whether a considerable area was 
left for present regulation by the Commission, we do not attempt presently to 
decide. But the determination involves a question of law. The jurisdiction of 
the Commission certainly was drastically circumscribed in this field in any event. 
How far the prohibition has gone is dependent upon a construction of this act 
of Congress and the statutes of the several individual states regulating insurance. 
It may be conceived the actual practice in insurance regulations of a particular 
state may become pertinent eventually, but such matter will still relate to juris- 
diction of the Commission and not to “coverage.” 

*atently, the power of the Commission to act at all is based upon the exception 
contained in a proviso.” The distinct purpose of Congress, emphatically set out 
in the act, was to abandon the field of regulation to the states, where the power 
traditionally lay.” Judicial knowledge may be taken of the fact that, in view 
of the responsibility which lay on the individual states to regulate this business 
when by hypothesis there could be no federal regulation,” the field was well 
covered both in the states of origin of the corporations and in the states of dis- 
semination of advertising and of written policies. In the time zone which Con- 
gress deliberately created for the purpose,” state legislation to fill lacunae in 
regulation was widely enacted, as was the intention. A major portion controls 
the corporation in the place of its incorporation or where it has its principal place 
of business. But it must not be forgotten that many states scrupulously control 
the media of dissemination of policies, such as brokers, agents and advertising 
of foreign corporations engaged in the insurance business within the territorial 
jurisdiction thereof. In initiating a scheme of regulation of strictly interstate 
negotiation and sale of insurance policies, it might have been well for the Com- 
mission to establish as to two different states what the limits of such business are. 
Of course, this Court is not attempting to set boundaries to the jurisdiction of the 
Commission, but rather to seek a solution for the problem at bar. 

The trial court should then have considered the second proposition. It should 
have found affirmatively upon the question whether the broad demand for the 
testimony and documents covering the whole field of intrastate operation in Cali- 
fornia and that in other states, which respectively attempted to legislate with 
regard to advertising in the field of insurance, was arbitrary and unreasonable 
or not. 

The decisive point, however, encompasses all these phases. There was no 
examination by the District Court of the relevancy and pertinence of the testi- 
mony and documents demanded to any matter into which the Commission was 


1 See causes at Note 4, supra. 

M See cases at Note 5, supra. 

6% MeCarran-Ferguson Insurance Regulation Act, § 2 (b). as amended 61 Stat. 448, 
15°. S. C. A. § 1012 (b), quoted in text, supra 

™ MeCarran-Ferguson Insurance Regulation Act, § 1, 59 Stat. 33, 15 U. S. C. A. § 1011, 
quoted in text, supra. 

7 Refore the decision in United States vs. South-Eastern Underwriters Association. 
322 U. S. 5338, rehearing deni-d U. 8S. 811, it had been consistently held for many years 
that insurance was not “‘commerce.” Paul vs. Virginia, 75 U. S. 168, 183: New York 
Life Insurance Co. vs. Deer Lodge County, 231 U.S, 495. 

1% MeCarran-Ferguson Insurance Regulation Act, § 2 (b), as amended, 61 Stat. 448, 
mm U. S.C. A. § 1012 (b) quoted in text, supra. 

1% See Federal Trade Commission vs. American Tobacco Co., 264 U. S. 298, 307. 
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20 


empowered by statute to inquire. 
provides in part: 

“Agency subpenas authorized by law shall be issued to any party upon request 

and, as may be required by rules of procedure, upon a statement or showing of 
general relevance and reasonable scope of the evidence sought. Upon contest the 
court shall sustain any such subpena or similar process or demand to the extent 
that it is found to be in accordance with law * * *.” Administrative Procedure 
Act, § 6 (c), 60 Stat. 240, 5 U. S. C. A. § 1005 (c). 
It may be incumbent upon the trial court to place limitation upon the subpoena. 
So only could the demand be sustained “to the extent that it is found to be 
in accordance with law.” This Court is of the opinion that the subpoena was so 
broad on its face und the implications of the complaint upon which it was 
based are so far reaching that it would have been almost impossible to frame ap- 
propriate phrases of limitation. If the subpoena be enforced without regard 
to the relevance of the testimony sought to the areas over which the Commission 
has established jurisdiction, the ruling would not only be unfair to the com- 
pany, but could be quoted as a precedent for an unlimited authority for inves- 
tigation and discovery in the field of insurance, whether intrastate or interstate. 
The agency could have limited the subpoena itself so as to have raised the ques- 
tion of its power by particularizing the demand. If the demand had been 
confined to records relevant to interstate commerce with another single state 
such as Montana, where there is probably the least regulation of advertising by 
a foreign corporation in the insurance area,” a much closer question would have 
been presented. But decisions as to relevance as well as those as to reasonable or 
arbitrary exercise of power must have bases in facts. 

We hold that not only did the District Court have jurisdiction to decide, but 
also that it is required to decide whether the statutes have withdrawn the power 
from the Commission to regulate the particular area of interstate commerce 
in insurance solely when the court is moved to enforce a subpoena so definite 
in demand for specific books or papers that the scope of authority may be 
defined. Since this present subpoena demanded in mass all books, papers and 
records of the Indemnity Company including those relating to the intrastate 
business of that company in California, wherein Fireman’s Fund was in- 
corporated, the order of enforcement was too broad. While it may be the duty 
of the court to enforce a subpoena insofar as the demand be “in accordance with 
law,” ” here the phraseology was such that the court had no means of segregation 
of items, if any, over which the Commission had jurisdiction from those as to 
which Congress had explicitly denied them authority. Hale vs. Henkel, 201 
U. S. 43; Federal Trade Commission vs. American Tobacco Company, 264 U. 8S. 
298. The subpoena in the instant case is not sufficient to present the question of 
jurisdiction, if any, remaining to the Commission. The proceeding should be 
dismissed. 

Reversed. ’ 

(Endorsed :) Opinion Filed Feb. 27, 1957. 


Section 6 of the Administrative Procedure Act 


PauL P. O'BRIEN, Clerk. 


(Whereupon, at 12:25 p. m., the committee adjourned.) 





® Federal Trade Commission Act, § 9, 38 Stat. 722, 15 U. S. C. A. 49, 

21 And, even in Montana, there is general legislation governing false statements in 
advertising. Montana Revised Code, § 94-1819, which would seem to be specifically 
applicable to “any insurance company * * * organized in this state, or in any other 
state.”” Montana Revised Code, § 40-1106. 

22 Administrative Procedure Act, § 6(c). 5 U.S.C.A. § 1005(¢), quoted supra. 
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MONDAY, MARCH 18, 1957 


Houser or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to call, in Room 1334, New 
House Office Building, Hon. Oren Harris, chairman, presiding. 

The CHairnman. Let the committee come to order. 

This morning we are privileged to welcome to the committee the 
representatives of the National Science Foundation and the Weather 
Bureau. 

There was a reason, of course, why these two agencies were invited 
to come here at the same time, and it is a rather simple explanation. 
The fact is, our time is limited, and we just had to pair off somehow, 
for the purpose of these hearings, several agencies which seem to have 
at least to some extent related functions. 

I am sure these agencies who are here this morning are in better 
position than I to suggest why or how the National Science Founda- 
tion and the Weather Bureau are somewhat related. 

As one example, we do know that there is close cooperation in the 
case of the International Geophysical Year. I am sure there might 
be perhaps other examples. 

The hearing this morning is one of a series which the committee 
has been conducting to discuss the organization and the work of the 
various agencies over which this committee has jurisdiction. 

As I have said before to those from other agencies who have ap- 
peared, Doctor, we have a number of new members assigned to this 
committee this year, and not only are these meetings for their benefit, 
but also for the benefit of those of us who have had previous ex- 
perience and association with those of you in the various agencies. 

So we have requested that you come to us today to explain in a 
general way the jurisdiction and the background of your organiza- 
tion, and tell us something about your current problems. 

Doctor, you have, of course, been in your position, I suppose, about 
3or t years? sé 

Dr. WaTerMAN. This is the end of my sixth year. 

The Cuarrman. Sixth year. Time gets away in a hurry, doesn’t it? 

Dr. Waterman. The Foundation Act was established ‘in 1950, and 
I took my position in 1951. 


The CuarrmMan. The National Science Foundation was established 
in 1950? 


Dr. Waterman. The act was passed, yes, sir; May 10, 1950. 
The CHarrman. I thought it was long before that. I remember we 
started on it way back in the days when Dr. Vannevar Bush was 


471 











472 AGENCY HEARINGS 


very active around here, and we held hearings, Congress after Con- 
gress, I think. 

I thought that it was further back than 1950. I guess we have 
worked on it longer than I thought. We are glad to have you here 
today representing the Foundation, and we would be glad if you 
would present for the record any of the associates you have with you 
here. 

I observed that you had a meeting of your Board in the last few 
days. If you happen to have any members of your Board with you, 
we would be glad if you would present them so we could welcome 
them, too. 

We have been looking forward to the occasion of this meeting with 
you for some time. 


STATEMENT OF ALAN T. WATERMAN, DIRECTOR, NATIONAL 
SCIENCE FOUNDATION; ACCOMPANIED BY: DR. DETLEV W. 
BRONK, CHAIRMAN, NATIONAL SCIENCE BOARD; PRESIDENT, 
NATIONAL ACADEMY OF SCIENCES; AND PRESIDENT, ROCKE- 
FELLER INSTITUTE FOR MEDICAL RESEARCH 


Dr. WarerMAN. Thank you, Mr. Chairman. 

Sitting here with me at the table is Dr. Bronk, who is Chairman of 
the National Science Board; and my associates are sitting just behind 
me, if they will rise as I call their names, please: Dr. C. E. Sunderlin, 
Deputy Director; Mr. James M. Mitchell, Associate Director; Mr. 
William J. Hoff, General Counsel; Mr. Frank C. Sheppard, Comp- 
troller. 

The Cuarrman. Thank you very much. 

We are glad to welcome each of you here, and of course Dr. Bronk 
is no stranger to this committee. In fact, many of use recall that 
the Doctor has appeared before this committee on various occasions, 
not necessarily related to the National Science Foundation, as I 
recall. 

Perhaps it is due to a large extent to the fact, I will say for our 
colleagues who may not know Dr. Bronk, that he wears several hats 
in his important responsibilities. 

We are glad to have you with us today, Doctor. On other occa- 
sions, of course, you have testified, I believe, as the President of the 
Rockefeller Institute for Medical Research, and as President of the 
National Academy of Sciences, I believe, and so forth. We are very, 
very glad to have you with us today. 

Mr. Friepet. Also president of Johns Hopkins University. 

The CuarrMan. That is in Baltimore, is it not? 

Mr. Frrepe.. Yes, sir. 

(Biographical sketches of Dr. Waterman and Dr. Bronk are as 
follows :) 


BIOGRAPHICAL SKETCH OF Dr. ALAN T. WATERMAN, 
DIRECTOR, NATIONAL SCIENCE FOUNDATION 


Dr. Alan T. Waterman was appointed Director of the National Science Founda- 
tion by the President of the United States on April 6, 1951. From 1946 to 1951, 
Dr. Waterman was with the Office of Naval Research, in the position of Deputy 
Chief and Chief Scientist. 
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During World War II, Dr. Waterman served with the National Defense Re- 
search Committee, and in 1945 he was Chief, Office of Field Service, Office of 
Scientific Research and Development. For this work with the Office of Scientific 
Research and Development, he was awarded the Medal for Merit in 1948. 

A graduate of Princeton University in 1913, Dr. Waterman received a Ph. D. in 
physics from Princeton in 1916. After service with the Science and Research Di- 
vision of the Army Signal Corps in World War I, he joined the faculty of Yale 
University and remained in the Department of Physics there until 1948, with 
leave of absence during 1927-28 to King’s College, London; to Massachusetts 
Institute of Technology in 1937, and to the Office of Scientific Research and 
Development from 1942 to 1948. Dr. Waterman holds honorary degrees of Doctor 
of Science from Tufts College, Northeastern University and The University of 
Vermont and State Agricultural College and an honorary Doctor of Law from 
Cornell College, Mount Vernon, Iowa. 

On June 14, 1952, the class of 1913, Princeton University, awarded its class 
memorial cup to Alan Tower Waterman “in recognition of his meritorious and 
outstanding service to his profession and his country.” 

Dr. Waterman has conducted research investigations in the field of conduction 
of electricity through solids ; thermionic, photoelectric emission and allied effects ; 
and electrical properties of solids. 

He is a Fellow of the American Association for the Advancement of Science, the 
American Physical Society, the American Association of Physics Teachers, and 
the New York Academy of Sciences. He is a member of the American Association 
of University Professors, Phi Beta Kappa, Sigma Xi, the Scientific Research 
Society of America, the Washington Philosophical Society, and the Washington 
Academy of Sciences. 

Dr. Waterman serves as a member of the Defense Science Board and the Ad- 
visory Panel on General Sciences of the Department of Defense, and of the Science 
Advisory Committee and Committee on Specialized Personnel of the Office of 
Defense Mobilization. He is also a member of the Advisory Committee on 
Weather Control. 

Dr. Waterman is a member of the board of directors of the Center for Advanced 
Study in the Behavioral Sciences and of the board of trustees of Atoms for Peace 
Awards. 

He was born June 4, 1892, in Cornwall-on-Hudson, N. Y. Dr. and Mrs. Water- 
man live at 5306 Carvel Road, Westmoreland Hills, Washington 16, D. C. They 
have 3 sons and 2 daughters, all married. 


BIOGRAPHICAL SKETCH OF Dr. DETLEV W. BRONK, PRESIDENT OF THE NATIONAL 
ACADEMY OF SCIENCES 


Dr. Detlev W. Bronk has been president of the National Academy of Sciences 
since 1950, and president of the Rockefeller Institute for Medical Research since 
1953. He was foreign secretary of the Academy and chairman of its National 
Research Council from 1946 to 1950, and president of the Johns Hopkins Univer- 
sity from 1949 to 1953. He served during World War II as Coordinator of Re- 
search for the Office of the Surgeon General of the Army Air Force, as special 
consultant to the Secretary of War, and as Chief of the Division of Aviation 
Medicine of the Committee on Medical Research of the Office of Scientific Re- 
search and Development. Following the war he received the Exceptional Sery- 
ice Award of the Army Air Force. He has received honorary doctorates from 
more than a dozen universities of Europe and the United States. 

Dr. Bronk is currently serving the Government as member of the National Sci- 
ence Board and vice chairman of its executive committee; member of the Sci- 
ence Advisory Committee of the Office of Defense Mobilization; member of the 
statutory Visiting Committee of the National Bureau of Standards: member of 
the Science Advisory Board of the Air Force; and vice chairman of the National 
Advisory Committee for Aeronautics. 

Dr. Bronk was born in New York City in 1897. He was educated at © varth- 
more College (B. A. degree, 1920) and the University of Michigan (M. &., 1922, 
and Ph. D., 1926). In 1926 he joined Swarthmore as assistant professor 01 physi- 
ology and physics, and became full professor in 1928 and dean of men, 1927-29. 
He was Johnson Professor of Biophysics and director of the Eldridge Reeves 
Johnson Foundation for Medical Physics at the University of Pennsylvania, 
1929-49; director, Institute of Neurology, 1936-40 and 1942-49; and professor 
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of physiology at Cornell University Medical College, 1940-41. He is married and 
has three sons. 

The CuarrmMan. Dr. Waterman, you may proceed, then. 

Dr. Waterman. Thank you, Mr. Chairman. 

First, in answer to your question about the association of the Na- 
tional Science Foundation with the Weather Bureau, it might interest 
you to know that we have close contacts with the Weather Bureau. 

One you mentioned is in connection with the International Geo- 
physical Year, for which the Foundation, as a Government agency, 
has responsibility for administering the funds and coordinating the 
work done by the Federal Government. The Weather Bureau, of 
course, has a very important part to play in that. 

The second association is that I am a member of the President’s Ad- 
visory Committee on Weather Control, and Dr. Reichelderfer is alter- 
nate for the Department of Commerce, so that we see each other and 
get into weather affairs on that committee. 

In the statement I have for you, Mr. Chairman, I want to state my 
pleasure at appearing before you today. 

Next May 10, as I said, will mark the 7th anniversary of the Na- 
tional Science Foundation Act. It is therefore most appropriate that 
the Foundation should report to the Interstate and Foreign Commerce 
Committee at this time, and I very much appreciate your invitation to 
do so. 

I shall attempt to outline some of the more significant accomplish- 
ments of the Foundation during the past few years, then outline some 
of the problems confronting us today, and conclude by attempting to 
give some idea of the scope of the job that we feel is still to be done. 

Many of the members of this committee are intimately familiar with 
the National Science Foundation Act. Several members of this com- 
mittee actively participated in the discussion and debate over a period 
of five years that resulted in the act. 

The development of the act and the response of Congress in the suc- 
ceeding years have given tangible evidence of strong congressional 
interest in the promotion of scientific activity for the national welfare. 

As you know, the responsibilities vested in the Foundation by the 
act are broad. The major functions of the Foundation can be sum- 
marized as follows: 

To develop and encourage the pursuit of a national policy for the 
promotion of basic research and education in the sciences; to initiate 
and support basic scientific research and to appraise the impact of 
research upon industrial development and the general welfare; to 
award scholarships and fellowships; and to foster the interchange of 
scientific information among scientists in the United States and 
foreign countries. 

These I interpret as the basic functions of the Foundation. 

The Foundation, of course, has many other important responsibili- 
ties under the act. Before taking up the Foundation’s regular pro- 
grams, I would like to outline for you some of the Foundation’s 
accomplishments over the past 6 years in the broad area of policy 
development as well as in other areas not specifically related to the 
Foundation’s regular programs. : 

Many of these activities have been undertaken at the express request 
- — or as the result of requests initiated within the executive 
oranch. 





' 
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However, many of these activities were undertaken on our own 
initiative in fulfilling our responsibilities under the act. 


SURVEYS OF THE RESEARCH AND DEVELOPMENT EFFORT OF THE 
UNITED STATES 


First, and in the long run perhaps the most important, the Founda- 
tion has completed comprehensive surveys of the researc ‘+h and develop- 
ment effort of the United States, in terms of expenditures incurred 
and manpower employed in research and development by industry, 
universities, Government, private foundations, and other sectors of 
the economy. 

After having made this survey, continuing sampling studies will 
be made for the purpose of deriving trend information on the perform- 
ance and financing of research and development by these sectors. 

It is upon this solid base of factual information that the executive 
and legislative branches of the Federal Government can consider the 
future actions which may be proposed with respect to the national re- 
search and development effort. 

You may be familiar with some of the reports that have resulted 
from these studies such as Federal Funds for Science, which is pub- 
lished annually, and Scientific Personnel Resources. 

The latter report has been cited by at least one outstanding author- 
ity in the scientific manpower field as being the most reliable source 


book of facts on the supply, utilization, and | training of scientists and 
engineers in this country. 


INTERNATIONAL GEOPHYSICAL YEAR 


The Foundation is responsible for taking the leadership within the 
executive branch for coordinating the Government's efforts in support 
of the International Geophysical Year. 

The International Geophysical Year begins officially next July. It 
represents one of the greatest, and certainly the most comprehensive, 
scientific programs ever undertaken by man. 

More than 50 nations are cooperating in coordinated worldwide ob- 
servations of geophysical phenomena during the next year and a half. 
You are familiar, I am sure, with some of the more dramatic programs 
of the IGY, as we call it, ‘such as the forthcoming launching of an 
earth satellite and the present major expedition to Antarctica to estab- 
lish scientific observing stations. 

The International Geophysical Year is sponsored by the Interna- 
tional Council of Scientific Unions, better known as ICSU. 

In the United States the National Academy of Sciences is the ad- 
hering body to ICSU. The scientific program for the United States 
is developed and administered through a United States National Com- 
mittee established by the Academy-Council. 

As a result of the Foundation’s broad authority under the act, the 
Academy requested the Foundation as a Federal agency to request the 
necessary funds from the Congress for the United States program, 
which is conducted, of course, separately but in coordination with the 
others. 

After careful consideration, the Foundation came to the conclusion 
that it would be in the best interest of the country to support this 
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scientific undertaking and ascertain whether, as a matter of policy, 
the United States Government would undertake to finance and sup- 
port the proposed scientific program. 

The decision being in the affirmative, the Foundation requested the 
necessary funds. 

The response of the Congress to the Foundation’s request for funds 
was most encouraging and clearly expresses their understanding of 
the role of science in the world today. 

A total of $39 million has been appropriated to the Foundation for 
the IGY program and I am happy to report that this great scientific 
venture is going forward on schedule. 

In addition to its responsibility for coordinating the program 
among Government agencies, the Foundation is responsible for se- 
curing and administering the funds required for the United States 
scientific program for IGY. 

The Department of Defense, particularly the Navy, is of course 
playing a major role, in especially two aspects of this program, the 
earth satellite and the Antarctica expedition. 

But the other departments, the Department of Commerce and In- 
terior are also involved. 

Also in the international field—— 

The CHarrMan. Would you permit, Doctor 

Dr. WarerMAN. Yes, sir. 

The CHarrman. An interruption ? 

Was this appropriation made directly to the National Science 
Foundation ? 

Dr. WaTerMAN. Yes, sir. 

The CuartrmMan. Or someone else, or did it come through military 
appropriations ? 

r. WATERMAN. No, sir, the appropriation has been made directly 
to the National Science Foundation. In the case of the two large mili- 
tary projects, they are supporting the logistics of the operations but 
this represents the scientific program and we have control of those 
funds. 





FEDERAL INTERNATIONAL SCIENCE ACTIVITIES 


Also in the international field, the Foundation prepared for the 
Executive Office of the President last year a report on the role of the 
Federal Government in international scientific cooperation; this re- 
port is still under consideration in the executive branch and has not 
been released for publication. 


SYNTHETIC RUBBER RESEARCH 


As you know, during World War II and immediately thereafter, 
the Federal Government through the RFC, and later the Federal 
Facilities Corporation, operated a vast program for the development 
and production of synthetic rubber. 

The Rubber Producing Facilities Disposal Act of 1953 established 
a Disposal Commission to recommend disposition of the Government's 
holdings. 

The Commission in its report to Congress recommended that the 
rubber-producing facilities be offered for sale and that further study 
be given to the necessity of continuing the research activities. 
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Consequently, the Commission recommended the transfer of these 
research activities to the National Science Foundation for a trial 
period of 1 year during which time the Foundation would evaluate 
and recommend as to the future role of the Federal Government with 
respect to the conduct and support of basic research in synthetic 
rubber. 

Under the authority of our act the Foundation established a special 
Commission to evaluate the synthetic rubber research program and 
recommend as to its future. 

As a result of this study, the Foundation determined that the 
national interest no longer required Government support of research 
directed specifically tow vard synthetic rubber, and recommended that 
the Government laboratories at Akron, which cost in excess of $2 
million to construct, be offered for sale. 

The Congress concurred in these recommendations and the labora- 
tories were closed as of last June. They are now up for sale. Research 
contracts with the universities were discontinued at the same time. 

Support of some of the high polymer research was continued under 
regular Foundation grants as being of the type normally supported 
by the Foundation in the field of chemistr v, and as always in our re- 
search program, we are receptive to proposals or applications for any 
ideas in this field as i others. 

The Foundation was thus able to save sufficient funds from the 
$2,227,000, transferred from FFC to operate the program for the 1 
year, to bear the cost of closing out the program in the succeeding 
year, including the cost to the General Services Administration of 
placing the laboratories in standby condition preparatory to sale. 

The action recommended by the Foundation has resulted in a re- 
duction in Government expenditures of some $2 million annually. 


CONSIDERATIONS OF LOYALTY IN GOVERNMENT SUPPORT OF UNCLASSIFIED 
RESEARCH 


One of the basic objectives of the National Science Foundation, of 
course, is the promotion of progress in science. For this reason the 
Foundation is vitally concerned with the relationship between the 
Federal Government and American scientists. 

Therefore, in its early years the Foundation recognized that the 
establishment of policy relative to the loyalty of scientists working in 
the area of Government-supported unclassified research was a delicate 
matter of major importance. 

This policy does not refer in the least to classified research. 

Several years ago the Foundation adopted, after serious considera- 
tion, what is believed to be a sound policy. Last year the White House 
requested Dr. Detlev Bronk, as the President of the National Academy 
of Sciences, to appoint a Committee on Loyalty in Relation to Gov- 
ernment Support of Unclassified Research. 

The report of this Committee was made public shortly after the end 
of fiscal year 1956. We have been pleased that the policy which 
has now been adopted by the departments and agencies is consistent 
with the principles adopted by the Foundation and recommended by 
the Academy committee. 

In announcing policy on the subject, the Assistant to the President 
said, 
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It is noted that these principles are essentially those which support the policy 
of the National Science Foundation. 


MINERALS RESEARCH 


The rapidity with which the United States is depleting its once 
vast mineral resources and the possible difficulty of securing ares 
tional ones, led to the establishment by the President in 1951 of : 
Materials Policy Commission, known as the Paley Commission, to 
study the problem. 

You may be familiar with the gravity of the situation as outlined by 
the Commission’s report. Again, because of the breadth of the 
National Science Foundation Act, the Foundation was called upon 
for assistance. 

The Materials Policy Commission recommendation calling upon the 
Foundation stated: 


That an intensive program of basic scientific research and technical develop- 
ment be undertaken on techniques and instruments of exploration of minerals. 

The first step should be the appointment of a special committee under the 
National Science Foundation, made up of outstanding experts from Govern- 
ment, private industry, and universities, to make a full inventory of existing 
scientific and technical knowledge and research projects in the field, to determine 
the areas of greatest need for further research and development, to devise a 
coordinated. program to be carried out by private groups and such Federal 
agencies as the Bureau of Mines, Geological Survey, Bureau of Standards, and 
Office of Naval Research, and to estimate the cost of the program and the 
extent to which it will require supporting funds from the Government. 

Under the authority contained in our act a distinguished special 
Advisory Committee for Minerals Research was appointed and began 
immediately to study the problem. 

In May of last year the committee submitted its report to the Na- 
tional Science Board. The report is now under active consideration 
both in the minerals industry and in Government. 

A similar request was made of the Foundation by the 84th Congress, 
in which the Foundation was requested to study the need for a geo- 
physical research institute in the Territory of Hawaii. 

Again an advisory committee was appointed by the National Science 
Board and a final report is now in the process of development. 

The National Science Foundation has this report under considera- 
tion and a recommendation will be made to Congress by the prescribed 
date. 


MEDICAL RESEARCH PROGRAMS OF THE DEPARTMENT OF HEALTH, EDUCA- 
TION, AND WELFARE 


At the request of the Secretary of the Department of Health, Educa- 
tion, and Welfare, the Foundation appointed a special committee of 
outstanding physicians and scientists to review and make recom- 
mendations on the medical research programs of the Department. 

This report was made available to the Appropriations Committee 
of the House upon its request. 


DEVELOPMENT OF A POLICY FOR THE PAYMENT OF INDIRECT COSTS 
CONNECTION WITH FEDERALLY SUPPORTED SCIENTIFIC RESEARCH 


In 1954 the Bureau of the Budget requested the Foundation to 
review present practices and to develop a policy for the payment of 
indirect costs of research supported by the Federal Government at our 
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universities and colleges. The general manner of providing this sup- 
port is by grants and contracts. This was indeed a complex problem, 
fraught with major differences in practice as well as in opinion. 

The Foundation in July 1955 submitted a report to the Bureau of 
the Budget in which a policy for the payment of indirect costs was 
recommended, a policy which would be adopted by all Federal 
agencies. 

Since that time the Foundation, at the request of the Bureau, has 
taken.the lead in working with other agencies to develop an acceptable basis 
for cost participation. 

We have worked closely with the agencies concerned, AEC, HEW, 
the Navy, Army, and Air Force, and of course, the General Accounting 
Office, the Bureau of the Budget, and Treasury. 

I am pleased to report that a solution to the indirect cost problem 
has been sufficiently developed so that the matter is now up for 
consideration before one of the committees of Congress, and there 
seems to be quite general agreement among Government agencies that 
this plan would bea successful one. 


SOVIET PROFESSIONAL MANPOWER 


One of the most significant accomplishments of the Foundation dur- 
ing the past years was extremely modest both in dollar amount and in 
effort expended. 

It consisted solely of supplying a few thousand dollars in support 
of a study, a very timely one, and the printing of a book. The title 
of the books is “Soviet Professional Manpower” by Dr. Nicholas 
DeWitt, written after 2 years of research. 

The book provides the most complete information available in the 
United States today on the education and training of Russian scientific 
and technical personnel. 

The book has had a profound influence on our national thinking in 
connection with science and scientific manpower and I believe the 
Foundation is indeed justified in taking pride in the role that it played. 

I shall cover the scientific manpower situation in more detail later 
in my general discussion of the Foundation’s programs but I should 
like to make just one additional point in this area to illustrate the 
varied responsibilities of the Foundation. 

In 1956 the Foundation was given the responsibility of providing 
staff services to the President’s National Committee for the Develop- 
ment of Scientists and Engineers. 

This committee was formed to develop means of stimulating non- 
Government programs for the development of well-qualified man- 
power to meet the United States economic, health, and defense needs. 

This is a grass-roots approach, and a very good one, to the prob- 
lem of increasing our scientific manpower potential and quite properly 
emphasizes the responsibility for action by State and local govern- 
ments as well as by industry and local communities. 


OTHER ACTIVITIES 
There are several additional accomplishments lying in the area of 


policy development and interagency cooperation which I should like 
to mention briefly. 
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Through arrangements with the Library of Congress and the Office 
of Technical Services of the Department of Commerce, the Founda- 
tion has established machinery whereby scientific information con- 
tained in research project reports of Government agencies and their 
contractors is made available to United States science and industry. 

The Foundation has just completed a report on the status of high 
energy nuclear accelerators in the United States along with findings 
and recommendations for future Government and other action needed 
to assure scientific and technological progress in high energy physics. 

This report was developed in response to requests from the Depart- 
ment of Defense and the Atomic Energy Commission, as well as outside 
scientists. 

On the initiative of the Foundation and with the cooperation of the 
Department of Commerce, a study was undertaken of the extent to 
which a liberalization of provisions of existing patent legislation re- 

garding prior publication of discoveries arising from research would 
stiiival ite increased publication by industry of the results of researc h, 
particularly basic research. 

As a result of this study, it was concluded by both agencies that 
such an amendment would not have the desired effect and would not 
be in the best interests of the national economy. 

A second study dealing with a particular segment of the patent 
system is now under way—namely, the extent to which present licens- 
ing policies of the Government inhibit or encourage the technological 
application of Government-owned patents. 

This study is also being carried out by the Department of Commerce 
in collaboration with the Foundation. 

The Foundation has prepared, at the request of the Bureau of the 
Budget, a report dealing with the Federal financial support of facili- 
ties and equipment, major ones, required for the conduct of scientific 
research, including recommendations for executive and legislative 
action. 

This report is virtually completed and will be transmitted to the 
Budget Bureau later this spring. 

The Foundation is participating in an interagency task force ex- 
ploring the participation of small business in Federal research and 
development contracts. Other agencies participating include the De- 
partment of Commerce, Bureau of Standards, Atomic Energy Com- 
mission, Small Business Administration, and Department of Defense. 


DUPLICATION IN BASIC RESEARCH 


The final subject that I should like to bring up in presenting the 
general accomplishments of the Foundation is one with which many 
of you are familiar. 

In the early years of the Foundation there was much concern ex- 
pressed by the Congress over the danger of undesirable duplication in 
research. 

Tam happy to report to this committee that insofar as basic research 
is concerned this danger no longer exists. This coordination has been 
achieved primarily through insuring the free and periodic exchange 
of information among science administrators of the various agencies. 

Much of this coordination is ac complished on an informal coopera- 
tive basis—a method for which I have received some criticism, as you 
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gentlemen may know, but one in which I believe in fully as the most 
effective w ay. 

The end result would, I believe, however, satisfy the severest critic. 

For the past several years, in addition, we have published a list of 
Federal grants and contracts for unclassified research in the life 
sciences. 

This year we are taking steps, if the effort is justified, to expand 
this effort to include the mathematic: al, physical, and engineering 
sciences. 


I should like to make one quote from the introduction to our latest 
report on the life sciences. 

The listing contains 9,496 projects which were active during the period July 1, 
1954 to June 30, 1955. The total rate of support represented by the projects 
approximates $82,544,000. * * * The listed projects were supported by some 18 
agencies or their subdivisions and it is believed that this comprises essentially 
all Federal agencies and subdivisions which support unclassified research in the 
life sciences by means of grants or contracts. 


Thus, the report is complete to the extent that these agencies reported the 
pertinent life sciences information. 

These listings in effect serve as a directory of all projects supported 
by Federal agencies and is useful, as a directory is, at colleges, uni- 
versities, and “other organizations, and enables any agency in reviewing 
a proposed project to ascertain at a glance, and this is important, if 
any similar project is already receiving Federal support. 

While such listings are published annually, current information on 
research projects and agency programs is exchanged among the various 
agencies on a monthly basis, so if any questions arise they can be settled 
with regard to the possibility of undesirable duplication. 

I would like to stress that these accomplishments would not have 
been possible without the full cooperation of Federal agencies engaged 
in research, and the understanding, good will, and wise counsel of the 
Congress, the Bureau of the Budget, and the General Accounting 
Office. 

I do not wish to leave with you gentlemen the impression that we see 
the end of the road in the area of “policy development. 

Many major problems still loom before us and there is much still 
to be done. I definitely wish to leave with you our feeling of ac- 
complishment and our assurance that progress will continue to be 
made. 


OBJECTIVES OF THE NATIONAL SCIENTIFIC EFFORT 


Before outlining our accomplishments and progress in connection 
with the agency’s regular programs, I should like to cover briefly the 
objectives of our national scientific effort and some of the problems 
connected with meeting these objectives as I see them. 

Our age of technology is founded directly upon science, and our 
future as a Nation will depend in no small measure upon our ability 
to maintain and to increase our progress in scientific research and in 
technological development. 

All nations know this and as you know we have a very serious com- 
petitor at the present time making very rapid strides. 

Although the objectives of our national scientific effort are con- 
tinuing and long range in character, they can be achieved only by tak- 


ing immediate steps to solve highly complex and interrelated problems 
now impeding national progress and security. 
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First, the conduct of basic research must be strengthened so that the 
requisite fundamental scientific knowledge is available for the main- 
tenance of our entire national economic and military leadership. Our 
technology depends upon the extent to which this information can be 
kept up to date. 

The importance of basic scientific research was stressed by Dr. 
Vannevar Bush in Endless Horizons, where he stated— 

* * * Basic research leads to new knowledge. It provides scientific capital. 
It creates the funds from which practical applications of knowledge must be 
drawn. New products and new processes do not appear full grown. They are 
founded on new principles and new conceptions, which, in turn, are painstakingly 
developed by research in the purest realms of science * * * 

Yet, basic research has received only limited attention from the two 
primary users—industry and Government. The most recent data 
available show how small a fraction of research and development funds 
have gone to basic research—about 4.1 percent by industry in 1953, and 
about 6.5 percent by Government in fiscal year 1955. 

In a democracy we cannot raise the level of basic research by fiat. 
However, more basic research can be secured by supporting greater 
numbers of the scientists who are now available and who are competent 
to perform such research, 

I can assure you in our program we have convincing figures to show 
that there are highly competent scientists av ailable to work on ex- 
tremely significant scientific problems and by supporting them we are 
doing the very thing I mentioned, namely, strengthening the funda- 
mental base on which our local effort in technology rests, both defense- 
wise and economywise. 

Second, greater numbers of competent scientists are required to 
carry on basic research and to instruct advanced students, especially 
in view of the coming increases in college enrollments. 

The training of a scientist is long, difficult, and expensive. There- 
fore, outstanding graduate students in science must be enabled to 
complete their training and to encourage others to take additional 
training which will increase their effectiveness. 

This latter is an excellent short- -range approach which has the ad- 
vantages of providing fully trained young scientists who are imme- 
diately available, whether for industry, Government or universities. 

Third, the national interest requires an increased quantity and 
improved quality of science teachers, particularly in the high schools. 

In the face of a 23 percent increase in high school enrollments be- 
tween 1950 and 1956, the number of qualified college graduates enter- 
ing high schoo] science teaching has decreased. 

We need also to improve the quality of our present science teaching. 
Of 70,000 science teachers presently in the high schools, only half have 
majored in the subject taught. 

Better training for our future scientists requires that everything 
possible be done to raise the qualifications of our present science 
teachers and to encourage greater numbers of qualified college grad- 
uates to enter high school teaching. 

I do not mean to imply we do not have some very good science 
teachers. They are dedicated men and doing a wonderful job, but 
to increase the number of these, 1 is a most important matter, and one 
of the most important reasons is simply this: 
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Take an able boy or girl with aptitude for science, what matters 
most to him is the degree of knowledge and the capability of the first 
science teacher he strikes. If that science teacher does not know his 
subject or is dull, then such a pupil will not turn to science—this is 
a serious loss. 

What we badly need, of course, are extremely able scientists and 
these should be identified early. A good teacher is one of the best 
means obviously of doing this. 

Fourth, more able students must be motivated to become scientists 
and engineers and especially to become teachers of these subjects. 

There will be an increasing need for such persons in future years. 
Yet, statistics indicate that of our young people, capable of college 
work—the top 20 percent of an age group—less than one-half enter 
college, and of these only about three-quarters graduate. 

You understand I am not advocating that everyone go to college, 
but for those who have aptitude for se ientific or engineering work the 
country badly needs for them to continue to get their advanced train- 
ing. They themselves would go further and accomplish far more if 
this could be man: ged. 

Fifth, the Nation’s colleges and universities need modern research 
equipment in order to make the most effective progress in basic re- 
search and in the training of scientists. 

As science develops, comple x and expensive research tools have been 
created and new fields, requiring extensive instrumentation, have 
emerged which are beyond the capacity of the universities to provide. 

Sixth, methods must be improved for making research results avail- 
able to American scientists. Instances are numerous where important 
discoveries have been postponed and research unnecessarily duplicated 
because results of prior research have not been readily available. 





THE FOUNDATION’S PROGRAMS 


The programs of the Foundation are balanced to assist in the attack 
on each of these problems. 

Again we have had the full support of Congress and other Federal 
agencies toward achieving our goal. 

As an indication of the continuing support we have received from 
the Congress, our basic appropriation has increased from the $225,000 


for purely administrative expenses in fiscal year 1951 to $40 million 
in 1957, the current year. 


SUPPORT OF BASIC RESEARCH 


Since 1952 the Foundation has encouraged and supported high- 
quality selected basic research, to provide the fundamental scientific 
knowledge upon which technical application and development ulti- 
mately rest. 

In the period 1952-56 we obligated about $24 million for the support 
of basic research projects, and this is by grant largely to colleges and 
universities. 

This amount not only permitted the undertaking of 1,900 worth- 
while scientific research projects but also provided advanced training 
to about 2,900 graduate students who worked on these projects under 
the supervision Yand guidance of senior scientific investigators. 
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We expect that an additional 900 research grants will be supported 
this year, providing training to still more graduate assistants. And | 
repeat these will become immediately available within a year or two. 

As Congress directed in one of the provisions of our act, we have 
paid attention to providing an appropriate geographical distribution 
of research support. 

For example, in fiscal year 1956 over 200 institutions in 47 States, 
the District of Columbia, Hawaii and Puerto Rico received grants 
in support of research proposals. 

The average value of each research grant was $13,800, and the 
average grant duration was 2.1 years 

Results of basic research in terms of technological use cannot be 
completely evaluated until years after the research has been com- 

)leted, since rarely is one individual research project solely responsi- 
le for a significant practical application. 

Nevertheless, the Foundation makes advance appraisal of each in- 
dividual research proposal in terms of scientific merit and potential 
significance, and, also, of course, the competence of the individuals 
who are to car ry out the work. 

Each individual proposal is reviewed and rated by scientific con- 
sultants and advisory panels as well as by the professional staff of 
the Foundation, and ultimately these are approved by the National 
Science Board. 

As an interim post evaluation of the competence of the individual 
investigators whose work is supported by the Foundation, it is signifi- 
cant to note that through June 30, 1956, over 1,000 scientific papers 
have resulted from NSF-supported research; the authors of these 
papers were drawn from 130 institutions in 43 States. 


TRAINING OF SCIENTIFIC MANPOWFR 


Training of scientific manpower is a most important subject these 
days and we believe we have contributed significantly toward an 
adequate future supply of competent sc ientists, fully qualified to 
carry on research and instruct advanced students. 

We are providing opportunities for science and mathematics teach- 
ers, particularly in the high schools, which will increase their quantity 
and improve their qualifications. 

We are also concerned with constructive measures to motivate in- 
creasing numbers of able students who have aptitudes in science to 
enter careers in science. The specific programs which I shall cover 
briefly have been developed within broad national interests in securing 
more and better trained scientific manpower. 

The relationship of scientific training to broader educational issues 
and policies has been considered by the Foundation in secur ing max- 
imum coordination and cooperation with the Office of Education re- 
garding development of these programs. 


GRADUATE FELLOWSHIPS 


From funds appropriated in the fiscal year 1952-56 period we have 
been able to assist 3.044 predoctoral and 291 postdoctoral fellows 
in science who, based upon the best evidence available, are drawn 
from the top 5 percent of the Nation’s science students. 
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In the current year we plan to award about 810 predoctoral and 
170 postdoctoral fellowships. As you know, these awards are made 
on the basis of ability only. In the cases of ‘substantial equal ability 
account is taken for a wise geographical distribution. 

In addition, we are aw arding this year about 90 fellowships to pro- 
vide additional training for college teachers; in effect, a sabbatical 
year of science. 

These individuals have come from the length and breadth of this 
country, and have been enabled through the fellowship program to 
receive advanced training in graduate | schools in a large number of 
universities. 

Although some time must elapse befare success of the fellowship 
program can be measured in terms of eventual scientific production, 
we can determine interim performance. 

In the case of each of its former fellows the Foundation has data 
bearing on performance during their fellowship tenure. 

These data illustrate clearly that Foundation fellows perform much 
better as graduate students and produce research results in areas of 
much higher order of difficulty and significance than do other grad- 
uate students in science generally. 

This is typical of most fellowships that have been tried in the 
past. The National Academy of Science had a series of National 
Science fellowships in the twenties, and that program is still regarded 
as outstanding in the development of the people at that time. 

Although the data (derived from reports submitted by fellows’ 
scientific advisers) are difficult to reduce to tabular form, it can be 
stated unequivocally that only a few are judged to have performed 
below the level of expectation associated with selection as an NSF 
fellow. 


INSTITUTES FOR TEACHER TRAINING 


In order to improve the quality of science and mathematics teach- 
ers—particularly at the high-school level—the Foundation, after care- 
ful consideration, has embarked on a significant experiment in summer 
and specialized year-long training for science and mathematics 
teachers. 

Summer institutes for high-school science and mathematics teachers 
at ided supplementary training for about 950 teachers from the 

veginning of the program in 1% 54. 

During the coming summer we expect to support the pr ovision of 
supplementary training to about 4,500 high-school and 250 college 
teachers of science and mathematics, at some 96 institutes. 

The experimental program of academic-year training for high- 
school science and mathematics teachers, which began at 2 2 universities 
in 1956, is expected to provide training for about 800 teachers under 
programs beginning this fall. 

This is a system of study which lasts throughout the academic year 
which is handled by the universities that have been selected. 

It should be pointed out that the House Appropriations Committee 
was impressed by the gravity of the high-school science teaching situa- 
tion to the extent that they specifically earmarked $9.5 million of our 
1957 appropriations for training of high-school science teachers. 
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PROGRAMS FOR MOTIVATING ADDITIONAL STUDENTS TO UNDERTAKE 
SCIENTIFIC CAREERS 


In order to provide the increasing numbers of high-quality scientists, 
engineers, and science teachers that will be demanded by our techno- 
logical society in future years, we have been seeking means to evoke 
student interest in undertaking careers in these professions. 

For example, beginning in 1955, we supported a program in coopera- 
tion with various professional societies whereby distinguished 
scientists give lectures and seminars, observe and comment on local 
science training, and discuss problems of interest with students and 
faculty at small colleges. 

They go toa region and stay a week or 10 days. 

In 1955 a total of 78 campuses were visited by 5 visiting lecturers 
in mathematics, and in 1956 this program was expanded to include 
lecturers in chemistry and biology as well. 

Beginning in 1956, the Foundation cooperated with the Atomic 
Energy Commission to provide for traveling lecture-demonstrations to 
high-school science classes on such topics as atomic structure, solar 
energy, nuclear reactors, wave motions, and so forth. 

Approximately 200 schools will be visted under this program during 
the current academic year. 

In 1955 and 1956 we undertook, with the cooperation of the Ameri- 
can Association for the Advancement of Science, a program of travel- 
ing science libraries which were utilized by schools unable to acquire 
or maintain their own. A total of 66 schools in 11 States partici- 
pated in this program. 

Response to these programs has been highly encouraging, and 
demands by schools for inclusion have exceeded our ability to provide. 
Some expansion is contemplated in the current year and in our budget 
request for fiscal year 1958 in order to assist in meeting the interest 
and demand evidenced. 


RESEARCH FACILITIES 


As our technology has advanced, equipment and facilities required 
to perform basic research have become increasingly costly. 

At the same time, our educational institutions, whose income has 
not increased in proportion to costs, have become unable to keep pace 
in providing research equipment and facilities of a major sort. 

Since our progress in basic research is directly related to the avail- 
ability of scientific instruments and equipment, and will in all like- 
lihood become increasingly dependent upon complex devices, the 
Foundation has taken steps to assist in making specialized items and 
facilities for basic research available to university scientists. This 
program has the following objectives: 

First: Improvement of the extent and quality of basic research in 
those areas where progress depends upon access to specialized or 
scarce and costly facilities not otherwise available ; 

Second: Achievement of a sound geographic distribution of re- 
search by providing necessary research installations and equipment in 
regions where such items are scarce or unavailable ; and 

Third: Increasing the competence of scientific personnel by provid- 
ing them opportunities for receiving training in the use of advanced 
or highly specialized scientific equipment. 
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In providing such equipment, the Foundation has established the 
following policy guides: 

1. Federal funds should be provided for procurement or construc- 
tion of .major facilities when the need is urgent, when it is clearly 
in the national interest, when the technical merits are unquestioned, 
and when necessary funds are not available and cannot feasibly be 
stimulated from non-Federal sources; 

Federal support should generally be conditioned upon reason- 
able financial participation by the institution concerned; and 

3. The Federal Government should encourage institutions involved 
to find maintenance support from other sources to the greatest extent 
possible. 

In determining the areas of science where the need for facilities 
support is greatest, the F aida has utilized special advisory panels 
of experts in the specific fields of science involved. 

After careful study of the feasibility and need for facilities in 
radio astronomy, where research has lagged because of the absence 
of adequate instrumentation in this country, the Foundation secured 
congressional approval for construction of a new modern radio astron- 
omy observatory. 

Construction of this observatory will begin this year at Green 
Bank, W. Va. 

Also, this year, we are supporting studies which will lead to con- 
struction of a modern optical astronomy telescope at a good “seeing” 
site in the Southwestern United States; we are supporting construc- 
tion of a nuclear research reactor; with the full cooperation of the 
AEC, and we are assisting biological field research stations to modern- 
ize facilities and equipment. 


EXCHANGE OF SCIENTIFIC INFORMATION 


Because scientific progress also depends upon creative application 
of existing knowledge to solution of new problems, we need to im- 
prove present methods of making research results available to Ameri- 
can scientists. 

The tremendous volume of scientific publications creates special 
problems in reviewing, abstracting, and organizing material. 

The areas of greatest difficulty lie in the foreign language publi- 
cations—particularly Russian—anc in the volume of Government non- 
classified research reports. 

To assist in the first area, we have been and will continue to 
support the translation and publication of foreign scientific journals. 
Emphasis has been given to Russian publications because of the qual- 
ity and extent of their research. 

In fiseal year 1956, all issues of 4 Russian journals in physics were 
translated completely and about 1,000 abstracts translated and 
published. 

In the second area, we have emphasized support of efforts to dis- 
tribute Government nonclassified technical reports, and plan ‘o in- 
tensify efforts to inform scientists where research in their fie’ds of 
interest is carried on under Government sponsorship. 

It is axiomatic in the scientific community that no piece of research 
is complete until its results are published. In order to insure publi- 
cation of worthwhile scientific articles, the Foundation has provided 
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temporary emergency assistance to some scientific journals and im- 
portant abstract. journals, and has assisted with establishment of 
new journals where desirable. 

We are acutely aware that long-term solution to scientific infor- 
mation problems lies in application of mechanization to various in- 
formation processes. 

Therefore, we have given support to research on methods for se- 
curing machine translation, storage, and location of information, in 
the belief that the useful application of such techniques is not too 
many years from realization. 

Exchange of scientific ideas is stimulated by personal contact be- 
tween scientists of various nations. We have supported a program 
for partial payment of travel expenses to permit carefully selected 
American scientists to attend international scientific meetings. 

It should be noted that Foundation assistance provides for only a 
portion of the cost of attendance at international scientific meetings, 
and that American scientists are required to defray a substantial por- 
tion of their own expenses. 

During the last 3 years we have assisted about 290 scientists to par- 
ticipate in 61 of the major scientific meetings held throughout the 
world. 

Of particular interest in this context are the reports of several 
American nuclear physicists who recently attended a Russian-spon- 
sored conference on high-energy physics. 

These reports indic: ated that we must in future planning give serious 
consideration to the great strides that Russia has been making i in pro- 
duction of scientific manpower, in research instrumentation, and in 
basic research, in most of the important fields of natural sciences. 


REGISTER OF SCIENTIFIC AND TECHNICAL PERSON NEL 


In view of shortages of scientific manpower, we must be currently 

informed as to the numbers and utilization of personnel in this 
-ategory. 

The register of scientific and technical personnel, which is a specific 
responsibility of the Foundation under the act. has been maintained 
on a current basis so that skilled personnel may be quickly located in 
event of national emergency, and so that data may be available for 
manpower studies. 

Background information on 144,000 scientists was on file at the end 
of fiscal. year 1956. 


THE ROLE OF THE FEDERAL GOVERNMENT IN SCIENCE 


Finally, I should like to attempt to answer the question that is per- 
haps uppermost in many of your minds. Where do we go from here / 

The information that I have presented clearly indicates that an 
adequate level of support of basic research from ‘combined non-Fed- 
eral and Federal sources has not yet been reached. 

During our 5 full years of operation we have moved—within the 
authority of the act—as rapidly as funds and experience have per- 
mitted, to establish programs directed toward the six problem areas 
I previously outlined. 
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The role of science in our national economy and in international 
om has reached such a degree of importance that we are constantly 
faced on one hand with the necessity of action to meet urgent needs, 
and on the other with the obvious desirability of cautious ‘and stes ady 
progress. 

Joseph Henry, the first president of the National Academy of 
Sciences, and founder of the Smithsonian Institution, summarized this 
dilemma well when in describing the early years of the Academy he 
said: 

* * * In this democratic country we must do what we can, when we cannot do 
what we would * * * 

The criterion for the adequate level of support for basic research is 
simply to provide support to the available competent scientists of this 
country for research on problems of high quality and of basic im- 
portance. 

This does not mean that the Federal Government must or should 
assume the entire burden. It would-be well, I think, to take a few 
more minutes to examine the relative roles and responsibilities of the 
major producers and consumers of research in the United States, be- 

cause the proper role of the Federal Government in science and scien- 
tific research is one of the most difficult and crucial questions facing 
the Nation today. 

That basic research is a most important national resource and an 
essential ingredient of national progress is unquestioned. 

What is not so widely understood is that this resource has become 
desperately scarce. The proportion of the total national scientific 
research and development effort presently devoted to basic research is 
still enous ite as witness the number of highly competent scientists 
with important problems to do who are unable to carry those on 
adequately, so that this number must be increased, and, in the interest 
of national defense and the general welfare, must be increased con- 
siderably. The United States is faced with a growing shortage of 
scientists. There is strong evidence that the previously existing dif- 
ferential between the scientific potential of the United States of 
America and the U. 8. S. R. is narrowing alarmingly. 

The National Science Foundation views as imperative an increase 
in the quality and quantity of research scientists in the United States 
as well as an expanded basic research effort. 

Entirely aside from considerations of national security, as over- 
riding as these considerations may be, is the necessity of an expanded 
basic research effort in order to keep pace with and feed the evergrow- 
ing needs of applied research and industrial technology for new funda- 
mental scientific knowledge. 

I should like to add this point that the support of basic research 
is cheap. It is not expensive. The expense comes when the develop- 
ment occurs and here basic research can really be of help. If it is ade- 
quately done research can indicate whether the time is ripe for a 
development to begin and by the various methods of analysis includ- 
ing the use of electronic computing machines one can determine 
whether a development should be tried or not, or which of several 
alternatives should be attempted. 

This is obviously the thing to do because the cost. occurs when the 
development begins and later on in the production. That is where the 
money begins to ) be res ally important. 

90960—57——32 
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Basic research in the United States is conducted primarily at and by 
institutions of higher learning. Other locales for basic research 
(research institutes, Government laboratories and research depart- 
ments, and the laboratories of private industry), although important, 
are secondary to the university effort, since the former are linked to 
the practical missions of their laboratories. 

An appraisal of the role of institutions of higher education in scien- 
tific research and development must take into account the following 
important factors : 

(a) A very large proportion of the basic research effort of the 
United States is carried out in the colleges and universities and their 
associated institutes, hospitals, and so forth, and it is part of their 
strength that it is so done. 

(6) Practically all basic research in the United States is done by 
scientists and scholars trained at the colleges and universities. 

(c) Basic research is an integral part of the primary function of the 
university—the education and development of the student—as con- 
trasted to the secondary role of basic research in most industrial, Gov- 
ernment, and research institute laboratories, where the attention is 
on the development of end products. 

Basic research is one of the four major functions of the university 
(liberal education, professional education, research and graduate 
study, and public service). 

Sound graduate study is inseparable from basic research, and the 
other functions of the university would soon weaken without it. 

(d) The future supply of scientists willing and capable of carrying 
on basic scientific research is dependent in considerable measure upon 
the present level of basic research activity in the universities. 

To the extent that, through inadequate financial resources to support 
basic research, university scientists find it necessary to go into other 
lines of work, the basic research effort of the Nation is retarded and 
the training of future basic scientists is restricted. 

The principal sources of funds specifically available for the conduct 
of basic research by colleges and universities are: 

(a) Endowments from corporations and individuals; (6) grants by 
private foundations, (¢) State and municipal appropraitions in the 
case of State and city universities; and, (d) grants by the Federal 
Government. 

That the promotion and support of basic research is in the national 
interest and that the Federal Government should exercise leadership 
and extend appropriate financial assistance in this respect was recog- 
nized by the Congress in the enactment in 1950 of the National Science 
Foundation Act. 

In carrying out our statutory responsibilities for support of basic 
research, the National Science Foundation looks forward to an ulti- 
mate level of support where we can provide funds for about two-thirds 
of our meritorious research applications; at such a level, we can main- 
tain a proper degree of selectivity and, what is most important, see 
to it that able research scientists in colleges and universities continue 
active in the research which is one of the primary functions of their 
institutions. 

At the same time, such a program in support of basic research pro- 
vides for the necessary basic training of gradute students—thereby 
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making additional scientists immediately available to the Nation in 
industry, Government and universities. 

As I mentioned earlier, in providing these researchers with the 
modern research tools which they need, the Foundation is placed in the 
position of furnishing capital equipment which is urgently needed and 
clearly beyond the reach of individual institutions. 

The degree to which the Federal Government should provide funds 
for more widespread and less costly research equipment is also a matter 
of great importance. 

Here, the Foundation takes the position that it should proceed slowly 
and carefully in the hope that State, municipal, and private funds may 
take adequate care of such general needs. 

We believe it is our job to make studies to analyze this situation and 
do what we can to take the lead in pointing out what should be done 
in the hope that State and local measures may be taken in fields where 
the need is general, such as laboratory equipment for all elementary 
laboratories throughout the country. 

I would like to summarize what seem to me the most important con- 
siderations facing us now and in the future: 

In respect to the training of manpower, we now have an increasing 
enrollment coming up in our schools which will come to our colleges 
and result in a very large increase by, say, 1967, perhaps double or 
more the enrollment we have now. 

This in itself means we must pay attention to securing more 
teachers. Even if the percentage of the students that go into science 
and engineering remains the same, we would still have a serious 
teaching problem. This is accentuated by the fact that since scien- 
tists and engineers are in such demand by industr y, those who are 
best qualified in the field technically get opportunities to leave the 
teaching profession and go into industry, which make the matter 
worse. 

But as I see it, in the years coming up, there will not be so much a 
problem of finding people who want to go into science and engineer- 
ing, this will be a very profitable kind of profession. 

The problem will be to find out those with aptitude for science and 
see to it that those with high aptitude have opportunity to go on to 
the most advanced training possible so that they can take positions 
among our future leaders of science. We must be sure that we are 
able to train adequate numbers to go into science professionally who 
will become competent. scientists and be available for industry, for 
Gov ernment, and for teaching in universities, as well as research. 

If this is the case, the problem reduces itself frankly to what we 
can do about the teaching of science. This is the most important 
single thing, we feel, in the Foundation, that needs attention at the 
present time. 

That is why our substantive programs in this area are directed pri- 
marily at the teachers of science. 

This problem is not confined to our own country, but is common to 
many. Having talked with our scientists who have made trips to 
Russia and talked to their scientists, I can assure you that Russia in 
particular is doing a rather remarkable thing about it. 

In the first place, everybody who goes to high school studies a great 
deal of science. And, ‘secondly, all those who have aptitude for 
science are identified and are persuaded to go into science. 
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There is no great antagonism to this because, as you know, scientists 
and engineers in Russia receive top salaries and positions of highest 
prestige. 

As a short-range plan for developing technology this is really for- 
midable. I am not implying this should be ours by any means, but 
as we look at our system many of our school gr aduates with high 
aptitudes profession: ally are not going into science, they are not even 
going on to college. 

We are not getting all the able people trained that we should. How 
can we proceed to do it? Iam sure that we can but this will take a 
very strong effort and it will take an effort in two directions. 

One is the support of science as such, to see to it that every family 
understands the importance of science in everyone's educ: ation and 
that there are promising net tr erg in science and engineering for 
the individual and for the Nation, for those who receive this com- 
petent training. 

We don’t want to do this to the exclusion of other subjects, of 
course. But certainly this is a “must” because of the kind of com- 
petition that we are meeting and because of the necessity of building 
up our economic and defensive potential. 

Now, potential in science means the results that science can achieve 
in basic research and the availability of the men and women that 
have the competence to handle it. 

In addition, I am sure that future science will raise many questions 
which will be of great social significance, questions which will come 
up for society to decide, so that society, too, should have a good 
understanding of science. 

In closing, Mr. Chairman, I wish to express the great appreciation 
I and my staff have for the very wise and able counsel that we have 
received from the National Science Board, It has 24 members, well 
distributed across the country, representing research in the various 
fields of science, administration, both in industry and university, and 
a wide variety of related interests. It has perhaps made a record 
in that it has met 7 times a year on the average and the average 
attendance of the 24 members has been 20. 

The first Chairman of the Board was Dr. James B. Conant. The 
second was Dr. Chester Barnard, and the third, we have with us 
today, Dr. Bronk, who not only is Chairman of our Board, but, as 
you know, is president of the National Academy of Sciences, and 
president of the Rockefeller Institute. 

I think it would be appropriate, Mr. Chairman, to have Dr. Bronk 
make some remarks from the standpoint of our Board if that meets 
with your approval. 

The Cuatrman. Yes, we would be very glad to have Dr. Bronk 
make any statement, supplementary statement, to the one you have 
given here. 

I would like to say for my own self, I appreciate the fact that Dr. 
Bronk has accepted this responsibility. From the long experiences 
we have had in this committee, we know that he is a person who can 
contribute a lot toa program of this nature. 

I recall the fact that Dr. Bronk assisted this committee in setting 
up the panel on the consideration of Salk vaccine which I think was 
one of the most outstanding panels and experiences that I had the 
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pleasure to observe and participate in as a program, even in a limited 
way. 

Doctor, we know that you are a busy man, but we do appreciate 
your being here with us today and we would be very glad to have 
any statement that you would like to make or present to this committee. 

Dr. Bronx. Well, Mr. Chairman, first, I should express my very 
warm appreciation for your very cordial welcome. Having met with 
this committee on numerous occasions over the past 12 years, I can in 
all sincerity say that I feel very much at home with you. 

I say that not only out of appreciation, but because of the fact that 
I think that the National Science Foundation, the National Science 
Board illustrates one of the really fine American traditions. 

Although a have never been a Government employee except perhaps 
in the war years when you might refer to my service with the Air 
Force in that category, I have “found myself completely at home in 
meeting with you gentlemen and others of other committees of the 
Congress. 

I think this illustrates the way in which American people can 
participate in those things which are of concern to us all through 
Government, through private institutions, and through the cooperation 
of the two. 

As I say, the National Science Foundation is indicative of this fine 
spirit of cooperation which is so highly developed in this country, and 
so little developed in other countries, I think, to their great loss. 

The National Science Board has, as Dr. Waterman has said, been 
devoted in trying to carry out its responsibilities with regard to the 
Foundation. 

In speaking for my colleagues on the Board, I think I can properly 
say that we consider ourselves your representatives, and we consider 
ourselves as trustees of this Foundation, which was so largely initiated 
by o— committee. 

), in my few remarks which can certainly be brief, after Dr. Water- 
man’s excellent presentation, wide in its scope and comprehensiveness, 
I would merely wish to say that the Board, as your representatives, 
Representatives of Congress, in surveying from week to week and 
month to month the activities of the Foundation, can report to you 
that the Foundation is carrying forward in a significant way the 
responsibilities which have been entrusted to it, and carrying on 
activities which we believe to be of great national importance and 
significance. 

It is perhaps a unique Board in the sense that, gathered from all 
parts of the country and from many fields of science and indeed fields 
of public interest outside of science, it has a deep sense of responsibility 
for an activity which is governmental in primary nature, but is of 
great national significance outside the field of Government itself. 

One of the reasons why we take our responsibilities seriously is 
because we believe that the Foundation has a very important role to 
fill, not only in the maintenance of the present national welfare and 
security, but because the Foundation is laying the foundations for the 
future welfare of our country. 

I have often thought of basic research to which Dr. Waterman has 
alluded so frequently this morning as being somewhat analogous to 
the mining of those natural resources which are essential for our 
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industries, which then carry on the processing of this natural resource 
which is extracted from the ground. 

But there is one important distinction. New knowledge, discovered 
by science, cannot be depleted, as we can deplete our irreplaceable 
natural resources. 

We recognize that the new knowledge which the National Science 
Foundation is responsible for developing will be of ever greater im- 
portance, because it can be utilized for many national needs, but it will 
also be a natural resources which is without limit, and can be drawn 
upon more and more to the extent that we have manpower, trained 
and adequately imaginative. 

And so, the second important function of the National Science 
Foundation, which is the training of young men and women for the 
role of future scientists, we believe to be a guaranty that our country 
will be able continually in the future to develop the knowledge which 
will make our country ever greater and ever stronger. 

We believe that one of our important functions in the Board, and 
through the Board, and to the Foundation is to act as leaders in all of 
those undertakings which further science for the national welfare and 
for human benefit. 

We do not believe that it ever should be the function of the National 
Science Foundation to do all that is needed in the development of 
science. Rather we would wish to think of ourselves acting for you as 
leaders for the encouragement of science as an important part of our 
national culture through Federal, State, municipal and _ private 
institutions. 

Because we have been able to develop this pattern, we think we 
have set a fine example of how the Federal Government can work ef- 
fectively through other agencies by encouraging those agencies to 

carry on their activities which are their proper province and respon- 
sibility. 

I recall last year when I was meeting with this committee and we 
were discussing the importance of providing funds for the develop- 
ment of facilities for medical research in teaching. It was brought out 
over and over again that by that particular legislation which you were 
initiating it would be possible for private agencies, private institutions 
and organizations such as the National Foundation for Infantile 
Paralysis, the American Cancer Society, and these other organizations, 
which were implementing individuals, who were desirous of carrying 
on a national undertaking of great significance would be able to 

sarry on their activities more effectively because of the assistance that 
you would give, but would not supplant their individual initiative. 

I had the moving experience last Thursday of participating in 
what might be described as a graduation exercise for some 40 Hun- 
garian scientists and engineers who had been for 8 weeks at Rutgers 
University learning the English language and something about Amer- 
ican institutions, and American ideals. 

As I saw those individuals beginning a new life, I felt that one of 
the things I could say with most sincerity was the fact that they were 
coming into a country where individuals had a sacred freedom to con- 
tribute to the national welfare through their own self-determined 
efforts. 

As I see first- and second-generation immigrants come to this 
country and contribute generously to our many organizations for the 
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furtherance of our national welfare, and realize that in the countries 
from which they came there had been no such tradition, I am reminded 
that one of our great national characterics is that individuals are will- 
ing and desirous of assuming responsibility for institutions which are 
of importance to their fellows and to their nation. 

I mention that here because I want to stress again the fact that the 
National Science Foundation is doing a magnificent task by aiding 
private institutions and private individuals to carry on the furtherance 
of science in a way they could not do, if it were not for the assistance 
which we render. 

Finally, I would stress the fact that one of the great undertakings 
of the National Science Foundation is the furtherance of our relation- 
ships with our fellow scientists of our sister democracies. 

Because the United States has assumed a new role of leadership in 
the free world of today, it is important that we bear in mind that 
through science we can establish relationships which will cement our 
friendships and will lay a firmer foundation of international amity. 

If you were to ask me why science has a unique opportunity to 
further such international understanding, I would say that it is because 
traditionally throughout the three and a half centuries of modern 
science, it has been natural for scientists to recognize no national 
boundaries. 

We realize that a discovery of a cure for a new disease is as beneficial 
to the people of Washington, whether it is discovered in New York 
or in London or in Paris. We realize that there can be no limits 
to an understanding of natural laws and so, because of this unity 
of peoples, which is necessary for the furtherance of science, we be- 
lieve that we can lay a firm foundation under the position of the 
United States as a great leader of the free peoples of the world today. 

And so, I would finally again state that the members of the Na- 
tional Science Board can conscientiously say to you that having 
watched the operations and the development of policies and ideas by 
the National Science Foundation we are confident that the Founda- 
tion is moving in a vigorous and wholesome way forward for the 
benefit of our national interests. 

The CuarrMan. Doctor, thank you very much for a most impressive 
statement. 

I am sure other members of the committee feel as I do: We ap- 
preciate the importance of our scientific research and the importance 
of having more and more people go into the field of science. 

We do feel very proud of the progress that has been made but we 
are also impressed by the fact that we are told by interested scientists 
that we have not made all the progress we should have made in this 
field. 

We laymen understand the need for technological developments 
through scientific activities. And when we see tangible results, we 
are, of course, even more impressed with the fine work that is being 
done by those of you in this field. 

So to you and Dr. Waterman and your staff and associates who are 
here with us today, we want to express our thanks for this fine 
presentation which you have made to us. 

I think if you would permit, we are going to ask Dr. Reichelderfer 
to present the statement on behalf of the Weather Bureau. This 
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will not take but a few minutes, and then we will see if there are 
some more questions to which we want to try to get some answers. 

Mr. Moss. I have just one, Mr. Chairman, that I would like to 
direct to Dr. Bronk. 

Doctor, do you know whether the very excellent program of 
American scientific attachés has as yet been resumed by our State 
Department / 

Dr. Bronx. To the best of my knowledge, it has not, sir. 

Mr. Moss. Has the National Foundation or the National Board of 
Scientists had any indication that they will be successful in urging the 
resumption of this program / 

Dr. Bronx. If I might, Mr. Moss, I would suggest that Dr. Water- 
man reply to that because he has been looking into ‘this matter rec ently, 
I believe. 

Dr. Waterman. This was one of our recommendations as a result 
of our study of international scientific activities. We feel that while 
the intimate contact between scientists is really a person-to-person 
matter, that Government representation is important; also there are 
significant Government considerations, now, relating to science. For 
these reasons we would hope that scientific attachés could be placed 
at the important embassies. 

We have been talking with the State Department about this matter, 
and I think they agree ‘that it is a desirable thing, if feasible. 

Mr. Moss. Thank you. 

The Cuarrman. I am sure there are many questions in the minds 
of the members of the committee that time will not permit to be asked, 
but we know that the agencies have gone to a lot of trouble in the 
preparation of the statement which they have given us. It has been 
a very fine presentation here so far today and I am sure the Chief of 
the Weather Bureau has gone to some trouble with the statement he 
has prepared for our information. If you would just permit Dr. 
Reichelderfer 

Dr. RetcHe perrer. Yes, Mr. Chairman. 

The CuarrMan. Doctor, we want again to welcome you to this com- 
mittee. I do not want to take any of the valuable time that we have 
in making a statement that I would ordinarily make. You heard the 
statement I made to Dr. Waterman and Dr. Bronk a moment ago. It 
is applicable, of course, to your agency also. 

But we are—I must say that we are especially interested in what 
plans you have, and I know you do have—for the jet age, so to speak, in 
aviation. 

I know your agency plays a very important part, but I am thoroughly 
convinced of the fact that you will play an even more important role 
when these tremendous jet transports begin their activities of hauling 
freight, goods and passengers, and so forth. 

We have been into that field a great deal ourselves with reference to 
the navigation aids and so forth, not too much on the weather end, 
but I hope’ you will touch on that problem today in your pr esentation. 

First, it would be unnecessary for me to say that you have run the 
Weather Bureau for—well, would you want to say how many years 
or shall we just let that go by ? 

Mr. Retcnerperrer. It has been 18 years, sir. 
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The Cuatrman. For a long, long time, and it is always a pleasure 


to have you with us. You might present the members of your staff 
that you have here with you for the record, too. 


STATEMENT OF FRANCIS W. REICHELDERFER, CHIEF, UNITED 
STATES WEATHER BUREAU, DEPARTMENT OF COMMERCE 


Dr. Retcnevperrer. Thank you, Mr. Chairman. 

We have Mr. D. M. Little, Deputy Chief of Bureau; Mr. Russell 
Grubb, the Assistant Chief for Administration; and Mr. Lloyd Brotz- 
man,-Assistant Chief for Planning. 

The CHatrMan. Very good. 

Now, anything that they might have on their mind or any informa- 
tion that you want to call on them for, feel free to do so. 

Dr. Retcnevperrer. Thank you, sir. 

We are most happy to be associated this morning with the National 
Science Foundation. The Foundation, if I may say just a sentence or 
two, has a very great responsibility in basic research in this country. 
All of the technical and scientific bureaus benefit from the work which 
the Foundation is doing, and I certainly agree with Dr. Bronk that it 
is doing a magnificent job. 

In view of the time, I will proceed directly with my statement, 
which has summarized in concise terms some of the things that I be- 
lieve the committee would be most interested in. 

During the past 2 years, there have been many developments in me- 
teorology. In some of these, for example, radar tracking of hurricanes 
and tornadoes, and numerical methods of weather analysis and fore- 

casting, the science probably is on the threshold to the greatest ad- 
vances in meteorological knowledge since the beginning of upper-air 
soundings many decades ago. 

For most practical purposes, the weather that concerns you for rea- 
sons of safety in air travel, or for national economy and security, or 
for personal business or convenience, is made up of the air temperature 
and humidity, the wind. and the state of the sky, whether clear, cloudy, 
raining, or snowing, and so on. 

The different combinations of these weather elements from place to 
place, and from hour to hour, of significance in business planning and 
operating, in national defense, and countless other activities, are al- 
most infinite in number. 

Usually every cubic mile of air has “weather” significantly different 
from every other cubic mile, especially so if we take into account the 
changes in wind and temperature that come with changes in altitude. 
The winds at 5,000 feet above the ground are quite different from those 
at the surface, often blowing from opposite quadrants. 

When it is considered that there are millions of cubic miles of air 
above this country alone, most of them with weather conditions sig- 
nificantly different one from the other, and that these conditions are 
changing from hour to hour, it is evident that the problems of provid- 
ing accurate weather reports and forecasts at all times are many and 
difficult. 

Even the best collections of weather observations and measurements 
are incomplete and of insufficient accuracy to permit treatment of me- 
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teorology at the present time as one of the exact physical sciences in 
its rightful place in the natural order of things. 

While there are physical interrelationships between the “weather” 
in adjacent cubic miles of air, in fact these relationships extend much 
farther with the weather over North America, depending more or less 
upon atmospheric conditions over the Arctic, the Atlantic, Europe, 
Asia, and the Pacific, yet these interrelationships are not simple and 
direct. Meteorologists are only at the beginning of expressing them 
in formulas susceptible to some degree of exactness in computations. 

Progress in meteorology and weather forecasting has faced two 
general obstacles: First, sparseness of data from the atmosphere as a 
whole with its many “parts” or major circulation “controls” and, sec- 
ond, if data were available and adequate to represent all features of 
the atmosphere that have direct significance in determining the 
weather of the United States, the volume of material would be so great 
that it could not, until very recently, be handled. 

Now, the electronic computer and the methods of numerical weather 
prediction under development have made it possible to analyze weather 
situations quickly and systematically with minimum of personal error. 

What a great task this represents is indicated by the fact that in 
the numerical weather prediction method, the computer goes through 
80 million operations, that is, separate additions, subtractions, divi- 
sions, or multiplications, in computing the forecast chart for the 
United States for one 36-hour period. And it does this task every day. 

Last year for the first time it was demonstrated by mathematical 
means how the atmosphere starting from an initial state of rest might 
develop general circulation patterns of the kind observed on weather 
charts of the Northern Hemisphere, that is, highs and lows in these 
changing conditions that we have every day. 

This is important for several reasons. It gives the meteorologist 
a sort of “wind tunnel” that he has not had before for testing hypoth- 
eses as to Why major storms form and behave as they do. 

Perhaps even more significant for the future, it provides an ap- 
proach to a means for computing the consequences of large-scale 
changes in the major factors that control the general circulation; for 
instance, changes in solar radiation, or artificial agents introduced into 
the atmosphere for purpose of controlling the we: ather. 

There has been some progress also in research in the causes and de- 
velopment of severe storms like hurricanes and tornadoes. Extensive 
studies have been made in the effects of high altitude winds on the 
spread of radioactive fallout from superbombs. 

Meteorological conditions at higher altitudes have become more 
important in design and operation of jet aircraft and long-range 
missiles. 

Research in the general circulation for the hemisphere as a whole 
bears directly on long- range forecasting and an understanding of 
circulation patterns that bri ing floods or droughts and other unseason- 
able or disastrous atmospheric : disturbances. 

The studies planned in the International Geophysical Year should 
add much to knowledge of the general circulation. The Weather 
Bureau is greatly interested in this program. These windflow studies 
relate also to problems of air pollution from industrial effluents and 
questions of city planning. 
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There probably will not be sufficient time to take up all of the 
prospective developments in meteorology of interest in connection with 
these important questions, but I have some charts and pictures here 
that would quickly illustrate some of them, particularly those bearing 
on safety in air commerce and facilities for storm detection. 

With reference to the regular functions and operations of the 
Weather Bureau, there have been no major changes since our last 
previous appearance before this committee. Copies of a 67-page 
résumé of present organization and service programs have been dis- 
tributed to members. 

I ean proceed with discussion of the principal features of this 
pamphlet if the committee prefers, or go directly to questions about 
aviation weather services and new facilities if that is preferable. 

The Cuarrman. Well, Doctor, we have a copy of this booklet here 
which you have presented for study and information of the committee. 
In view of that, I wonder if it might not be advisable at this time 
to proceed with ‘the questions regarding aviation weather services. 

Dr. Rercuevperrer. I[ shall be very glad to do that, Mr. Chairman. 

I would say by way of summary that every day the meteorolo- 
gist, the forecaster in particular, goes through a sort of research prob- 
lem. I am sure the committee members are all familiar with the 
so-called three basic processes in any research problem : 

You gather the facts, take the observations, so that you can study 
the phenomenon you are trying to understand. That is the first step. 

You analyze those facts so that you understand them. 

And then, as a third step, you put them together, synthesize them, 
either in a forecast if you are dealing with we ather, or into the 
building of a machine if you are dealing with engineering. 

I mention this because it is rather easy to understand the functions 
of the Bureau if these steps are kept in mind. 

The pamphlet before you devotes several pages to the observations, 
the collostian of facts. Then follows a discussion of the an: ilysis 
function. And finally, the synthesis or the forecasting activity. 

In general summary, I w ould like to say that we have good reason 
in meteorology to expect great things. The science has “been some- 
what slow because of the deficiencies that I mentioned, the lack of 
observations and the lack of methods to handle the data. 

But meterology, dealing with weather and climate, which certainly 
are, perhaps next to the soil that we live from and stand on, most im- 
portant in human affairs—weather and climate and the study of them 
holds great possibilities for human benefit. 

I should add that these great developments that we see in prospect 
will not come overnight, because the subject is a very complex one, 
and the pictures that I would like to show will illustrate this to some 
extent. 

May I use the large placards? I believe if we set the easel over here, 
all of the members can see them, and it would be much easier for me 
to speak to the subject. 

Our plans include as much as we think we can reasonably carry on 
this year in developing upper-air information for jet aircraft. We 
are very much aware of the crucial need for information about tem- 
peratures, humidities, wind aloft, for jet aircraft operations, infor- 
mation that we are not able to supply adequately at the present time. 
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It is not easy to measure these things in the upper air, but we are 
developing means to do so, and we expect to make very great progress 
in the coming years with a good start in the coming fiscal year. 

My apologies to the audience that these photographs are not trans- 
parencies. 

I will go through these rather rapidly. Perhaps the committee may 

want to ask questions. 

This is only a glimpse of the importance of how big the aviation 
problem has become. The map of the North Atlantic shows the air- 
craft in flight at one time. This was last March. 

There are 110 aircraft in flight at the time, which means the meteor- 
ologist must know and forecast weather conditions at all times not 
only over the Atlantic for in-flight operations, but also for terminal! 
landings. And with jet aircraft, pilots must know definitely what the 
terminal landing conditions are. Fuel and other considerations will 
not permit stacking of jet aircraft, one above the other, for hours, as 
has been the practice in the past with piston engine aircraft when the 
weather has closed the airports where the planes are to Jand, or slowed 
down the acceptance rate. 

Going to the terminal conditions, here is a schematic drawing of the 
airport-approach facilities, including those of CAA. 

This is the runway. Here are the approach lights. The plane, as 
you see, is coming down out of the overcast. 

I want to emph: isize the meteorological features appearing on this 
chart that present problems the air traffic controllers and the pilot must 

contend with to get the plane and passengers down safely. 

We have developed an instrument called the ceilometer for measur- 
ing the height of the clouds. This information is given to remotely 
located control towers. 

The point at which the plane breaks out of the clouds may be 2 
miles or more away from the control tower, and during marginal 
weather conditions the cloud ceiling may be quite different at the 
point of breakthrough, the point of concern to the pilot, from what it 
is at the control tower. 

Another factor is the visibility. We have an instrument called the 
transmissometer which measures the intensity of a horizontal hght 
beam through a section of air which gives a measure of the horizontal 
visibility. This is a necessary first step to determining the “slant 
visibility” or how far the pilot can see from the cockpit. 

This instrument also is part of the end of runway or the approach 
system, and has been used in the cooperative development project with 
the Air Navigation Development Board at Newark during the last 
2 or 3 years for translating cloud height and horizontal v isibility into 
“slant visibility.” We have this problem well on the way toward 
solution. 

Mr. Mack. Have those facilities been installed at airports? 

Dr. Retcuerperrer. The added equipment for “slant visibility” has 
been installed only at Newark. We are hoping to install similar equip- 
ment at two more airports this year. 

Mr. Mack. You have one installed at Newark; that is the only one? 

Dr. Rercneiperrer. That is the only one with complete facilities 
at the present time, although the basic ceilometer and transmissometer 
are installed at 20 airports and are scheduled for 14! added airports. 
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In my opening remarks I mentioned that radar has given the 
meteorologist a new means for gathering basic data. The eye of the 
observer in taking cloud observations or detecting tornadoes was 
limited to 5 or 10 miles, sometimes a little more. The radar now “ex- 
tends” the observer’s eye to 150 or 200 miles for some weather condi- 
tions, among them severe rainstorms, and these are usually indicative 
of other disturbances. 

This shows how a hurricane looks on the radarscope. These con- 
centric circles are 20-mile circles. Here is the point of observation, 
the radar location. You can see a little whirl, a cyclonic circulation. 
It looks like clouds. Actually, it results from the reflection of the 
radar impulse from the caiaianane If you will keep that in mind, 
I will show later a photograph of a hurricane-type storm at high alti- 
tude which was not detected by ordinary methods. 

The Worcester, Mass., tornado, that occured in 1953, did very severe 
damage. This is the way that cloud formation looked on the radar at 
Boston. 

Radar may be a means of detecting tornadoes immediately when 
they are for med, a thing that we have 1 never been able to do before. 

We are looking for a “signature” or some identifying mark, that 
distinguishes the tornado cloud from other storms. We have some 
indication that there is a loop or an S-shape configuration accom- 
panying those storms. 

The Cuarrman. Doctor, if you could locate it as it starts forming, 
could it be broken up ? 

Dr. RetcHELDERFER. We don’t know. We have conducted some very 
preliminary experiments last summer. There is some hope that seed- 
ing of overgrown cumulus clouds will discourage further cloud de- 
velopment and prevent them from developing into severe disturbances 
like tornadoes. But the power, the energy, that goes into a tornado 
formation will not be easy to dissipate, and much more research is 
necessary before we can say. 

Certainly the possibilities are so important that we must find out 
and take whatever measures are possible. 

Mr. Witu1Ams. Doctor, was the Vicksburg tornado ever sighted on 
a radarscope / 

Dr. Retcuevperrer. No, it was not. We didn’t have a radar in- 
stallation in the area at that time. 

In connection with the hurricane forecasting problem, this shows 
the importance of one of the largest research projects we have in 
operation now. 

Here is the average track of the hurricane along Cape Hatteras, 
and then over Cape Cod. But the hurricane doesn’t follow that smooth 
track. It sometimes wobbles, not regularly, but there are definite varia- 
tions in the course of the hurricane. 

This makes a world of difference as to whether a particular lo- 
cality will suffer much damage or not. The damage from a hurricane 
is primarily from the floodwaters. The waters pile up on the east 
coast with the winds in the southeast part of the storm, that is, on the 

east and southeast side. The floodwaters can cause rise in tide of 5 
or 10 feet, or more. 

Here is a statistic that is hypothetical, but it might be real some 
day. There is pretty good evidence that if the floodwaters of a hur- 
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ricane were concentrated in New York Harbor, as they apparently 
were in the case of a hurricane back in the early 19th century, I think 
it was 1813 or 1815, the rise in the water level within a matter of 6 
or 8 hours could be as much as 10 or 15 feet. This would flood the 
subways. There would be a catastrophe. 

We are trying to find out what causes the variations in path of 
hurricanes. 

Let me show you, for example, here, if the hurricane comes through 
here, then Long Island, Rhode Island, and southeastern Massachu- 
setts would receive the floodwaters. The northwest winds on the other 
side will blow the waters out, and there will be low water on the other 
side of the storm center. 

Now, if the wobble comes a little farther north, there is no damage 
to the New England coast. The southeast winds that would bring 
high waters remain out at sea. 

This is simply an illustration of the importance of knowing more 
about what causes the variations in the tracks of hurricanes. 

This next chart shows how important it is to have higher sound- 
ings in the upper atmosphere—again, the matter of data collection. 

The fallout pattern from superbombs is due almost entirely to the 
direction and speed of the winds on the particular day, and to the size 
and rate of fall of the falling particles. If there are strong winds at 
20,000 feet, the pattern will extend far out from point of burst. If 
there are light winds at high levels and strong winds below, then the 
pattern will be entirely different. Also there is a selective process 
that goes on here, in the type of radioactive material that is separated 
out and scattered. And, of course, the winds do not blow from the 
same direction at all altitudes; they may shift around and may even 
be in opposite directions, so the pattern, instead of extending in one 
direction, could be partly in that direction and in one or more others. 

In the system of air defense, the semiautomatic ground environ- 
ment, the SAGE program, the Department of Defense is very much in 
need of more information of the winds aloft to work into their com- 
puters to estimate most quickly to intercept enemy aircraft. 

This wind information is important also in ballistic missiles, and 
I have already mentioned its importance to commercial and military 
jet aircraft. 

This is the photograph I mentioned a few minutes ago that was 
taken from a rocket fired for another purpose by the Navy from White 
Sands at an altitude of 100 miles. It showed this hurricant type circu- 
lation over Del Rio. 

Now, the best a meteorologist could do from his rather sparse net- 
work of upper air soundings and of surface observations up to that 
time, was to have followed the disturbed area, an area of cloudiness and 
cyclonic winds, across the gulf and up toward the Texas coast. But 
there was no evidence of a well-developed storm, and there was no 
explanation from available reports for some 3 to 6 inches of rain that 
fell over south Texas and part of New Mexico. The weather map indi- 
cated some rain, but not 3 to 6 inches. 

Here, as you see, is the general outline of Texas. Here is the Gulf 
of Mexico, and this is Mexico. 

This whirl, seen in plain view, clearly shows cyclonic circulation. It 
was detected at about 15,000 feet from the rocket photograph. This 
shows the possibilities of locating and tracking such storms. 
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It also shows how much there is unknown, and accounts for some of 
the difficulties of the meterologist in trying to tell everything that 
people would like to know about the coming weather. 

I mentioned numerical weather prediction. We now have a method 
of feeding the observations from the teletypewriter circuits directly 
into the computer. This is the so-called electronic brain that I am 
talking about, the digital computer. 

The observations are fed in by one deck of punch cards. The formu- 
las that are to control the operation are fed into the computer from 
another deck of punch cards. These formulas are based primarily on 
the hydrodynamic equations of motion and the equations of conti- 
nuity, and the equation of state. All go into the computer which auto- 
matically prepares the computed forecast charts. 

This is a photograph of the computer now in operation under a 
joint numerical weather prediction project, financed equally by the 
Air Force, Navy, and Weather Bureau, at Suitland. This is the most 
completely equipped numerical weather-prediction unit anywhere. 

Mr. Busn. Where is that located ? 

Dr. Rercueiperrer. At Suitland, Maryland. 

In Federal Office Building No. 4, generally known as the Census 
Building. We have space in one of the wings for this unit. 

At the present time, our computer—it is the 701 computer—has 
capacity to take care of the observations only from about half of the 
Northern Hemisphere. But the computer is doing, on the whole, as 
good a job as forecasters with many years of experience can do based 
on their somewhat objective, but mostly subjective, methods. I should 
add that the computer forecasts only the pressure chart. 

This chart then has to be translated into terms of weather, and that 
is a difficult step in itself. This is where the forecasters must bring 
their knowledge to bear. But the computed pressure chart is a great 
step forward, for it points out erratic behavior of hurricanes and 
highs and lows, that the individual forecaster often cannot determine 
subjectively. 

Data from all over the hemisphere must be taken into account in 
our computations, because many of the errors result from “lack of 
knowledge” in a computer about what is going on in the other half 
of the Northern Hemisphere. 

There is a certain interrelationship between conditions in Europe 
and Asia and over in the North Pacific and North Atlantic, and the 
conditions over the United States, so that we are planning next year 
to increase the size of the computer and take into account all of the 
hemisphere. 

That will give us an analysis and a forecast chart for the North At- 
lantic, Europe, Asia, the North Pacific, as well as North America. 

Here we have a model of the satellite. 

The Cuarrman. Do you operate the computer in Washington, Doe- 
tor ¢ 

Dr. ReicHeLperFer. The new one will be at Suitland, Md. 

The CuarrMan. Suitland ? 

Dr. ReicHELDERFER. Yes, sir. 

I should explain that this model of the satellite is really National 
Science Foundation property, but we are extremely interested in it, 
and I felt that the committee might like to see it in connection with 
the meteorological program. 
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I regret to say it is not the latest model of the satellite. We do ex- 
pect important data in meteorology from the satellite program. 

This model is really just an “artist’s drawing.” The inner works are 
not representative of what the satellite will actually contain. But it 
will serve for the purpose of illustration, 

The satellite will be about 20 inches in diameter. It is expected to 
orbit about 400 miles above the earth. The orbit probably will be an 
ellipse. A great deal depends on the accuracy in launching in the 
third stage of the rocket. The orbit may vary from 200 or 300 miles 
above the earth to a distance of 1500 miles. The designers hope that 
it will orbit at about 400 miles. 

The series of satellites will give information about a number of 
things; for example, density of the air, gravity, geomagnetism, and 
ultraviolet rays. But here is the thing meteorologists are most 
interested in, and I think you can tell at a glance how 1 important it is 
tous. This will be the first opportunity to measure variations in the 
sun’s radiation accurately. 

When we measure the variations in solar radiation on the highest 
mountain top, there is still a considerable layer of air above. The 
absorption of this layer of air varies from day to day, so that we do 
not know yet whether the variations that we measure are variations 
in solar radiation itself, or variations in the atmosphere, which aborbs 
different amounts of solar radiation. 

We have reason to believe that there are variations in solar radia- 
tion, and the newest design of this satellite will have on the antenna 3 
reflecting bodies: One a silvered body that will reflect most of the 
radiation; one, a black body that will absorb most of the radiation; 
and another of special metal that will absorb the infra-red and reflect 
the other rays. 

Now, with these 3 different reflecting bodies, it will be possible with 
temperature element to determine variations in the sun’s radiation, 
determine how much the earth reflects back from clouds, water, and so 
on, and how much actually goes into the heat engine that makes our 
weather. Because, after all, in its simplest terms, our weather comes 
entirely from the action of the sun’s rays on the atmosphere. This is 
the source of all of our weather. 

Mr. Wiiu1ams. Doctor, how will that information be transmitted 
back to us? 

Dr. Retcuevperrer. There will be a radio transmitter in the 
satellite. 

Mr. Wuu1aMs. What form of energy will be used in that / 

Dr. Retcuevperrer. Battery. Perhaps in later models, solar energy 
can be used, but in the initial stage the power source is battery. 

The estimate of the life of the satellite runs from 2 or 3 weeks to 
possibly a few months. It depends upon how much drag, how much 
air, there is up there. There shouldn’t be much, but we don’t know 
how many particles, how much meteoritic particles or meteoritic dust 
the satellite will encounter. 

Mr. Wiiu1ams. I notice you have something in there which looks 
like radio tubes. 

Dr. ReicHevperFer. Radio tubes would be used in the actual design. 

Mr. Wiuu1aMs. That also would have something to do with the life 
of the satellite ? 

Dr. ReicHeLperFer. Yes, it would. 
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Mr. Witir1aMs. How long that tube functions. 

Dr. Rercnevperrer. The batteries will be the limiting factor, if the 
satellite itself is not slowed down by friction. The batteries—I believe 
the latest estimate is a minimum of 2 or 3 weeks 

Mr. Chairman, that completes the illustr: ations we have. Perhaps 
there are questions on just what we plan to do in aviation weather 
services. 

The CuHatrman. Doctor, this has been a very interesting presenta- 
tion, one that we appreciate, too, and I do not know if we have had 
any meeting wherein agencies have presented their work and problems 
and suggestions to us ‘which have been more interesting and educa- 
tional than this meeting this morning. 

I am sure there are many questions. In fact, I have some in my 
own mind, and I wish time would permit, but I see it is now after 
12: 00 o'clock. 

However, I think, since the members have shown their interest by 
remaining here even though the House is in session, you can ver 
detinitely understand how we appreciate the importance of this ae 
that you have presented to us. 

I wonder, in view of the circumstances, if any member of the com- 
mittee does have questions, either of Dr. Reichelderfer or Dr. Water- 
man or Dr. Bronk. 

Mr. Wituiams. Mr. Chairman. 

The Cuarmman. Mr. Williams. 

Mr. WituraMs. Mr. Chairman, I would like to ask Dr. Waterman 
a question with regard to his program for this year. 

Dr. Waterman, in your very excellent statement you made no men- 
tion of any legislative program that you might have in mind for this 
session of Congress. I wonder if you do have any specific recom- 
mendations that you wish to make to this committee in regard to 
legislation. 

Dr. WarerMAN. We have broad authority in the act for the kinds 
of things we are now doing, broadest in the fields of basic research and 
policy matters; our author ity is not so broad in the field of scientific 
educational training. Obviously that gets into the board subject of 
education. 

Thus far, however, we have been able to accomplish the things that 
we have thought important, and this has been consistent with the views 
of the Office of Education. The largest item is for the support of 
training high-school teachers of science and mathematics, which has 
been spec ific ‘ally endorsed by the House Subcommittee on Appropria- 
tions, in providing funds for that particular purpose. 

Mr. Wita1AMs. You do not anticipate at the moment that you will 
have legislation before this committee ? 

Dr. Waterman. No, sir, I think not, unless we run into some of these 
very much larger problems. But at the moment, our policy is that 
these should be, if possible, handled locally rather than by the Fed- 

‘ral Government. 

Mr. Witu1aMs. Thank you, Doctor. 

The Cuamman. I might s say, Dr. Waterman, Mr. Williams is as- 
signed to the responsible | position as chairman of the Subcommittee on 
Public Health and the Sciences, and I am sure after this most inter- 
esting and informative meeting that Mr. Williams will be glad to have 
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a personal visit with you sometime to discuss perhaps some of these 
problems in even more detail. 

Dr. Waterman. We would be very glad to do that, Mr. Chairman, 
at any time. 

The Cuarrman. Yes. 

I might make the same reference to you, Dr. Reichelderfer, that Mr. 
Williams has the responsibility, he and several members of his sub- 
committee are here today, and I know they would be glad to see either 
of you at such opportunity as you may have and when their time will 
permit it. 

Are there any further questions? 

Mr. Mack. Mr. Chairman, I have 2 or 3 questions I would like to 
ask Dr. Reichelderfer. 

I am wondering what progress you have made on studying these 
so-called jet streams. 

Dr. Retcuenperrer. A great deal of progress. The jet stream 
was not discovered until our bombers were flying toward Japan, about 
15 yearsago. It was thought before this when the radiosonde showed 
very high wind speeds, that the radiosonde was in error. But the jet 
stream is a very real thing. 

At times wind speeds up to 200 to 225 miles per hour are recorded. 
The altitudes are rather high, 30,000 feet or so. The jet stream also 
changes in latitude. 

Most days we can locate the jet stream on our upper air charts and 
fix its speed and its limits fairly wall 

Mr. Mack. When it was first discovered, I talked to several pilots 
in the Air Force, and they told me that they had extreme difficulty in 
finding the jet stream, and it was more or less an experiment with them, 

each time they were looking for it, because there was no particular 
pattern that it followed. 

Do they have better means of locating it or tracing it today than 
they had originally? Presumably they do. 

Dr. Rercreiperrer. We find it primarily by upper air soundings, 
using large balloons which take up metering devices and a radio trans- 
mitter, from which we can determine winds, temperature, pressure, 
and humidity. 

It is possible also to arrive at some estimate of where the jet stream 
should be on any particular day, by the location of the highs and lows 
onthe map. This is not the most accurate method. 

Mr. Hate. The distribution of what ? 

Dr. RetcHeiperrer. The high- and low-pressure areas on the map, 
the cyclones and anticyclones. 

Mr. Mack. That is the same way they estimate the lower 
atmosphere ? 

Dr. RetcHevperFer. That is correct; yes. 

The jet stream, in its best developed and most intensive form, is the 
result of the contrast in the temperature of the air masses over land 
and over water. That is, the jet stream is best developed off the east 
coast of Asia, where we have the enormous Eurasian continent that 
becomes very cold in winter, and the Japanese currents and Pacific 
waters to the east, that are relatively warm. 

In this area, over Japan and somewhat to the east, the jet stream 
apparently reaches 150 to 200 miles per hour rather frequently in 
winter. 
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Now, the fact that we have made progress in locating the jet stream 
is shown by the recordbreaking flights that you read about in the news- 
papers now and then, where aircraft are given word in advance where 
to find the jet stream, and they take advantage of it. , 

Mr. Mack. You could forecast it for tonight or tomorrow just like 
you forecast your upper air? 

Dr. RetcneLperrer. Somewhat the same, not as accurately. 

Mr. Mack. Yes. 

IT have one other question, Mr. Chairman. 

That is with your tornadoes. I understand that you have been fol- 
lowing your tornadoes, picking them up on radar with a great deal of 
success. 

Have you found that it is a continuing air movement, or is this 
something that dissipates very quickly ¢ 

Dr. RetcHeLperrer. The tornado itself is very fickle. It may de- 
velop the funnel, the feature that really causes the damage or it may 
develop a cyclonic circulation with the funnel remaining aloft, or it 
may reach down to the ground and there do great damage. 

Its path may be a few hundred yards; it may be a few miles. But 
the tornado usually does not last very long, and is usually associated 
with severe thunderstorms. It forms either along a front or a squall 
line, and moves with the prevailing wind at the time. 

Mr. Mack. Have you been able to determine whether it develops 
out of a particular thunderstorm, in other words, in one thunderhead, 
and is associated with the thunderhead for a 200-mile period, I mean 
200-mile area or path, rather / 

Dr. RetcHeLperFer. We are not sure of this; but we are sure it forms 
in connection with a thunderstorm, and the updraft is so great that 
a tremendous cumulonimbus or thunderstorm cloud develops usually 
with hail. 

The situation favorable for the development of tornadoes is also 
measured by what we call the instability index. If the temperature 
and humidity distribution with altitude reaches certain critical limits, 
then we can be rather sure that tornadoes will form in the general 
area, and this is the basis for the 12- to 18-hour broadcasts. 

Mr. Mack. I thought that was also true with thunderstorms. 

Dr. RercHeLperrer. It is, and it is a matter of degree. Usually the 
tornado forecasts also predict severe thunderstorms. 

You asked about the seeding or the control of tornadoes. We were 
fortunate in finding a former Air Force pilot, Mr. Jim Cook, of 
Jacksboro, Tex., who has been flying his own pursuit ship for some 
years on various meteorological experiments, and we engaged him 
last year to fly as close to tornado formations as he could safely do. 

This is extremely dangerous work, because a pilot can’t always 
see just what he will encounter in the cumulus cloud. But this was 
a start, and we hope this coming season or rather the present season 
to obtain more data to analyze which will give us a better indication 
of just what causes the tornado and just how to predict its develop- 
ment and its movement. 

Mr. Mack. That answers one of my questions. 

What I was really trying to find out is, does the tornado have to 
be close to, the ground? There is some talk that these tornadoes 
can develop at fairly high levels: and I was wondering if this same 
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tornado, when it is located, if it causes a disturbance at a higher 
level, like 10,000 or 20,000 feet, rather than when it gets on the ground 
where we can see evidence of the path of the tornado. 

Dr. Reicueiperrer. You are quite right, sir. The tornado invari- 
ably forms in the cloud and the funnel develops downward. It is 
unlike a whirlwind. The whirlwind or the dust whirl, forms on the 
ground and moves upward. The tornado occurs someplace in the 
cloud first. 

We have little information as to how high the vortex, the funnel 
itself, extends. There have been various estimates. Certainly ten, 
twelve, fifteen thousand feet, and probably higher. And the cumu- 
lonimbus. the thunderstorm cloud, in a violent tornado can go up to 
thirty, forty, even fifty thousand feet. 

Mr. Mack. Just one other question on the same line. 

You can actually have your tornado without visible evidence of 
property damage on the ground. You know that. 

Dr. ReicHevperrer. Yes, sir. 

Mr. Mack. About 5 years ago, there was a plane that disintegrated 
in the air over the Gulf of Mexico, and there was some talk at that 
time it was possible they could have flown up into an upper-atmos- 
pheric tornado. Do you think it is possible ? 

Dr. Retcuevperrer. It is possible. We considered that at the time 
of the investigation. 

Mr. Mack. Thank you. 

Mr. WiiutaMs. Doctor, waterspouts are forms of tornado out at 
sea ¢ 

Dr. ReicHeLperrer. Some of them are. Some of the waterspouts 
seem to be similar to the dust whirl phenomena. But when the 
funnel cloud, when a tornado occurs at sea, it gives a very large 
waterspout. 

The Cuarrman. Mr. Hale? 

Mr. Hate. I still do not understand how you get the information 
out of the satellite. Con you explain that a little more ? 

Dr. ReicHeLperrer. Yes, sir. The meteorological part, for example, 
these—— 

The Cuarrman. The meteorological what? 

Dr. Rercnevprrrer. Part of the satellite, these reflecting balls, will 
be on the end of the antenna which will be longer than the ones shown 
here, and there will be thermocouples, temperature-measuring ele- 
ments, that will measure the temperature of the balls. 

Now the temperature will be determined by the amount of radiation 
it receives from the sun directly and from the earth by reflection and 
by the outgoing radiation from the ball itself. 

The thermocouple measures the temperature. This is transmitted 
electrically to the radio transmitter, and then by a code the radio trans- 
mitter sends the temperature down to the receiving station on the 
ground. 

In this respect it is similar to the radiosondes that we send up each 
day to measure the temperature up to fifty or seventy-five thousand 
feet. 

Mr. Hate. I do not understand. I do not suppose there is time to 
go into it all. Of course, it is a very fascinating subject. 

But for instance, the radio broadcasts a series of code letters which 
means that the temperature is 175° below zero? 
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Dr. Rercuetperrer. In effect, that is what it does, yes. The actual 
transmission can take a number of different forms. 

There is one type of sounding apparatus that changes wavelength, 
and temperature is calibrated in terms of the radio wavelength. This 
will not be used in this satellite. It will probably use a series of dots 
and dashes that can be interpreted in terms of a calibrated figure. 

Mr. Hate. It is stuff like the Morse code, I suppose. 

Dr. Reicuevperrer. That could be used, yes. 

Mr. Hare. And the same as to wind velocities, and what-not. Maybe 
there isn’t any wind, I do not know. 

Dr. Retcuevperrer. Well, there may be a few air molecules, but it 
won't mean much. There will not be much air up there. 

The satellite, of course, will be hit by a number of interplanetary 
particles, flying interplanetary dust, and meteorite particles. How 
many isnot known. But this is one of the measurements that will be 
obtained. 

Mr. Harr. You estimate that the satellite will survive for 2 or 3 
weeks or more / 

Dr. ReicHevperrer. This is the estimate of the engineers. One of 
the leading ones is Dr. Hagen, of the Naval Research Laboratory at 
Anacostia, and his estimate is that an average lifetime would be 2 to 
3 weeks. If there is some misfortune in launching and it is not 
launched at just the right angle to orbit properly, then the-—— 

Mr. Have. It might crash on takeoff ? 

Dr. ReicHetperrer. It will be high enough so that it will burn 
before it gets down on the ground. 

But then the orbit will be an ellipse like a comet, and at the nearest 
point it will dip down into the atmosphere so deeply, 200 miles or so, 
that the friction will either slow it down so that it will fall out of its 
orbit, or else it will burn it up directly. 

Mr. Harr. How do you know the orbit will be an ellipse? 

Dr. Rercuetperrer. That will depend upon the speed and direction 
in which the satellite is launched, and this is one of the critical 
problems. 

Mr. Harr. You mean that by the method of launching, you can 
determine the orbit ? 

Dr. Reicue.perrer. Yes, sir. 

Mr. Harr. Could you have a circular orbit if you wanted it? 

Dr. Remcurtperrer. The aim will be for a cireular orbit, but the 
controls will be so critical, that is, the accuracy in speed and direction 
will be so critical, that the experts in satellite design hardly hope 
for an exactly circular orbit. They would like this. 

The satellite 

Mr. Have. Would it go around the world parallel with the Equator 
or some other way? How is it going to go? 

Dr. Rercuetperrer. At an angle of about—the plane of the orbit 
will be about 40° from the plane of the Equator. This will give 
optimum, the best 

Mr. Harr. How do vou know that, just on the basis of the way it is 
launched ¢ 

Dr. Retcueiperrer. That is correct. 

Mr. Hare. Do you want it to have an elliptical orbit? Would you 
rather it would be elliptical ? 
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Dr. RetcHetperrer. No. It would stay up longer if it were circular. 
If it were an exact circular orbit 400 to 500 miles above the earth, it 
might stay up for as long as a year or more. 

Mr. Harr. You would rather have it circular? 

Dr. RetcHELperFER. Yes. 

Mr. Hate. But you do not think you can get it circular ? 

Dr. ReicHe.verFeR. It is not expected that it will be exactly circu- 
lar. That would take some very exact controls. 

Mr. Hate. I am trying to—I will be glad to be of any help that I 
can. { Laughter. | 

Dr. Reicueiperrer. I think the engineers and the scientists who 
are working on it would be glad for help. This is really one of the 
greatest experiments of all time. 

Mr. Hate. You know, Congressmen are always very cooperative. 

Dr. RetcHeLDerFER. I am sure they are, sir. 

Mr. Hate. Seriously, just one other question on this jet stream 
business. 

Is the jet stream wind just like ordinary surface wind, only more so; 
or is it caused by the rotation of the earth ? 

Dr. RercuHevperrer. Well, the rotation of the earth is a contributing 
factor but it is primarily a gravitational phenomenon in which the 
wind is set up because of the difference in pressure between a very 
cold air mass and a very warm air mass. 

Now, if I may illustrate with my hands again, the jet stream looks 
like a sort of core, a long core. It may be a few thousand feet verti- 
cally in dimension, and it may be from 25 to 200 or 300 miles wide, 
sort of a river in the air. And a common, a rather common path 
would be for it to start, say, near Japan and flow halfway between 
the Aleutians and Hawaii and extend in a somewhat east-southeast 
or southeast direction down over the Southwest, Arizona, New Mexico, 
and then curve back to the northeast again and pass out over the 
Great Lakes and down the St. Lawrence Valle V. 

This sort of a phenomenon occurs rather frequently, but it is very 
variable. A condition of this kind might last from 12 to 24 hours, 
and then the jet stream might disappear entirely as a definite entity. 

Mr. Harr. There are times when there is no jet stream at all? 

Dr. Retcnevperrer. That is correct. 

Mr. Hae. Generally speaking, is the movement almost always from 
west to east ¢ 

Dr. Reicueiperrrr. From some westerly direction to some easterly 
direction. 

Mr. Hate. It never goes dead from east to west? 

Dr. ReicHEevperFer. Yes, there have been some cases with a west- 
bound jet stream; yes. What it would take, of course, is simply : 
reversal of the two air masses, to have the warm where the cold was 
in the other case. 

Mr. Hate. Does it go the other way in the Southern Hemisphere, or 
don’t you know about the Southern Hemisphere? 

Dr. Rercuevperrer. Yes. We do not know as much about it, but 
of course its general direction will be eastward. 

The difference, the meteorological difference, in the Southern Hemi- 
sphere is that a southwest wind up here is a northwest wind down 
there. But the currents in both hemispheres—— 
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Mr. Hate. Say that again; the southwest wind in the Northern 
Hemisphere is northwest in the Southern Hemisphere ? 

Dr. RetcHecperrer. What I mean to say is that the qualities, the 
characteristics of a southwest wind in the Northern Hemisphere are 
the qualities you find in a northwest wind in the Southern Hemisphere, 
because the outflow at high altitudes is in general from the Equator 
toward the poles, and at ‘low altitudes is from the poles toward the 
Equator. 

This is oversimplified, but this is the general situation. The mid- 
latitude circulation in the Southern Hemisphere is toward the east, the 
same as it is in the Northern Hemisphere. 

Mr. Hare. On the other hand, a hurricane in the Southern Hemi- 
sphere rotates in the opposite direction from one in the Northern 
Hemisphere ? 

Dr. Retcnetperrer. Opposite, that is correct. The circulation 
around a cyclone or a low-pressure area is in the reverse direction in 
the Southern Hemisphere from what it is in the Northern Hemi- 
sphere. 

Mr. Hae. That is not true of the jet stream? 

Dr. Rercuetperrer. No. There is some effect from the earth’s ro- 
tation on how it is deflected, but the jet stream does not move westward 
in the Southern Hemisphere as a general rule. 

In fact, there would be less, fewer exceptions in the Southern Hemi- 
sphere than in the Northern Hemisphere, because the circulation down 
there is simpler. It is a purer zonal type. You have heard oldtime 
mariners speak about the roaring forties; the west winds along lati- 
tude 40 in the Southern Hemisphere are so well developed, so much 
better developed than they are in the Northern Hemisphere, that they 
were noted by early mariners. 

Mr. Hatz. The trade winds are better developed in the Southern 
Hemisphere ? 

Dr. Rercuevperrer. I think about the same as in the Northern 
Hemisphere, so far as the trade winds are concerned. 

Mr. Hare. I could talk for a long time. 

The CratrmMan. These questions, of course, I might say, Doctor, re- 
sult from a course in astronomy and meteorology and other sciences 
that our esteemed colleague from Maine had when he was in Oxford 
University, !amsure. (Laughter.) 

Dr. Reicirenperrer. Well, the meteorologist is coming closer and 
closer to what the astronomer is interested in. 

( Discussion off the record. ) 

The Cuatrman. I know we could stay here on and on. It is a most 
interesting and enlightening discussion. 

Does anyone else have another quick question ? 

Mr. Nea. One very simple question. 

The Cuatrman. Dr. Neal 

Mr. Neat. Is this instrument you are going to put into the air of 
such magnitude or of such weight that it will have in any way its 
circuit or its position with relation to the earth measured because of 
any interplanetary pull ? 

Dr. Retcrevperrer. Well, it will stay in its orbit, of course, because 
of the pull of the earth. 
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Mr. Neau. Because of the earth’s pull. 

Dr. Rercuevperrer. It will not be close enough to the moon or any 
of the planets to have any appreciable effect. 

Mr. Neat. Thank you. 

Dr. RetcHevperFer. Its weight would be in the order of 20 to 30 
pounds, total. 

Mr. Neat. That is all. 

The Cuairman. At the outset, when Dr. Waterman started, I would 
like to include in the record a biological sketch that he has kindly 
prepared for us, and also Dr. Bronk, and other information with re- 
gard to the staff. I think this should be in the record at the proper 
place. 


Mr. Wituiams. What weight did you say that would be ? 

Dr. Rercueiperrer. Twenty to thirty pounds. 

The CuarrMan. Twenty to thirty pounds. 

Again let me thank you, Dr. Waterman, Dr. Bronk, and Dr. Reich- 
elderfer, and those who are with you here today. We do appreciate 
this visit and meeting we have had here with you. 

The committee will adjourn. 


(The chairman later submitted a list of questions to Dr. Waterman. 
Those questions and the answers thereto are as follows:) 


Marcu 27, 1957. 
Dr. ALAN T. WATERMAN, 


Director, National Science Foundation, 
Washington, D. C. 

DeaR Dr. WATERMAN: When this committee held hearings on March 18, 1957, 
concerning the programs and policies of the National Science Foundation, lack 
of time prevented me from asking a number of questions. The answers to these 
questions go to the responsibilities of the National Science Foundation under 
its organic act, and I would like to include the questions, as well as the an- 
Swers, in the hearing record for March 18, 1957, following the Foundation’s 
testimony. 

Inasmuch as the questions are addressed both to you and to Dr. Bronk, I am 
sending a copy of this letter to Dr. Bronk. The questions are as follows: 

(1) In the foreword to the sixth annual report of the Foundation, the need 
for increased Federal support for scientific research and development is empha- 
sized. Of course, this committee does not appropriate funds. However, the 
members of this committee, as well as other Members of Congress, are greatly 
concerned over the sum total of Federal expenditures. 

The committee recognizes a need for Federal support of scientific research. 
I am wondering, however, on whose judgment the President, the Bureau of the 
sudget, and the Congress should rely when it comes to drawing a line between 
research expenditures that are absolutely needed at this time and research 
appropriations which it would be nice to have but which could possibly be 
postponed until a later date. 

My question, in particular, is this: Does the National Science Foundation 
have any part in determining the sum total of Federal scientific expenditures? 
In your opinion, Is the responsibility of evaluating the need for research ex- 
penditures contemplated by the Foundation’s basic law ? 

(2) In addition to the National Science Foundation, other agencies appear to 
have broad responsibilities in the field of government and science. I am think- 
ing of the Science Advisory Committee in the Office of Defense Mobilization and 
the Interdepartmental Committee on Scientific Research and Development. 

Can you describe for the benefit of the committee how the responsibilities of 
these two groups differ from those of the National Science Foundation and how 
your respective functions are coordinated? 

(3) Dr. Waterman’s statement contained in the sixth annual report points out 
that about one-half of our ablest young people do not go on to college. Contrary 
to popular opinion, the statement contends, the chief difficulty appears to be not 
financial but rather a deliberate choice in favor of an immediate job. The state- 
ment concludes with the question as to the degree to which the Federal Govern- 
ment should participate in the solution of this most urgent problem. 
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My question is whether the National Science Foundation under its organic act 
does not have the responsibility to submit to the President and to the Congress for 
their consideration recommendations for solving problems of this kind. 

(4) Pursuant to section 3 (a) (6) of the National Science Foundation Act, the 
Foundation is authorized and directed to evaluate scientific research programs 
undertaken by agencies of the Federal Government. Also, the National Science 
Foundation Act directs the Foundation to develop and encourage the pursuit 
of a national policy for the promotion of basic research and education in the 
sciences. 

Can you give to the committee examples of Foundation activities pursuant to 
these provisions? And can you estimate the amount of time which the Foundation 
and its staff spend in discharging the administration of these particular responsi- 
bilities as distinguished from grant programs? 

(5) The National Science Foundation Act authorizes the Foundation to ini- 
tiate and support basic scientific research in certain sciences named in the act 
and in “other sciences.” 

Specifically, in what sciences other than those named specifically in the act 
(namely, mathematical, physical, medical, biological, and engineering sciences), 
has the Foundation been active and what are the Foundation’s programs in these 
other fields? 

With kindest regards, 

Sincerely yours, 
OREN HARrRRIs, 
Member of Congress, Chairman. 


NATIONAL SCIENCE FOUNDATION, 
OFFICE OF THE DIRECTOR, 
Washington, D. C., June 3, 1957. 
The Honorable Oren Harris. 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

My Dear Mr. Harris: This is in further reply to your letter of March 27, 
presenting a number of questions regarding the activities of the National Science 
Foundation. Your questions are basic and penetrating, and I have given them 
very careful consideration. I am very glad of the opportunity to elaborate 
upon the Foundation’s testimony before your committee on March 18 and to 
comment in considerable detail upon what we in the Foundation conceive to be 
our role in the areas treated upon in your letter. 

Sach of the questions as set forth in your March 27 letter is dealt with in the 
paragraphs which follow. (The sequential order has been changed, and I have 
taken the liberty of combining some questions and subdividing others in order 
to cover more explicitly the points I believe you had in mind.) 

1. What has the Foundation done to discharge its responsibility under section 
3 (a) (6) of the act—‘to evaluate scientific rescarch programs undertaken 
by agencies of the Federal Government”, and its responsibility for evaluating 
the need for research expenditures by agencies of the Federal Government 
contemplated by the Foundation’s basic law? 

(a) Evaluation of scientific research programs 

The boundaries of the various sicentific disciplines and the boundaries of 
organizational jurisdiction and responsibility rarely coincide. Consequently, the 
Foundation believes that an evaluation of scientific research undertaken by agen- 
cies of the Federal Government is done most appropriately by evaluating scien- 
tific programs in the different disciplines of science and directed toward scientific 
objectives and content as contrasted to an attempted analysis of individual 
agency programs cutting across many different fields of science. Also, as a 
matter of administrative policy, evaiuation of specific research programs is 
ordinarily undertaken at the request of the agency concerned or at the direction 
of the President. The following four examples of evaluations made by the 
Foundation of Federal research programs are illustrative of this general 
approach, 

(1) Research in synthetic rubber.—In 1955, the Foundation undertook, in 
response to the request of the Rubber Producing Facilities Disposal Commission, 
an evaluation of the future role of the Federal Government with respect to 
research in synthetic rubber—covering all of the Government’s research pro- 
srams and research needs in this field—and including recommendations as to 
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the disposition of the Government Laboratories at Akron. The Foundation 
thereupon convened a special commission made up of a cross section of scientists 
and nonscientists conversant with rubber research. The findings and recom- 
mendations of the Commission were approved by the National Science Board 
and by the President. (See President's message to Congress dealing with the 
Nation’s rubber requirements and resources, H. Doc. 391, 84th Cong., 2d sess.) 
The portion dealing with disposition of the Government Laboratories was 
enacted into law by the last session of the Congress. 

(2) Medical research programs of the Department of Health, Education, and 
Welfare——Similarly, the Foundation in 1955 undertook, at the request of the 
Secretary of Health, Education, and Welfare, an evaluation of programs of 
medical research being conducted by that Department. In releasing the report 
to the public on February 28, 1956, Secretary Folsom stated that some of the 
recommendations were being carried out by the Public Health Service and that 
others would be given further study by the Department. 

(3) Microbiological research.—Because of the interests of several Federal 
agencies, including the National Institutes of Health, the Foundation in 1956 
undertook an evaluation of the status of the field of germ-free animal research 
and the facilities therefor. An ad hoc panel established by the Federation of 
American Societies for Experimental Biology conducted the study, and the 
resulting report (in which the House Appropriations Committee evidenced con- 
siderable interest) is already serving as a very useful guide with respect to 
Federal support in this area. 

(4) High energy physics—In 1956, at the request of the Department of 
Defense and the Atomic Energy Commission, the Foundation undertook a review 
of the status of high energy nuclear accelerators in the United States. The 
Foundation convened an advisory group for this purpose made up of physicists 
familiar with the broad field of physics, physicists with special competence 
concerning research potentialities in the high energy field, and nuclear physicists 
with extensive experience in accelerator design and construction. 

The report of the group has been published. Recommendations contained 
therein will furnish the basis for a coordinated position of the United States 
Government in this field and are under current and active consideration by the 
Atomic Energy Commission and the Defense Department. 

(5) Other areas.—In addition to studies of Federal research support in par- 
ticular areas of science, the Foundation brings its views to bear in a less direct 
but equally effective manner through its participation in and representation 
on various agency and interagency committees. These include the Advisory 
Committee on Weather Control, the Department of Defense Committee on the 
General Sciences, and the National Advisory Conncil on Health Research 
Facilities. Furthermore, the Director of the Foundation, through membership 
on various boards and committees, such as the Science Advisory Committee, 
is kept informed of a wide range of Government activities affecting science. 


(b) Balancing of research expenditures 


In my opinion, section 3 (a) (6) of the NSF Act of 1950 (“the Foundation is 
authorized and directed * * * to evaluate scientific research programs under- 
taken by agencies of the Federal Government * * *”) does not convey either the 
intent or implication that the Foundation should annually review and exercise 
judgment upon the research and development budgets of individual Federal 
agencies. In the first place, the review of agency budgets is a basic responsibility 
of the Bureau of the Budget.’ As a practical matter, no individual agency below 
the level of the Executive Office of the President can exercise control over the 
programs and funds of other agencies. Furthermore, an extremely unhealthy 
administrative situation would be created if a particular agency were made re- 
sponsible for recommending to the Budget Bureau the action which the Bureau 
should take with respect to budget requests of a group of agencies. This would 
be comparable to having the Public Health Service exercise judgment upon the 


1See. 209 of the Budget and Accounting Act of 1921 (Public Law 13, 67th Cong.) pro- 
vides: “The Bureau. when directed by the President, shall make a detailed study of the 
departments and establishments for the purpose of enabling the President to determine 
what changes (with a view of securing greater economy and efficiency in the conduct of 
the public service) should be made in (1) the existing organization, activities, and methods 
of business of such departments or establishments, (2) the appropriations therefor, (3) the 
assignment of particular activities to particular services, or (4) the regrouping of services. 
The results of such study shall be embodied in a report or reports to the President, who 
may transmit to Congress such report or reports or any part thereof with his recommenda- 
tions on the matters covered thereby.” 
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budgetary levels of the medicine and surgery programs of the Veterans’ Admin- 
istration, the medical programs of the military services, and the medical and 
health programs of all other agencies. Where fully competent agencies are car- 
rying on programs in a common field, comparative levels of funding can be estab- 
lished only through a process of central review where many factors in addition 
to the technical aspects are brought to bear, including matters of general budg- 
etary policy and the relationship of agency missions and programs to the overall 
program of the President. In summary, it would be unsound in theory and un- 
workable in practice for the budgets of various “claimant” agencies in the field 
of scientific research to be reviewed by one of the “claimants.” (The Foundation 
of course requests funds from the Congress for the conduct of its own programs. ) 

Lest I have misinterpreted this question as being directed toward an agency- 
by-agency review by the Foundation of Federal research budgets, let me empha- 
size that althought the Foundation does not participate directly in determining 
the “sum total of Federal scientific expenditures,” the Foundation does play a 
part in determining the need for Federal expenditures in particular areas of sci- 
ence, especially with respect to basic research. This is illustrated by the fel- 
lowing kinds of recommendations which the Foundation has made from time to 
time. 

(1) General recommendations as to the relationship in overall Federal re- 
search expenditures, as between basic research on the one hand and applied 
research on the other. Our consistent position to date has been that a greater 
share of such Federal expenditures should be directed toward basic research. 

(2) As described earlier, the Foundation from time to time evaluates Federal 
research programs in the different disciplines of science. This frequently in- 
volves consideration of the need for Federal research expenditures in particular 
scientific fields; for example, in the case of synthetic rubber, our recommenda- 
tions called for a decrease in Federal expenditures, whereas in the case of high 
energy accelerators an increase in governmental expenditure is recommended in 
the national interest. 


(c) Coordination of basic research 


The Foundation consistently has held to the view that Federal programs and 
expenditures in support of basic research should not be centralized in one 
augency—but rather, that the various agencies engaged in programs of applied 
research and development should support basic research appropriate and related 
to their applied missions and that the Foundation should support meritorious 
basic research without regard to immediate future application. Furthermore, 
the Foundation believes that it is in the best interests of higher education that 
Federal support of research at colleges and universities come from a diversity 
of sources rather than from a single Federal agency. 

The Foundation does not attempt to exercise formal coordinating controls over 
Federal agencies in the planning or administration of basic research programs. 
On the other hand, the Foundation conceives itself to be responsible for facili- 
tating the coordination of programs of basic research among agencies of the 
Federal Government. As a matter of principle, the Foundation does not view 
itself as a central coordinator from the standpoint of supervision or control, and 
it is not so regarded by other agencies. However, by following closely the basic 
scientific research supported by the Government, the Foundation is in a position 
to take the lead in solving problems that may arise between agencies, and in the 
determination of policy. 

In fulfilling its responsibility for facilitating the coordination of basic research 
programs, we believe that the most effective basis for coordination is provided 
by fostering and promoting the exchange of information among the science ad- 
ministrators in a particular branch of science in different agencies. The Founda- 
tion also provides leadership at the working level by encouraging and partici- 
pating in both formal and informal conferences among individuals in comparable 
positions in the several agencies. Further exchange of information is provided 
by organized periodic interchange of reports concerning research support, in- 
cluding information as to proposals received, field of inquiry, funds requested, 
and status as to review and action. Duplication of support is thereby avoided. 
The Foundation believes that these procedures, based as they are upon tradi- 
tional practice among competent and responsible research scientists of avoiding 
duplication of effort except where it may be necessary to check or otherwise 
further explore reported results, practically guarantee avoidance of unnecessary 
duplication and assure coordination and progress. 

On an earlier occasion, the views expressed above regarding the coordination 
of basic research were considered and approved by the National Science Board 
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and endorsed by the executive branch generally, including the informal approval 
of the major Federal agencies engaged in scientific research and development. 


2. What has the Foundation done to discharge its responsibility under section 3 
(a) (1) of the act “to develop and encourage the pursuit of a national policy 
for the promotion of basic research and education in the sciences” ? 

In carrying out its functions under this clause in the act, the Foundation has 
to date directed its studies and policy formulation activities primarily to areas 
dealing with the role of the Federal Government in the support of science and 
scientific research rather than to policies to be followed by universities, industry 
and private enterprise generally. However, these interrelated considerations 
rarely fit into neat compartments; it is usually necessary, in formulating an ap- 
propriate role for the Federal Government in any given field not only to bring 
to bear a “skilled awareness” of the scientific activities of universities and 
industry, but also to consider the possible future roles of these non-Federal 
sectors. 

A major support program aimed at developing and encouraging the pursuit 
of a national policy for the promotion of basic research and education in the 
sciences is the Foundation’s experimental program known as “education in the 
sciences.” Under this program, we have supported energetic efforts to provide 
supplementary training for high-school teachers of science and mathematics. 
During the coming summer we expect to support supplementary training for 
about 4,500 high-school and 250 college teachers of science and mathematics at 
96 institutes run by universities throughout the Nation. In addition, we will 
support supplementary training for about 800 teachers in full academic-year 
institutes beginning this fall. It is hoped that these programs will not only 
test the value of such supplementary training opportunities as a means of im- 
proving instruction in science and mathematics in our high schools and colleges 
but will also help to foster a return to greater emphasis on subject matter 
competence in science teacher training in general. 

Other aspects of this “education in the sciences” program are designed to both 
develop and promote techniques for motivating more competent students into 
careers in science and mathematics and toward stimulating the establishment of 
better student training methods. Thus, we have supported projects whereby 
distinguished professors visit various campuses and hold discussions with stu- 
dents and teachers thus affording students in remote areas an opportunity to 
become acquainted with carefully chosen books on science and mathematics 
which can be expected to stimulate the interest of many of them in science. We 
have also supported programs designed to point the way to better student guid- 
ance, to the development and provision of supplementary teaching aids, such as 
films and revision of curriculums in the light of recent progress in science. The 
results of these programs are being carefully evaluated in an effort to promote 
a national policy for education in the sciences. 

A number of examples of Foundation activity in the study and policy formula- 
tion area are contained in my statement (pp. 1-10) to your committee on March 
18. Set forth below is a listing of reports and other documents relevant to these 
activities along with comments and additional items not contained in my original 
statement. 

(1) High energy physics.—Report of National Science Foundation Advisory 
Fanel on High Energy Accelerators, October 4, 1956 (appendix A). 

(2) Microbiological research.—Report of Ad Hoc Committee on Microbiological 
Facilities, May 29, 1956 (appendix B). 

(3) Synthetic rubber—Recommended Future Role of the Federal Government 
with Respect to Research in Synthetic Rubber, December 1955 (appendix C). 

The above three reports were discussed earlier in connection with your ques- 
tion relating to the evaluation of scientific research programs of the Federal 
Government. These studies also produced recommendations as to the future role 
of the Government, and consequently, are believed relevant to the Foundation’s 
responsibilities in the area of national science policies. 

(4) Minerals research.—Report of the Advisory Committee on Minerals Re- 
search, 1956 (appendix D). 

(5) Patent system.—Documents relating to a proposed change in patent legis- 
lation concerning “prior publication” (appendix E). (As indicated, the study 
resulted in a conclusion that such proposed changes would not be in the overall 
interest of the national economy.) 

(6) International science——Preliminary Report on Role of the Federal Gov- 
ernment on International Science. (The recommendations contained in this re- 
port are still under consideration by the Executive Office of the President and 
consequently the report cannot be made available at this time.) 
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(7) Hawaiian Geophysical Institute—Report to the Congress on Hawaiian 
Geophysical Institute (pursuant to Public Law 909, 1956) (appendix F). 

(8) Small business.—Scientific Research and Development in the United 
States and the Role of “Small Business” Therein (appendix G). (This is a 
staff paper prepared for an interagency committee considering policy and proce- 
dural recommendations relative to small-business participation in Federal re- 
search and development contracts. The paper draws upon a variety of fact- 
finding studies previously conducted by the Foundation and is illustrative of the 
fact that thorough and comprehensive fact-finding studies and analyses must 
generally precede “science policy” reports. ) 

(9) Research facilities —The Foundation has taken the initiative in assessing 
the present status and future needs, for research facilities in various areas of 
science, including recommendations as to the need for Federal support of such 
undertakings. Comprehensive and detailed studies have been conducted with 
regard to (a) nuclear reactors for research at colleges and universities, (0) 
radio and optical astronomy facilities, (¢) computers, and (d@) biological field 
facilities. Studies covering other fields are near completion, and others are un- 
der way. 

As I indicated in my earlier statement to your committee, the Foundation 
has prepared a policy report dealing with the Federal financial support of re- 
search facilities and equipment. The National Science Board has not yet com- 
pleted final action on this report and, consequently, it is not appended here. I 
hope to be able to supply you a copy in the very near future. 

(10) Government-university relationships.—(a) Indirect costs: Letter to the 
Bureau of the Budget dated July 1, 1955, and accompanying report, recommend- 
ing a Governmentwide policy on the payment of indirect costs of federally sup- 
ported research at colleges and universities (appendix H). 

(b) Among other items, the facilities report mentioned above treats upon cer- 
tain policy recommendations in the general area of Government-university rela- 
tionships which I would like to mention here because, although they have not as 
yet been presented in a formal report, they represent viewpoints which have 
been advanced by the Foundation from time to time in public statements. 

(i) Applied research and development at colleges and universities: With the 
fields of agriculture, engineering, and medicine excepted, our recommendation 
has been that Federal agencies should give careful consideration to alternatives 
such as Government laboratories, industrial laboratories, and research centers 
separated from the institution “proper” prior to placing large-scale contracts for 
applied research or development at institutions of higher education. (The 
Foundation holds to the view that diversion of the attention and resources of a 
university away from its major objectives of teaching and fundamental researeh 
is not in the best long-range interests of higher education in this country.) 

(ii) Extension of grant-making authority on optional basis: Our advice has 
been that where such authority does not now exist, legislation should be sought 
to authorize Federal agencies to support research by grants as well as contracts. 

(iii) Title to research equipment: Our recommendation is that legislation 
should be sought to authorize Federal agencies in placing grants or contracts 
with colleges and universities or other nonprofit institutions for research and 
development to draw the grant or contract in such a way that title to research 
equipment procured from grant or contract funds may vest with the institution. 


3. What proportion of the time of the Foundation staff is devoted to imple- 
menting sections 3 (a) (1) and 3 (a) (6) (national science policies and 
evaluation of scientific programs of the Federal Government) as con- 
trasted to the administration of grant programs of the Foundation? 


(a) Staff time devoted to the evaluation of scientific research programs 
of the Federal Government 

This type of work is customarily accomplished by special commissions, com- 
mittees or panels, with Foundation employees or consultants performing the 
staff work for the committee. For example, in the cases described earlier (medi- 
cal research programs of HEW, microbiological research, synthetic rubber, and 
high energy accelerators), I would say that an average of 4 professional man- 
months of staff time was devoted to cach area, plus the participation, in each 


ease, of 5-15 scientists and other experts brought together from outside the 
Foundation. 


(b) Staff time devoted to “science policy” reports and recommendations 


With respect to studies and reports dealing with Governmentwide policies, it 
must be borne in mind that most of these reports draw upon a wide array of 
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information collected by the Foundation in the course of administering its own 
programs. The Biological and Medical Sciences Division and the Mathematical, 
Physical, and Engineering Sciences Division collect detailed information from 
other Federal agencies concerning the types of research programs and projects 
supported by those agencies. (See appendix I, Federal Grants and Contracts for 
Unclassified Research in the Life Sciences, Fiscal Year 1955). This information 
serves three purposes: (1) it enables the Foundation to make grants and arrive 
at other program decisions in relatively full knowledge of what other agencies 
are doing; (2) carries out the provisions of section 6 (d) and 7 of Executive 
Order 10521, “* * * adequate dissemination within the Federal Government of 
reports on the nature and progress of research projects as an aid to the efficiency 
and economy of the overall Federal scientific research program” and “* * * to 
improve the methods of classification and reporting of scientific research projects 
and activities * * *”; and (3) affords part of the factual basis for policy recom- 
mendations relating to the Federal support of research and development, espe- 
cially at institutions of higher education. One professional staff member in each 
of the two above-named Divisions devotes full time to the collection and pubii- 
eation of this type of information. 

Similarly, the Division of Scientific Personnel and Education collects and 
publishes data relative to the supply, employment, and utilization of scientists 
and engineers. As in the case of the two “research” divisions, this information 
serves multiple purposes: (1).to carry out the provisions of section 3 (a) (8) 
of the act relative to “a central clearinghouse for information covering all scien- 
tific and technical personnel in the United States * * *”; (2) to furnish basic 
information for the conduct of Foundation programs dealing with education in 
the sciences ; and (3) to afford a factual basis for policy recommendations relat- 
ing to scientific personnel and education. Four professional personnel in the 
Scientific Personnel and Education Division devote full time to the collection 
and publication of this type of information. 

Finally, the Foundation’s Office of Special Studies, with an employment of 
7 or 8 professional personnel, engages in continuous fact-finding and analytical 
studies related to the Nation’s research and development resources, their distribu- 
tion and utilization, and the support thereof by the Federal Government. (A 
list of studies completed and published is contained in appendix J.) Again, 
this activity is designed to (1) afford a matrix of knowledge of the national 
research and development effort and the components thereof within which the 
Foundation may formulate its operating programs and (2) afford a basis for 
policy recommendations. 

In summary, 13-14 professional employees of the Foundation are engaged in 
eollecting and publishing factual information regarding research and development 
and scientific manpower and the activities of the Federal Government related 
thereto. These data, in addition to serving internal Foundation purposes and 
constituting an information service to other agencies, industry, educational in- 
stitutions, and the general public, constitute the basis of reports and recommenda- 
tions rendered in accordance with section 3 (a) (1) of the act. Undoubtedly, 
a significant proportion of this professional staff time could be charged to the 
so-called “policy function,” but obviously any figure used would be purely 
arbitrary. 

As I stated earlier, the Foundation’s experimental program “education in the 
sciences” is aimed at developing and encouraging the pursuit of a national policy 
in this area. Five professional employees are engaged full time in the develop- 
ment and administration of these science-education programs. 

In addition, of course, the Director, Deputy Director, Associate and Assist- 
ant Directors, and the General Counsel are intimately involved in the formula- 
tion and review of recommended Governmentwide policies pursuant to section 
3 (a) (1). (Also, I should mention that during the past year one professional 
employee of the Foundation, a special assistant of mine, has devoted a major 
portion of his time to the preparation of so-called “policy reports.” ) 


4. How do the responsibilities of the Science Advisory Committee (SAC) of the 
Office of Defense Mobilization and the Interdepartmental Committee on 
Scientific Research and Development (ICSRD) differ from those of the 
National Science Foundation and how are the functions of the Foundation 
coordinated with those of SAC and ICSRD? 


I assume that the responsibilities of the Foundation to which you refer in the 
above context are those contained in sections 3 (a) (1) and 3 (a) (6) of the 
National Science Foundation Act. The answers to the preceding three questions 
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reflect what I conceive to be the nature and scope of the Foundation’s respon- 

sibilities in this regard. 

The Science Advisory Committee has the primary function of studying re- 
search and development activities from the standpoint of national security. Also, 
the SAC’s interest in research and development related to the national security 
generally goes beyond the interest of the Department of Defense alone and this 
is an important justification of the Committee’s function. It differs from the 
NSF in being concerned with national security problems alone and also by be- 
ing concerned very largely with development, which is not a function of the NSF. 
As a further illustration of the delineation of areas of concern between the SAC 
and NSF, the Foundation’s report to the Office of the President containing policy 
recommendations in the area of “international science” was referred to the SAC 
for review because of long-range national security considerations. 

The ICSRD is concerned primarily with the interchange of information and 
ideas on problems of an operating and administrative character which are com- 
mon to the large number of agencies engaged, in one way or another, in the conduct 
of research and development. It does not undertake evaluations of the content 
of scientific programs. The following items, which have engaged its major 
attention over the past year, are illustrative of the administrative, as con- 
trasted to programmatic, emphasis of ICSRD: (1) steps which the Civil Service 
Commission and the Congress should take in enabling the Government to attract 
and retain scientific and engineering personnel; (2) interchange of information 
among agencies relative to Federal laboratory facilities; (3) relative advan- 
tages and disadvantages of “contract” versus “in house” research operations ; 
(4) use of incentive awards in the Federal research establishment and their 
appropriateness for scientific undertakings and personnel; (5) reports on inter- 
«hanges of United States Government and foreign scientific delegations; and 
(6) declassification by Federal agencies of scientific information and reports. 

Full interchange of information between the Foundation on the one hand 
and SAC and ICSRD on the other is effected by common membership. The 
Director of the Foundation and the Chairman of the National Science Board 
are members of the SAC. The Director of the Foun ':tion is a member of the 
ICSRD, and the Foundation provides the staff assistance required by the 
ICSRD. 

5. Does not the Foundation have the responsibility under its organic act to submit 
recommendations to the President and the Congress with respect to the ewvist- 
ing situation whereunder many of our ablest young people do not on to col- 
lege after finishing high school? 


The Foundation does have such a responsibility with respect to the general 
area of science, mathematics, and engineering. In the exercise of this respon- 
sibility, we have formulated policies and programs and sought and obtained 
funds from the Congress for the purpose of conducting a variety of activities 
directed toward encouraging a greater number of talented youth to undertake 
further training in science, mathematics, and engineering and toward the im- 
provement of science teaching in high schools and colleges. 
are described in considerable detail in my statement to your committee on 
March 18 (pp. 16-19). Fiscal year 1957 funds allocated to programs for edu- 
cation in the sciences, including graduate fellowships, total $14,240,000, or 
about one-third of funds available this year for all Foundation activities and 
programs. Principal categories for fiseal year 1957 obligations include the 
following: 


These programs 


Graduate fellowships___---_----__- ben sate ase ee ~ | SB, aoe, COU 
Summer institutes for high-school science teachers________________ 5, 000, 000 
Academie year institutes for high-school science teachers __________ 4, 500, 000 
Student programs for interesting able students in careers in science 
and seience teaching : 
(1) Visiting scientists program ate ed Sees bela sat as 240, 000 
(2) Student participation programs______. Sees aera 395, 000 
(3) GCapeer tntormaition materia: 2) 25, 000 
Programs for improvement in science curricula___________-________ 515, 000 


If the wording of your question implies a need for Federal action beyond the 
scope of existing legislative authorities, I would offer the following comments: 
First, let me emphasize that I can speak only with respect to the general area 
of science education—responsibility within the Federal Government for prob- 
lems of general education lies with the Office of Education. Since problems of 
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science education and general education are not always separable, we consult 
closely with the Office of Education with respect to the development of our edu- 
eational programs which of course are directed especially toward science. In- 
sofar as the fields of science, mathematics, and engineering are concerned, exist- 
ing legislative authority (including language contained in appropriation acts) 
is adequate for the programs which we believe should be undertaken. Although 
our act contains authority for the award of undergraduate scholarships in the 
field of science, we have not felt to date that such a specialized scholarship 
program would be in the national interest. (This is a large subject, of course, 
and I would be glad to elaborate upon these views if you desire.) 

The Foundation is very mindful of the many serious problems confronting 
the United States today in the general field of education, such as the ability, 
availability, and compensation of teachers in our elementary and secondary 
schools and expanding enrollments coupled with rising costs at our colleges and 
universities. The wisdom we apply in the solution of these problems will deter- 
mine our moral, economic, and defensive strength. This wisdom, together with 
support, must come from local, State, and Federal levels and from both public 
and private institutions. The National Science Foundation will continue to 
attack these policy problems in determining its particular role as an agency of 
the Federal Government and in determining the contributions it can make to 
the solution of the problem of supporting excellence in education in the sciences. 


6. In what sciences other than those named specifically in the act (namely, 
mathematical, physical, medical, biological, and engineering) has the Fown- 


dation been active and what are the Foundation’s programs in these other 
fields? 


In 1953 the Foundation made a study of legislative history bearing upon sup- 
port by the Foundation of both research grants and fellowships in the social 
sicences. Although it was clear that the Foundation had such authority, the 
history of the act led us to conclude that the Congress intended that the Founda- 
tion use a fair amount of restraint in the use of this authority. 

Consequenly, in late 1953 the Foundation began a limited, exploratory program, 
acompanied by continuous further study of its proper role with respect to the 
support of research in the social sciences. In late 1953, a separate program 
for anthropological and related sciences was established within the Biological 
and Medical Sciences Division ; and in 1954 a program for sociophysical sciences 
was established within the Mathematical, Physical, and Engineering Sciences 
Division. Also, in 1954, the National Science Board established four criteria 
within which the limited program should operate. These criteria were— 

(1) The criterion of science; that is, the identification, within the social 
disciplines, of those areas characterized by the application of the methods 
and logic of science. 

(2) The criterion of national interest; namely, the assignment of highest 
priority to social science activities directly related to the responsibilities of 
the Federal Government with respect to national welfare and national 
defense. 

(3) The criterion of convergence of the natural sciences and the social 
sciences. 

(4) The criterion of basic research. 


During 1954 and 1955, support levels for the two “convergent area” programs— 
anthropological and related sciences and sociophysical sciences—were gradually 
increased. In late 1955, the Foundation’s fellowship program was broadened to 
include approximately 20 fellowships in “fields of convergence” of the natural 
and social sciences. Under the above-listed criteria, the Foundation thus far 
has supported research projects and fellowships in the following areas of the 
social sciences: (a) anthropology, (b) demography, (c) experimental social 
psychology, and (d@) mathematical economics. 

More recently, the Foundation decided to extend somewhat further its support 
of research in the social sciences by providing support to a limited number of 
projects in fields other than the “convergent” areas. Fiscal year 1958 budget 
estimates of $600,000 for the social sciences include $100,000 for such additional 
support of “nonconvergent” areas. Final plans will of course depend upon 


the amount finally appropriated by the Congress. 
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If, in your view, the preceding material has in any way failed to meet fully 
and directly the questions set forth in your letter or if there is any additional 
information or material you would like to have for the committee record, please 
let me know. Again let me thank you for the opportunity of presenting the 
Foundation’s programs and activities to your committee. 

Sincerely yours, 
ALAN T. WATERMAN, Direcior. 


(Whereupon, at 12:45 p. m., the committee adjourned. ) 
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TUESDAY, APRIL 16, 1957 


Houser or RepRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to call, in room 1334, New 
House Office Building, Hon. Oren Harris (chairman) presiding. 

The Carman. The committee will come to order. It will be 
necessary to start this hearing this morning without any further delay, 
because the House will met at 11 and we very likely will be called 
over to answer a quorum call shortly after convening. We want to 
make as much progress as we can. 

The purpose of this meeting this morning is another one of our 
regular visits or briefing sessions with regulatory agencies under the 
legislative jurisdiction of this committee. 

We are very glad to extend a welcome to the Civil Aeronautics 
Board and the Civil Aeronautics Administration. 

I think, without taking any more time in explanation of this session 
this morning, we will immediately begin with the Chairman of the 
Civil Aeronautics Board. 

I believe, Mr. Chairman, you are somewhat familiar with these 
sessions that we have with the agencies that come under our juris- 
diction—and if I am not mistaken, you and the CAA are the last 
two on the list. 

I would not want you to get any impression from that statement 
that we have neglected or overlooked you at all, but the committee 
has been pretty busy itself, and we also were waiting for some further 
developments, too, on several things, and then, furthermore, you were 
up here on some air-safety hearings the early part of the year. But, 
nevertheless, we are very glad to have you, the other members of the 
Board, and your staff members who are here. 

And, I think, to start off with, we will let you present for the record, 
and for the committee, so that we can see them and they can see us, 
the members of the Board and such staff members as you have with 
you. 

So, if you will identify yourself and state for the record how long 
vou have been a member of the Board; how long you have been 
Chairman; what your affiliations are, whether you are a Republican, 
a Democrat, an independent, or nothing, in the way of party affilia- 
tions. I believe the law does make certain requirements as to your 
party affiliations. So, we would like to have all of that information 
for the record, as we do for the other agencies. And then we will ask 
each member of the Board to indicate his situation. 
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STATEMENT OF JAMES R. DURFEE, CHAIRMAN, CIVIL 
AERONAUTICS BOARD, WASHINGTON, D. C. 


Mr. Durrer. Mr. Chairman, this meeting before this committee, if 
I understand it, is more in the nature of a general briefing session 
and for the purpose of stating and amplifying the cooper ration of 
the Civil Aeronautics Board as concerned with the Committee on 
Interstate and Foreign Commerce. 

To me, this is a new experience, and I say that one of the reasons 
that we have produced such a relatively large number of our staff 
here this morning is that we could not anticipate the range of ques- 
tioning that might be covered in such a general subject of inquiry, 
and we have, therefore, representatives of all of the departments or 
bureaus of the Board, so that, if there are any questions, of necessity, 
I believe we can supply any answers that may be necessary, even 
though they might be of a technical nature which I, perhaps, and 
other members of the Board, might not be able to answer. 

The CuarrmMan. Well, we are very glad to have you and the other 
members of the Board, and the entire staff. Now, this might be new 
to you, but I notice you are fortified with our former colleagues, 
who know something ‘about this whole procedure up here. I notice 
that Colonel Denny is with you, who was a member of this committee, 
and also Senator Gurney, from the other side. 

Mr. Durrer. I suggest, Mr. Chairman, that I first identify myself. 
My name is James R. Durfee. I am Chairman of the Civil Aero- 
nautics Board. I was appointed to that position just about a year 
ago—on April 13, 1956. This was my first experience with the Civil 
Aeronautics Board. 

Prior to that time I was associated with the Public Service Com- 
mission of Wisconsin as chairman. Prior to that time I was in gen- 
eral practice of law, and, while in the discharge of my official duties 
as chairman of a quasi-judicial agency, I, in such a semijudicial 

capacity, will perform my obligations in a nonpartisan manner. 

I am a longtime member of the Republican Party. 

If I may, I would like to introduce the other members of the Board 
and members of our staff who are here. 

Senator Gurney, to whom you have already referred. 

Colonel Denny, a former Member of the Congress. 

Then, our new member from the Sate of Florida, Mr. Louis J, 


Hector, who was just recently confirmed by the Senate and is now 
with us. 


Member Minetti, who is not present. 

The Cuatrman. I think we will let the gentlemen stand up, so that 
some of the members who do not readily ; recognize them will know 
them. 

Mr. Durrer. Colonel Denny, Mr. Hector, Senator Gurney. 

Senator Gurney is the Vice Chairman of the Board. Mr. Minetti is 
in New York, and is unable to be here today. 

The members of the staff who are here—and I would say, Mr. 
Chairman, that I think that this side of the conference, if your com- 
mittee can spare the time, is a very fine idea, because it gives our staff, 
the principal members of our staff, an opportunity to “meet with the 
members of the committee, if I may say, on a more informal basis 
than usually prevails here when we appear before your committee. 
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I would like to introduce our secretary and comptroller, Mr. 
Mulligan. 

The Cuaman. Mr. Mulligan, will you stand up. 

Mr. Muuiiean. Yes, Mr. C ‘hairman: 

The Cuairman. How long have you been with the Board? 

Mr. Mutuican. I have been with the Board for 10 years, or a little 
more, since July 1946. 

Mr. Durrer. The second, the head of the various bureaus. I be- 
lieve we have furnished a chart of the organization in the volumes 
which we have supplied to you. 

The CuatrmMan. Yes, we have those before us. 

Mr. Durrer. The largest bureau in our Board is the Bureau of 
Operations and the Director of that Bureau is Mr. Joseph Fitz- 
Gerald. 

The Cuatrman. How long have you been with the Board, Mr. Fitz- 
Gerald 4 

Mr. FrrzGrerautp. Mr. Chairman, I have been with the Civil Aero- 
natutics Board since 1951. Prior to that, I was with the Civil Aero- 
nautics Administration beginning in 1941. 

Mr. Durrer. Within Mr. FitzGerald’s organization we have the 
International Division, which is headed by “Associate Director Mr. 
Sawyer. 

The Cuatrman. I will ask each one of you, without me having to ask 
you as your name is called, how long you have been with the “Board. 

Mr. Sawyer. Mr. Chairman, I started with the original Civil Aero- 
nautics Board in 1938, then transferred to other Government agencies 
and returned to the Board in 1953. 

Mr. Durrer. Associated with that Bureau is the Director of the 
Domestic Division of the Bureau of Operations, Mr. Rosenthal. 

Mr. Rosenruaut. Mr. Chairman, I have been in the Civil Aeronau- 
tics Board since July 1941. 

Mr. Durrer. The Chief of the International Division, Mr. Watson. 

Mr. Watson. Mr. Chairman, I have been with the Board since 
March 1939. 

Mr. Durrer. The Chief of the Rates Division, Mr. Schneider. 

He is not here. 

The Chief of the Routes Division, Mr. Dregge. 

Mr. Drecer. I have been with the Board since January 1956. 
Prior to that I was alternate United States representative to the 
International Civil Aviation Organization, Montreal. 

Mr. Durrer. The Department of Compliance. The Chief of that 
Division is Mr. James Anton. 

Mr. Anton. Mr. Chairman, I have been with the Board since Jan- 
uary 1956. Prior to that I was special consultant for the Senate 
Security Investigating Committee. 

Mr. Durrer. Chief compliance attorney, Mr. Burstein. 

Mr. Bursrern. Mr. Chairman, I have ‘been with the Board since 
October 1947. 

Mr. Durrer. General Counsel, Mr. Stone. 

Mr. Stone. Mr. Chairman, I have been General Counsel for the 
Board since April 1, 1955 

Mr. Durrer. Associate General Counsel, Mr. Wanner. 

Mr. Wanner. I have been with the Board since November of 1938. 

Mr. Durrer. Chief of International and Rules Division, Mr. New- 
mann. 
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Mr. NewMAnn. I have been with the Board for 16 years. 

Mr. Durrer. Chief examiner, Mr. Brown. 

Mr. Brown. Mr. Chairman, I have been with the Board since 1938. 

Mr. Durrer. Chief of the Office of Congressional Liaison and 
Public Information, Mr. Kloepfer, with whom I trust most of you are 
acquainted and if not I hope ; you will be acquainted with him. 

Mr. Krorprer. Mr. Chairman, I am a freshman of the group. I 
have been with the Board a little less than 1 year. 

The Cuatmrman. You will get better acquainted with the members 
of this committee as time goes on, I think. 

Mr. Kuoeprrer. Yes, sir. 

Mr. Durrer. If he is a freshman, we have got another man who just 
matriculated, Chief, Congressional Liaison Section, Mr. Donnelly, 
who has been working I believe about a week. 

Mr. Donne tty. I have been with the committee for 5 days. 

Mr. Durrer. And finally, the gentleman who during his tenure of 
years of office I believe has spent more time before this committee 
than anyone else with whom I believe most of you are acquainted, the 
Director of the Bureau of Safety, Mr. Bakke. 

Mr. Baxxe. I have been with the Board since Febr uary 1946. 

Mr. Durrrr. The Acting Associate Director, Bureau of Air Safety 
(Investigation), Mr. Tanguay. 

Mr. Tanevay. Mr. Chairman, with the exception of 14 months, I 
have been with the Civil Aeronautics Board since April of 1943. 

Mr. Durrer. As the Associate Director of the Bureau of Safety, 
in charge of regulations, Mr. Chamberlain. 

Mr. CHamperiarn. Mr. Chairman, I have been with the Board 
since 1942. Prior to that I was with the CAA, Bureau of Air Com- 
merce, since 1936 

The CHatrMan. Does that conclude the list, Mr. Durfee ? 

Mr. Durree. That concludes the introduction. 

The Cuarrmin. Of the staff? 

Mr. Durrer. Yes. 

The CuHatrman. We have permitted—at least it has been suggested— 
in other cases, Mr. Chairman, that at their convenience the “members 
might file for the record just a brief biographical sketch of each mem- 
ber of the Board. So you may have that privilege too, at your con- 
venience. 

Mr. Durrer. We will do that. 

The CuatrMan. Let me extend a welcome to the staff members that 
you have here. I know a good many of them have been with you 
ever since there has been a Civil Aeronautics Act—that is, the one 
of 1938. So, I do not imagine you have had a hearing examiner, chief 
examiner, other than Mr. Brown. At least he is the only man that 
T have known has been there as the chief examiner. I cannot recall 
that we have had another one anyway, and I have been here for 17 
years. 

And, several others have been with you for several years. That 
denotes experience in this most import: int operation of yours. 

You may proceed with your general résumé, if you w ill, of the scope 
of your activities, and such information that you would like to convey 
to us at this time. 

Mr. Durrer. Before I proceed with the scope of our activity, Mr. 
Chairman, there is, within the pamphlet which I have given to you, a 
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brief. It is the first chart. It is headed “Division of the Domestic 
Intercity Common Carrier Passenger Travel Market, Scheduled Serv- 
ices of Domestic Trunk and Local Service Certificated Air Carriers, 
Class I Line-Haul Railroads, and Intercity Buses.” 

I call your attention to that, Mr. Chairman, because of the fact 
that I believe this chart very graphically demonstrates the growin 
volume and growing importance of air travel, which I assume wil 
ultimately be reflected in the growing complexity of the issues which 
this Board will be involved in before this committee. 

You will note, Mr. Chairman, the graph demonstrates the rise in 
total air passenger-miles and from a percentage of the total passenger 
market of 8.7 in 1947 to 33.8 in 1956. 

The CxHarrmMan. Does that include international, overseas travel 
too? 

Mr. Durrer. No, sir; this is domestic, by certificated air carriers 
only. 

It also demonstrates a decline in the total rail passenger-miles; the 
decline in the total bus passenger-miles, to the point where in 1954 air 
travel surpassed bus travel in passenger-miles; and I believe, if you 
will examine the chart, it will show that if the present trend were to 
continue, by next year, the line indicating the increase in air pas- 
senger-miles will cross the declining line indicating the total rail pas- 
senger-miles, with the result that we will probably, by next year— 
the certificated airlines of the United States—will probably fly more 
passenger-miles than the railroads. 

For the first time, I believe within the coming year that will be true, 
if this trend is to continue. 

I say that, Mr. Chairman, because I believe it illustrates to this com- 
mittee the growing importance of the problems of regulation of civil 
aviation and p: ticular ly the transportation of passengers by carriers 
for hire. 

As you have stated, Mr. Chairman, I would like to make a brief 
résumé of the work of our Board within the framework of the Civil 
Aeronautics Act of 1938, as amended. 

Certainly the Civil Aeronautics Act of 1938, insofar as the work 
of the Civil Aeronautics Board, and the Civil Aeronautics Administra- 
tion are concerned, mark the genesis of the development of regulatory 
law of aviation insofar as these two agencies are concerned, and I am 
sure that most of the members of this committee are well aware of the 
general functions of this Board. However, we do find that we are 
frequently asked two questions in connection with the functions of 
the Board. One is, what is the line of demarcation between the CAA 
and CAB. 

On that question, I may say, I believe, that even Mr. Pyle, the Ad- 
ministrator and the Board, at times, finds it is difficult to find just 
exactly where the line is. 

There is what we might call a twilight zone from time to time in 
which we find ourselves, but I would like to say, Mr. Chairman, that 
after the last meeting when we appeared before your committee, you 
questioned us about “what progress was being made for greater co- 
ordination between the Board and the CAA, and I advised you that 
we were making progress in that connection. 

We have now established an agreed procedure for a method of co- 
ordinating the rulemaking activities of the Board with the admin- 
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istrative functions of the administration and particularly with the 
question of delegation of rulemaking power by the Board to the Ad- 
ministrator in certain types of regulations where we feel the Ad- 
ministrator can perhaps do the job more expeditiously and on the basis 
of better information than we have, because of their personnel in the 
field. 

Mr. O’Hara. Mr. Chairman, I wonder if the gentleman would yield 
for a question right on that point. 

The Cuatrman. Mr. O'Hara. 

Mr. O’Hara. Mr. Durfee, we have all been, of course, quite con- 
cerned, seriously concerned, over the trafic problem which we have 
today. We have a conflict of interest between the military and civil- 
jan aviation. Is not that correct? 

Now, I think this committee will have a witness before it tomorrow 
who is going to present some information on that problem to us and 
make some suggestions. 

Do you feel that there is need for someone, speaking of the CAA 
and the CAB, working together, to—to actually have the CAA and 
the CAB and the military operations working together. You do 
have that as a problem and you do run into diffic ‘ulties once in a while 
onit,do younot? Is that not true, Mr. Durfee / 

Mr. Durreve. With the military, sir. 

Mr. O’Hara. Yes, in the air. 

Mr. Durrre. I believe that it can be said that there are difficulties. 
I believe that was brought out in the last session before this committee 
with reference to airspace available in the Los Angeles area for 
testing aircraft by manufacturers, Mr. Congressman. 

Those problems are constantly arising. 

I would say that the proposal insofar as the operation of the air- 
ways is concerned the coordination between, particularly between the 
CAA and the Defense Department, which is proposed by General 
Curtis’ Airways Modernization Board, is a substantial step in the 
direction of placing the control of some of these troublesome ques- 
tions within one agency, the Airways Modernization Board, which, 
as I understand it, is to consist of the Secretary of Commerce, the 
Secretary of Defense, and a Chairman to be designated by the 
President. 

Certainly, in a wide variety of situations, Mr. Congressman, there 
are problems which require, in the regulation of civil aviation, which 
require a close coordination with the Department of Defense. 

I do not know whether I have specifically answered your question. 

Mr. O’Hara. Well, I think you have gone probably as far as you 

rant to goonit. Isthat it? You have | gone as far on the proposal 
of the two boards as you want to. Is that the situation 2 

Mr. Durree. Yes, sir. 

Mr. O'Hara. Very well, thank you, Mr. Durfee. 

Mr. Durrer. To return to the general summary, I am sure that I 

can say that most of the members of this committee may find that 
somewhat repetitious, but the question as to where the difference 
between the CAA and the CAB is, I think is a very interesting ques- 
tion, because in the answer to the question I believe we find perh: aps 
the best explanation of what the functions of each agency is and in 
the Civil Aeronautics Act of 1938, there was only one agency, simply 
the Aeronautics Authority, which included the functions of the pres- 














AGENCY HEARINGS 529 


ent administration of the CAA, the Civil Aeronautics Board, and 
Civil Air Safety Board, the jurisdiction of which was transferred to 
the Civil Aeronautics Board. This was an independent agency. 

In 1940, the agency was reorganized. The Civil Aer onautics Au- 
thority was renamed the Civil Aeronautics Board. The functions 
of the Safety Board, The Air Safety Board, were transferred to the 
Civil Aeronautics Board, and it was made an independent regulatory 
agency. 

The Administrator which was formerly a part of the authority was 
transferred to the Commerce Department and made the head of the 
Civil.Aeronautics Administration. 

The question might well be asked, well, why did this separation 
occur in 1940¢ I believe that it goes to the very basic question of 
the constitutional separation of powers. By the Reorganization Act 
of 1940, this Board became an agency of the C ongress, the legislative 
branch of the Government. And all of the powers which this Board 
has are powers, regulatory powers, which inherently lie within the 
Congress, which have been delegated to the Board. 

Therefore, we call it a quasi- legislative e agency. 

The Cuatrman. I might interpolate there, Mr. Chairman, that if 
you would permit, a lot of Members of Congress, including members 
of this committee, feel that it was intended that not only the Civil 
Aeronautics Board be an arm of the Congress and an independent 
Board, but it was originally intended that the Civil Aeronautics 
Administration was to be an independent agency as part of the Civil 
Aeronautics Authority, but by the action of the President in a reor- 
ganization plan in 1940, it was placed in the category of a separate 
agency. ‘That is one of the other matters we are going to look into 
in connection with our recently established committee. 

Mr. Durrer. And I assume, Mr. Chairman, by that action, the 
intent, which was concurred in by the Congress, was to make the 
CAA a part of the executive branch of the Government. 

As an agency of the Congress, the Board, under legislative authority 
delegated to it by the Congress, has regulatory powers in two main 
areas: (1) In its economic aspects of civil avi iation; (2) in the safety 
aspect of civil aviation. 

The Board has been generally described as an independent quasi- 
legislative—quasi- judic ial agency. 

Those terms are, to say the least, very vague terms and I do not 
believe anybody—lI have had some 6 years experience now at regu- 
lation—I have never yet had anybody satisfactory to me explain what 
quasi- -legislative and what quasi-judicial mean. 

They are terms capable of infinite variation. 

But at any rate, the quasi-legislative obviously pertains to the dele- 
gated legislative powers from the Congress. If it is quasi it is because 
it is delegated power, not an inherent power in the Board. 

The word “quasi-judicial” is perhaps more misleading because the 
Board has no inherent jurisdictional power. Even the courts have 
never delegated any jurisdictional power to the Board. 

The word “quasi-judicial,” if I understand it correctly, Mr. Chair- 
man, pertains rather to the procedures by which the Board carries out 
the interest of Congress. ° 

The Congress has delegated the power to us to promulgate rules, 
to adjudicate cases, in the regulation of safety and in the regulation 
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of commerce in civil aviation, and in order to carry out those regu- 
latory powers we proceed under the Administrative Procedures Act 
of this Government in a manner which is generally referred to as being 
quasi-judicial. 

For example, in the determination of a route case, where the Board 
awards what is, I assume the closest analogy to it 1s a franchise—to 
an airline. That is a legislative grant. It is not a judicial function. 
But, the manner in which we adjudics ite and determine the award of 
the grant is performed under the Administrative Procedures Act of 
our Government in a quasi-judicial manner. 

One of the most, as I say, one of the two fields of regulation with 
which the Board deals, with which this committee has shown a great 
deal of proper concern is in the field of safety. We have had a Bureau 
of Safety Regulation and a Bureau of Safety Investigation within the 
past years, as the problems of safety regulation have become more 
complex. We have combined these 2 bureaus into 1 department. We 
have created a Director of Safety. The entire field of safety, both 
safety regulation and safety investigations, because of the need for 
coordination between these two bureaus—one of the chief reasons I 
believe that the Congress has delegated to this Board the sole responsi- 
bility for the conduct of safety investigations of aircraft accidents has 
been so that the Board, by conducting the investigations and finding 
the probable causes of the accident could then, within its own frame- 
Wook devise new and improved regulations. within its regulatory 
powers—a matter of cause and effect. I believe that is why, one of the 
reasons, why we have the power of safety investigation of aircraft 
accidents. 

Mr. Moutper. Mr. Chairman, may I ask a question ? 

The Cuamman. Mr. Moulder. 

Mr. Moutper. You have referred to safety regulations. I do not 
want to take up too much time, but it has occurred to me that some of 
the accidents have been caused by overloading or overweight of the 
aircraft. 

W ould you have the authority, or do you have the authority, to re- 
quire scales at airports to weigh the aircraft out before it leaves, with a 
Government agent there to pass upon whether or not it is safe, depend- 
ing upon the weather and other conditions then existing ¢ 

Mr. Durrrr. I believe, Mr. Congressman, that the available capaci- 
ties of the aircraft is fixed under standards established by the Board, 
administered by the Administrator. We have some—lI think, if you 
have an aircraft that has a capacity of 80 passengers, the weight limi- 
tation of the 80 passengers has been placed upon that aire raft, carries 
enough safety latitude so that if ever y seat in the aircraft is full and 
filled by people who do fill every seat quite full, that they are safe as 
far as the matter of weight is concerned. I believe there would still 
be a substantial safety factor, substantial margin of safety, so far as 
overloading is concerned, and I believe with reference to cargo and 
reference to fuel capacities, the maximum limitations which are fixed 
upon the aircraft by regulation of these boards and the Administrator 
are designed to take care of that, Mr. Congressman. That is a timely 
question, and I would like to have Mr. Bakke of our Bureau of Safety, 
if you would like to have a more specific answer to that, answer that 
question. I believe Mr. Bakke, who is head of our Department of 
Safety could answer that probably more specifically than I can. 
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The Cuaiman. I think that we had better proceed with the pro- 
gram we have, because our time is slipping up on us. That is a matter 
of discussion which we can go into later. 

Mr. Movutprer. Very well, “Mr. Chairman. 

Mr. Durrer. Mr. Chairman, the time is getting short ; I do not want 
to take too much time with this general summary. 

The Cuarmman. It is very interesting; I will say that, Mr. Chairman. 
It is very interesting, because I think this is the first time that we have 
had this kind of presentation as to your responsibilities. 

Mr. Durrrr. I would like to reiterate that any confusion about 
where the function of the CAA and CAB exists, I think, can be best 
resolved by going right back to the basic concept of the Government of 
this country; that 1s, the constitutional separation of powers under 
which this Board as an agency of the legislative department is doing, 
because we are doing legislative work. What we are doing is by dele- 
gated powers from the Cc ongress, by processes known as quasi- legisla- 
tive power. We are a regulating agency regulating aviation, the same 
as the Congress could do it directly in every case, which the Congress 
could accomplish directly under powers delegated to us, with limits 
specific to comply with the requirements of the courts and constitu- 
tional law. 

Mr. Frrepe.. Mr. Chairman, may I ask a few questions before Mr. 
Durfee leaves the stand. 

The Cnamman. I beg your pardon. 

Mr. Frrepen. I would like to ask a few questions. 

The Cuarrman. Yes; after he concludes. 

Mr.Frimpen. Yes. 

Mr. Durrere. If you would like to ask some questions, rather than 
take up any more time, I would just say that our two chief areas of 
concern in regulation are the economic regulation of air-carrier opera- 
tions involving the adjudication of rights, routes, and rates and serv- 
ice, and mainly rates, and subsidies. 

Those roughly are the chief areas that we are concerned with. 

We are also concerned with the economic regulation of air carriers. 
The international division is becoming rapidly more important, grow- 
ing more important, because of the tremendous upsurge of interest of 
other countries in developing international air carriers, as we now ap- 
proach the new jet age in which it is obvious that all nations anticipate 
a tremendous increase in international travel. That has resulted, of 
course, in a great deal of added activity on the part of our own Govern- 
ment and other governments in attempting to negotiate or renegotiate 
new agreements for international air transportation. In addition to 
the economic regulation of the air-carrier operations, both domestic 
and international, our other chief concern is in the regulation of safety 
from the certification of the airplane as to the airworthiness of the 
airplane, the licensing of the pilot and airworthiness of the pilot, down 
to the regulation of the airlines, and airlines and airports themselves. 

I believe I will stop with that, Mr. Chairman, because obviously I 
think it might be more edifying if we answered questions. 

The Cuatrman. We thank you very much, Mr. Chairman, for this 
brief explanation of the tremendous responsibilities and problems of 
the Civil Aeronautics Board. 
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I think it would be advisable to include in the record these graphs 
and tables which you have presented in order that the record will 
show the organization as you have presented it to us. 

(The matter referred to is as follows :) 


Crvit AERONAUTICS BOARD 


James R. Durfee, Chairman G. Joseph Minetti, member 
Chan Gurney, Vice Chairman Louis J. Hector, member 
Harmar D. Denney, member 


Robert L. Kunzig, executive assistant and legal adviser to the Chairman 


OFFICE OF SECRETARY AND COMPTROLLER 


M. C, Mulligan, Secretary and Comptroller 


OFFICE OF THE GENERAL COUNSEL 


Franklin M. Stone, General Counsel 
John H. Wanner, Associate General Counsel 


BUREAU OF ATR OPERATIONS 


Joseph H. FitzGerald, Director 
Irving Roth, Associate Director (Domestic) 
Raymond Sawyer, Associate Director (International) 


BUREAU OF SAFETY 

Oscar Bakke, Director 

John M. Chamberlain, Acting Associate Director (Regulation ) 
Leon H. Tanguay, Acting Associate Director (Investigation ) 


BUREAU OF HEARING EXAMINERS 


Francis W. Brown, Chief Examiner 
Thomas L. Wrenn, Assistant Chief Examiner (Economic Proceedings ) 
S. Thomas Simon, Assistant Chief Examiner (Safety Proceedings) 


OFFICE OF COMPLIANCE 
James Anton, Chief | 


OFFICE OF CARRIER ACCOUNTS AND STATISTICS 


Warner H. Hord, Chief 
Harl S. Warner, Associate Chief 


OFFICE OF CONGRESSIONAL LIAISON AND PUBLIC INFORMATION 


William Kloepfer, Jr., Chief 
Charles T. Donnelly, Chief, Congressional Liaison Section 
Edward E. Slattery, Jr., Chief, Public Information Section 
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The Cuatrman. Mr. Roberts. 

Mr. Roserts. I have no questions. 

The Cnamrman. Mr. O'Hara. 

Mr. O’Hara. Mr. Chairman, you have spoken of the economic 
problems. Permit me to compliment you on a very fine statement 
of the situation which confronts you and members of the CAB and 
which confronts of course the CAB. Can you tell the committee 
generally, Mr. Chairman, what the situation has been with respect 
to the level of airline fares over the past 10 or 15 years? Have they 
remained fairly constant or gone up with the general rise in prices? 

Mr: Durrer. Generally, it can be said, I believe, for the past 10 or 
15 years airline fares have remained at a fairly constant level. 

It was not until I believe 1951—up to 1951, Mr. Congressman, all 
of the carriers, including the 12 trunkline carriers were on subsidy and 
as long as carriers are on subsidy, the Board in determination of the 
subsidy required must of nec essity assert regulatory powers in rate- 
making, both in the mail-rate field, based on how much the carrier 
gets paid for carr ying the mail per ton per mile; how much the carrier 
gets paid for carrying passengers; and in that field, Mr. Congressman, 
I believe that the Board has shown a disposition to encourage the 
carriers, the subsidized carriers, and that situation existed with all 
of them, I believe, until 1951, to encourage the carriers to seek an 
optimum level of fares where they could haul not the cheapest fare, 
but the optimum fare which was consistent with the public interest. 

So that the subsidy would be reduced, that was the problem up until 
1951. 

As of today, I can say that there is not one of the major trunkline 
carriers on subsidy, but we still have the problem of fare regulation 
within the local service carriers, all of whom are on subsidy. 

In general, however, Mr. Congressman, I believe the answer is that, 
as a generalization, that the level of passenger fares, in the aviation 
industry, over the past 10 years, have remained relatively constant. 

Mr. O'Hara. That has not been true with the rail and bus fares, 
has it? There have been a number of increases, of rail fares and I 
believe of bus fares. Is that true, that is, in the common carrier field? 

Mr. Durrer. I believe that is correct; yes, sir. 

Mr. O'Hara. I suppose it is also true that the airline companies’ 
costs have increased in proportion to the rise in the wholesale con- 
sumer prices, as shown by the indexes. 

Mr. Durree. That is true; yes. 

Mr. O'Hara. What effect has that had on the margin of profit of 
the industry, in connection with the fare level that has been main- 
tained ? 

Mr. Durrer. Mr. Congressman, I would like to draw a comparison 
between what the airlines have been able to accomplish and how they 
have been able to accomplish that at least up to now, without any 
significant fare increase, with the electrical industry. 

The cost per killowatt-hour of electricity—I know this, because 
I was formerly on a commission that regulated the electric rates— 
the cost per kilowatt-hour of electricity has remained relatively 
constant over the past 10 years in the face of rising costs. That 
has been due, principally, to technological advances in the produc- 
tion of electrical power. 
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I believe one of the most substantial reasons why airline fares 
have not gone up has been due to the technological advances which 
have been accomplished within the aviation industry, within which 
I think it is obvious that in order to maintain a relatively common 
fare level, the airlines have developed more efficient practices of 
carrying passengers, on the basis of per passenger-mile. The cost 

r passenger-mile has remained constant. The cost of operations 

as gone up. I think the best answer to that is the technological 
advances that have been made within the industry. 

Mr. Congressman, I believe you know that the Board last year 
commenced its general fare investigation to develop what should 
be done with reference to the level of fares, of the general fare 
structure of the trunkline carriers of this country. 

Mr. O’Hara. Yes; I am aware of that, Mr. Chairman, and I 
wonder if you foresee any possibility that in view of the trend of 
costs or the narrowing profit margins, any carriers who are not on 
subsidy may have to be put on subsidy, unless there is a fare in- 
crease granted? I have this in mind: We all know that the costs 
of these new airplanes has gone up tremendously. That is a factor 
that the airlines have to consider in financing themselves for the 
future. Is that not true? 

Mr. Durresr. Yes, sir. 

Mr. O’Hara. And, of course, they are faster planes and probably 
will be carrying a heavier passenger load, but the question is going 
to be whether that and all of the other additional costs are going 
to meet the fare level that is existing now. 

We are going to be met with that problem, are we not, Mr. 
Chairman ? 

Mr. Durree. Yes, sir; we are. 

I would say, Mr. O’Hara, that the Board has instituted a very 
comprehensive investigation of this very subject. It is a matter of 
concern to the airlines. It is a matter of concern to the Board, to 
the Congress, and to the public of the United States, particularly 
in view of the rapidly rising increase in air travel. 

I would prefer, if I may, sir, to reserve my own opinion on 
whether it is going to be necessary specifically in the case of trunk- 
lines not now on subsidy, to go on subsidy unless they get a fair 
increase. I would prefer to reserve my judgment on that until the 
Board itself has had an opportunity to examine the results of this 


investigation. 
Mr. O'Hara. That brings up the concluding question I have, Mr. 
Chairman. 
| When do you anticipate that the study, the fare studies, will be 
| completed ? 


Mr. Durrer. Well, right now, the general fare investigation has 
come to a complete, the general investigation instituted by the Board 
last year—that investigation has come to a complete halt. 

We were well on the way—we had had—we had defined the issues; 
we had had prehearing conferences; we had had oral arguments before 
the Board on the issues. 

That has come to a complete halt now because recently seven of the 
trunkline carriers filed tariffs asking for approximately an across- 
the-board increase of about 6 percent increase in fares. 
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Actually they were tariffs which must be acted upon by the Board 
within a total period of 180 days. The Board can attempt to reach 
the answer of whether or not, or what action it is going to take on these 
new tariffs within 90 days and then we can extend it another 90 days. 

So, within the period of 180 days, Mr. Congressman, the Board must 
narrow its investigation of fares, contemplated in the general fare 
investigation ; we must narrow our scrutiny of fares to a specific ques- 
tion posed by the carrier in filing applications for a 6 percent increase. 

Those fares, those tariffs, have been suspended by ended of the Board. 
Within 180 days from the order of suspension, we must have hearings, 
and we must arrive at an answer as to whether or not we will grant 
this 6 percent increase. 

Until we are able to answer that, Mr. Congressman, we are going 
to have to put our entire rate staff, our auditors, all of the people 
involved in the question of rates, all members of the staff in the Board 
which work in this field, we will have to put the work on the 6 percent 
tariff problem which must be decided by the Board within 180 days, 
before we can proceed with the general fare investigation. 

Mr. O’Hara. Do you anticipate that the other remaining trunk car- 
riers are going to apply for rate increases also ? 

Mr. Durree. For the record, I would rather not make any statement 
onthat. I certainly would not want to invite it. 

Mr. O’Hara. Would you mind advising us who the 6 or 7 carriers 
are who have applied for rate increases ? 

Mr. Durrer. Mr. Roth is head of our division on rates. 

Mr. Rorn. We can furnish a copy of the Board’s suspension order 
for the record which will list the names of the air carriers. From 
memory I believe they are Braniff, Delta, Northwest, United, TWA, 
Eastern. I believe that is six, and Capital Airlines, I believe, is the 
seventh carrier. 

Mr. O’Hara. That is all, Mr. Chairman. 

The Cuamman. You may check over that list if you like, and if 
you happen to have omitted one, you may include it in the record. 

Mr. Staggers, any questions? 

Mr. Sraccers. No questions. I think the gentleman has made a 
very fine statement. 

The Cuarrman. Mr. Hale. 

Mr. Hatz. No questions. 

The Cuatrman. Mr. Friedel. 

Mr. Friepet. Yes, Mr. Chairman. I want to say that I am from 
Maryland and I want to ask a few questions about Friendship Airport. 
I want to preface my remarks by stating that as I understand it, the 
Washington Airport is overcrowded; they have been fighting to get a 
second airport, which will cost around $60 million. We have a won- 
derful airport right over in Maryland, 30 miles from Washington. 
Last year about 7 or 8 Congressmen flew to Friendship and came back 
by motor and it took 41 minutes, observing all traffic regulations. We 
had nine stop signs. And from Friendship Airport to the new House 
Office Building took 41 minutes. 

Friendship is set up as an international airport. It has place for 
customs inspectors and immigration. Recently they flew the Boeing 
707 jet in there. ; 

My question is, Why don’t they use Friendship Airport in the in- 
terim to find out whether it will pay. 
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And, I am worried about what you said about safety in the airspace. 
I am very much worried that there might be a crash at Washington 
Airport before the CAB comes to its senses. I am wondering why 
something cannot be done immediately to transfer some of the long 
flights to Friendship Airport. Why has not that been experimented 
with. 

Mr. Durresz. Well, Mr. Congressman, I think the Board is well 
aware of this situation. 

First, I would like to state for the record, that there has been no 
finding ‘by the Board and has been no assertion by the Administrator 
that the Washington Airport—while there might be certain changes— 
that the situation at the W ashington Airport is one of gross conges- 
tion; one of increased density of ‘traffic. 

And under delegation of authority by the Board, I believe the 
Administrator did designate the Washington Airport as a test, high- 
density airport area for the promulgation of rules affecting high- 
density airports. 

There has been no finding by the Administrator; there has been 
no finding by the Board, as of this date, that the Washington Airport 
is today unsafe for air travel. 

Following the representations that were made to the Board con- 
cerning the Friendship Airport, the Board first did notify all of 
the carriers, all of the trunkline carriers, which serve Washington, 
either as a terminal or as an interconnection, that the Board would 
encourage and look with favor upon any airline which found that it 
could reschedule its flights so as to name the Friendship Airport a 
coterminal with Washington. 

In designating a route and certificating an airline over a route, we 
do not specify the airport. We say “Chicago to Washington.” 

We have stated we are ready to designate the Friendship Airport 
and have designated it as a coterminal for such airlines as might 
voluntarily themselves find it expedient to reschedule flights, change 
from Washington to Friendship. 

I would like to say that the response of the airlines to that recom- 
mendation by the Boar d has not been very satisfactory insofar as the 
Friendship Airport is concerned. 

I would like to have Mr. FitzGerald, check on how many responses 
we got from the various airlines on that. 

Mr. FirzGeravp. Mr. Chairman, we did not get an enthusiastic 
response from the carriers on the question as to the use of Friendship. 

I think we are prepared to say there are some very, very serious 
problems involved in the use of Friendship International Airport on | 
an interim basis. 

We have attempted to go into it at some length and we do now have 
a case pending before the ‘Board which will go ‘to heari ing very shortly, 
in which the entire issue will be considered. 

But, speaking from a safety standpoint, which does participate in 
the case, and not in any attempt in any manner to prejudge it on be- 
half of the Board, it does seem to us that there is considerable con- 
sumer preference in terms of using the Washington National Airport, 
and that problem of making their interim determination will be very, 
very carefully considered. 
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Mr. Frieper. May I ask you this question: Have you designated 
any routes to New York and certified that they have to land at La- 
Guardia? There are certainly some that land at Newark. 

Mr. FrrzGrrarp. No, sir; how that operates is in this fashion : New 
York is designated by the Board as a terminal. Newark is also desig- 
nated, and the air carriers themselves file the airport notices with us 
telling us through what airports they will serve that area. 

At the present time, as you know, New York is served through three 
airports, New York International, LaGuardia, and Newark. 

I do not mean to imply in any sense that Washington will not in the 
future use Baltimore as one of their numerous airports. I am trying 
to make the point that after this time it apparently is considered quite 
difficult by the carriers to transfer a portion of their flights to Balt:- 
more and have them commercially successful. 

Mr. Frrepet. Well, I do not know whether you can answer this ques- 
tion. I know there has been a lot of pressure to build an airport at 
Burke, on the other side of the Potomac River, and have two airports 
south of the Potomac River. 

Now, in case the bridges were blown up, how are people going to get 
to those airports? Would it not be better to have one on the south 
side and one on the north side of the Potomac River, for safety, taking 
all precautions, looking to the future? And besides that you could 
save $60 million. 

Mr. FrrzGrrarp. I think that I can say from the Board’s stand- 
point, we have not gone into the military defenses and aspects of the 
problem, and I doubt that they will arise in this particular case. 

The Board really is dealing here with the problem of adequacy of 
service, and I think this is one of the problems that creates difficulty 
for us handling such cases. We do not have general jurisdiction over 
how many airports should be built, where they should be located, 
anything of that kind. 

The Board, under the act, only deals with the question of service 
to a community and adequacy of the service, and if we find it to be 
inadequate, we then direct the air carrier, after appropriate hearings, 
to take certain action which we believe will correct the inadequacy. 
Beyond that we have no power. So, in the case of the W ashington- 
Baltimore airports, all we are dealing with is two questions, service 
to Washington and its adequacy, and service to Baltimore and its 
adequacy. If the answer is no in either one of those cases, what can 
we do about it? If, on the basis of existing airports in this area, we 
should go through a hearing and find that service to Washington is 
inadequate, or we find that an alternative port, some service could be 
rendered to this community, and we find that Friendship is that port, 
we would then make an appropriate order to transfer some of the 
service to that airport. 

Mr. Friepev. I would like to cite two specific cases. Being a Bal- 
timorian I like to patronize Friendship. 

On two instances I have used Baltimore Friendship to make con- 
nections in Washington, and I was stacked up over an hour in Wash- 
ington and missed a plane to Miami on one occasion. 

On another occasion they were late in getting into Baltimore, and 
I missed the connection. I missed the plane on two different occasions. 
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There would be a lot more people using Friendship if they could 
have direct flights. I do not know whose fault it is for not utilizing 
Friendship. 

Mr. Beamer. I am wondering whether or not there is a parallel case, 
Chicago, where the Midway Airport was crowded and O’Hara Air- 
port, quite some distance north, has now been established in order to 
relieve the congestion and to minimize the hazard. 

Is there any comparison now ? 

Mr. FrrzGeratp. I am not sure that they are really comparable 
problems, sir. In Chicago we have a problem where an integrated 
economic area, the city of Chicago, needs additional airport facilities. 

The problems that are engendered are those involved in the move- 
ment of some of the flights to one airport and the establishment of 
proper connections, Chicago being very much of a transfer center for 
services moving north and south and east and west. 

So that we would regard the Chicago problem as of a more tem- 
porary nature dealing with this difficult transition problem at a period 
when they are going from 1 airport to 2 airports. 

On the other hand, the Baltimore-Washington situation is exceed- 
ingly complicated because of the fact that we actually have two sepa- 

‘ate economic areas, Baltimore and Washington, 

However, they are adjacent to each other and that leads to a number 
of problems, and I think that I may answer your question by saying 
that we recognize that when two communities are close together and 
if one community is larger than the other or for any other reason 
receives the bulk of service, the tendency will be for the smaller com- 
munity or the one receiving or needing less service, to receive an un- 
duly small amount of service because it becomes more and more con- 
venient to go to the larger community and to get flights and to make 
connections. That situation has occurred elsewhere in the United 
States. 

For example, it occurred at Philadelphia, and we have and still do 
have, some problems with respect to service at Philadelphia with the 
great growth of air transportation, the growth of Philadelphia itself. 

We have now gotten most services directly into Philadelphia, even 
transcontinental nonstops, and we believe that apart from anything 
that we can do in this situation, the normal economic development will 
necessarily result in a very rapid increase in direct services into Balti- ) 
more apart from the Washington area itself, and which will correct 
that type of problem. 

Mr. Frrepen. Do you know the driving time from Midway Airport 
to the center of Chicago? Is it 1 hour and 15 minutes? 

Mr. FirzGeraxp. It is a considerable period of time. 

Mr. Frrepet. You say there was a need for an additional airport 
in Chicago and their time is an hour and 15 minutes. We drove from 
Friendship in 41 minutes. 

IT am not asking for a flight that goes from Richmond to Washing- 
ton to stop at Baltimore. I am talking about from Chicago to the 
coast or Miami, or perhaps through flights to Baltimore. 

I think the airlines would benefit. The public would benefit and 
the airspace would be safer and everything pg 


Somebody must be for Burke Airfield, I don’t know whether it is 
your Board or not who approved it. 

Mr. FrrzGrraup. I would like to correct the record on this point, 
that the Board does not seek to determine the proper location of air- 
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ports. Any recommendation which we make is simply whether or not 
in our view there is need for additional airport facilities in a com- 
munity and whether or not some proposed tpelnity would be in our 
opinion desirable. 

Mr. Frrepe.. Did your Board prove there was need for additional 
facilities around Washington ? 

Mr. FrrzGrratp. The position which the Board has taken in the 
past, and we have appeared twice on this problem, is that the growth 
of traffic in the Washington area was so great that additional facili- 
ties were required. 

Secondly, at that time on the proposal for Burke we believed it 
would be suitably located so that it could be integrated in the airport 
system here. 

Mr. Friepev. Then there is need for additional airport? 

Mr. FirzGeratp. That is the view of the Board, sir. 

Mr. Frrepen. Because of the increased traffic? 

Mr. FrrzGeraxp. Yes, sir. 

Mr. Frrepvet. Now, we have one, at Friendship, which is 45 minutes 
driving time from Washington and without costing the Government 
lLred penny. We have all the facilities there. 

Why would not the Board approve Friendship ? 

Mr. FrrzGeratp. The Board has the case before it and if it finds 
that there is a need for the transfer flights which you must do as a 
result of hearing in which parties can appear and testify and so on—— 

Mr. FRrIepeEt. “Did you not say that your Board did state that there 
is a need for that because of the increased traflic at the Washington 
National Airport? Did you not say that they approved that. The 
need is there. 

Mr. FrrzGeratp. The Board has stated that with the growth in the 
traffic in this area there is need for the creation of additional airport 
facilities. 

Mr. Frrepvev. Here we have Friendship, it might be 10 minutes 
longer drive than Burke, but it would save over $60 million. On long 
flights, 10 minutes, the way they increase the speed of planes isn’t very 
much. I do not see why the Board does not approve Friendship when 
you have the facilities right here. 

The Cuatrman. Mr. FitzGerald, you might have the Chairman 
answer such questions as you feel he should answer. 

Will my colleague permit me just one moment ? 

I observe we have a very fine looking group of boys and girls visiting 
us this morning which we would like to extend a cordial welcome to 
and greetings from this Committee on Interstate and Foreign Com- 
merce. 

They are accompanied by Miss Robin Harris 
is—who is from Congressman Bogg’s office. 

We are glad to welcome the freshman class from Newman High 
School, a private school in New Orleans, La. 

I might say to our young friends who are visiting us today that this 
committee has legislative jurisdiction over the matters of aviation 
of this country and we are now hearing from the Civil Aeronautics 
Board. Mr. Durfee, who is Chairman of the Board is in the witness 
chair being interrogated at the moment by Mr. Friedel, Congressman 
from Baltimore, Md. 
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We are very glad to have you take this time out of, I am sure, your 
crowded schedule to visit this committee. 

Miss Harris. Thank you very much. 

The Cuarrman. Mr. Friedel. 

Mr. Friepet. Mr. Durfee, I read in the press that the jet planes 
707 type could use Friendship Airport instead of Washington. Is 
that just newspaper reading or is that a fact? 

Mr. Durrer. I guess that was a fact. That is where they landed. 

Mr. Frrepex. I am talking about the future passenger lines start- 
ing flying in 1958 or 1959. 

Mr. Durree. I believe that one of the reasons that the Board is con- 
cerned with the future insofar as it affects the Washington Airport is 
that looking toward the future 2 or 3 years ahead with jet air trans- 
port travel, we are concerned with the adequacy of the Washington 
Airport. 

But I want to say this much, Mr. Congressman: This Board has 
never pushed the Burke Airport. We have never pushed any airport. 
That lies entirely outside of our function and if we ever attempt to 
do it, I hope that we are properly censured by this committee. 

As long as I am a member of the Board I would never vote to do 
something that I don’t have to do. 

This Board is not asked to push any airport. When we designate 
routes from Chicago to Washington, that is all we say. 

It lies within the prerogative of the airline to file a designation of 
what airport they intend to use and in serving Washington to date 
they have all filed designations of Washington as the airport they 
want to serve 

We have asked them if they would consider the feasibility of desig- 

nating some of their schedules into Friendship on a voluntary basis. 
The response to that has been at least for Friendship, decidedly un- 
satisfactory. 

We are now in the midst of an investigation and I may say this, 
that while we have said that looking toward the future, 2 or 3 years 
from now, it is essential that further facilitiés be provided for the 
city of Washington airports, we have never said where they should 
be or how they should be provided. 

That lies completely outside of our function. 

As of today, I believe it is the position of the Board that until this 
investigation has been completed the Administrator of the CAA, who 
is charged with the operation of airports, has never come to this 
Board, nor has anyone else in authority ever come to this Board and 
said the situation at Washington presently, as of now, not 3 years 
from now, is so inadequate that it seriously threatens public safety. 

If that official finding is made at the conclusion of this investiga- 
tion the Board will take appropriate measures to rectify it. 

But as of today, there is no finding to that effect. 

I repeat that the Board has again and again said that looking 
toward the probability that it takes 2 or 3 years to build an airport, 
particularly for jet air transports, that we think it is necessary to 
plan new facilities. 

As of today the Board has never said, nor has the Administrator 
ever said, that the facilities of the Washington Airport are so inade- 
quate or unsafe as to require the Board as of today to make an order. 

And until we complete an investigation we can’t make an order. 
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The Cuarrman. Who is making this investigation ? 

Mr. FrrzGrravp. We are. 

The Cuatrman. The Board? 

Mr. FrrzGErap. Yes, sir. 

Mr. Heseuron. Would the gentleman yield for one question ? 

Mr. Frrepvex. Yes. 

Mr. Heseuron. Mr. Chairman, you are charged with the safety of 
air navigation in this country. 

Mr. Durrer. Yes, sir. 

Mr. Heseton. Surely, you are not going to wait until there is an 
accident in the air here before you move? 

Mr. Durrer. No, sir. 

Mr. Hesevron. You have certain responsibilities, you feel, I am 
sure, not to wait until that sort of thing precipitates the necessity of 
the action that can only be brought about in 3 or 4 years, as you 
suggest, in terms of completion; is that right? 

Mr. Durrer. That is right. 

Mr. Hesexton. Is the investigation you referred to proceeding as 
fast as you believe it should proceed ? 

Mr. Durrer. Let us say this, Mr. Congressman: None of the in- 
vestigations that we are conducting are proceeding as fast as I believe 
they should proceed. In that connection I cannot refrain from saying 
that this agency has great regulatory responsibility which it faces. It 
is regulating an industry which has quadrupled in size in the past 
10 years. 

The problems of safety have probably increased commensurate with 
that increase, but we have a smaller staff than we had 10 years ago. 

I don’t believe that in any area of investigation we are proceeding 
as fast as I would like to proceed and the reason is that we have a 
smaller staff than we had 10 years ago. 

Mr. Heseuron. Is there any way the Board could increase the rapid- 
ity of the investigation and the reaching of the results everyone wants 
to see—that is, a safe airport here in the Nation’s Capital, come the 
advent of jet airplane traffic into this system? 

Mr. Durrer. I am satisfied, Mr. Congressman, that within the fa- 
cilities, subject to our controls, specificaly the staff capabilities that 
we have, and considering the whole field of safety which our Bureau 
of Safety is asked to administer all over the United States, and Wash- 
ington is not an isolated case, I believe we have proceeded as rapidly 
as we could. 

We are well aware of the problem. 

I believe, sir, proper inquiries as to the imminence of this problem, 
as to the gravity of this problem as affecting safety at the Washington 
Airport, probably could be answered more adequately by the Admin- 
istrator of the CAA, who is in charge of the operations of airports, 
including the aspect of safety in the control tower and personnel under 
his control. 

Mr. Hesevron. Or possibly Mr. Curtis? 

Mr. Durrer. Mr. Curtis; yes, sir. 

Mr. Heseitron. Thank you. 

Mr. Friepev. Mr. Durfee, in closing, I want to thank you. I hope 
when you get through with your investigation it will show Friendship 
saving the Government $60 million. 
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But just one little question, and I have been trying to get this 
answer for some time. 

Quite a few of us were on a coach flight recently, and the implica- 
tion by the stewardess was that because of an act of Congress they 
were not allowed to serve any meals on a coach flight, free meals. 

Then I see an advertisement where other coach flights advertise 
meals. 

Now, what rule or regulation says they have to announce that over 
the loudspeaker that by an act of Congress they are not allowed to 
serve any free meals? 

Mr. Durrer. As I understand it generally, when the airlines file 
tariffs for coach flights it is not contemplated that meals are served. 
That is part of the tariff. I don’t know whether any of them are 
throwing in meals or not. 

Mr. Rorn. In the domestic area there are no coach flights on which 
free meals are served. Outside the United States, as a result of com- 
petition between United States- and foreign-flag carriers, there is a 
practice of including the cost of free meals or the cost of meals in 
the price of the ticket. 

But domestically there is not a single coach flight on which free 
meals are served. 

Mr. Frrepex. I notice in the New York papers: “New York to 
Miami, coach flight, free meals.” I forget the airline, but that was a 
domestic line. 

Mr. Rorn. That must have been one of the larger irregular or sup- 
plemental air carriers rather than a scheduled air carrier. 

Mr. Frrepet. Why do they have to use the United States Govern- 
ment or Congress—I forget the exact words—when stating that they 
are not permitted to serve free meals? I would like you to check on 
that because it gives a black eye to the Congress and implies that we 
have some jurisdiction over that. We do not. 

Mr. Rorn. I am surprised. I had not heard of that before, Mr. 
Friedel. Usually they blame everything they don’t like on the Board. 
I have not heard of their putting the blame on Congress before. 

The Cuarrman. I think what Mr. Friedel is trying to bring out is 
this situation: Because of the tariff which was filed and the action of 
the Board in approving those tariffs is it required by law that they do, | 
or do not, serve meals under certain conditions? 

I think that is what he is trying to get at. 

Mr. Durree. Basically it is because when they file a tariff they are 
supposed to comply with the tariff. 

Mr. Rorn. There is one instance in just the past month in which one 

| of the scheduled air carriers for a certain transcontinental coach flight 
attempted to file a tariff that involved a $3 increase in fare and the fur- 
nishing of a meal free after the $5 increase in fare. 

That tariff was suspended by the Board so that pending completion 
of formal hearing on the reasonableness of that tariff provision the 
fare is now $3 less than the carrier had proposed and the carrier is now 
charging for the meal that is furnished. 

But as I understand it, they are not charging anywhere near $3. 

Mr. Frrepet. The only thing I am worried about is that by implica- 
tion these airlines say that they are prohibited from serving free meals 
because of an act of Congress. 
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I wish you would check the wording they used. I think it was East- 
ern Airlines—and then have them correct that and state that it is their 
own doings and not an act of Congress. 

Mr. FirzGeravp. Mr. Friedel, may I say that that is not a correct 
statement if that is being made by any airline. There is no act of 
Congress which prohibits ‘the serv ing of meals or the inclusion of meals 
in the price of the ticket. 

There are several facts which may throw some light on the problem. 

First, of course, when we first introduced ‘he coach service in the 
United States the Board enunciated the coach policy. In that policy 
we did exclude the inclusion of meals and the airlines as a result filed 
fares for coach service and provided that the meals would be paid for 
by the passenger if he chose to take them. 

Now, the difficulty, and the difficulty which has arisen I am sure, 
relates ‘to the difference between a supplemental air carrier and the 
services it provides and the scheduled air carrier. The supplemental 
air carriers are not bound by the coach policy; it is not applicable to 
them. They exist and operate under other regulations. 

So that to the extent that they do oper ate on an ir regular basis, 
then they can provide the meals within the fare which they are 
charging. 


Now that, of course, has raised and can raise for certain people some 
problems. 

Mr. Frrepvet. I do not care whether they serve a meal or not. I 
would like to get a copy of their wording and see if it can be changed. 
lL forget the exact wording, but the implication was that Congress did 
something and thereby they are not permitted to serve a free meal. 

Mr. Durrer. We will refer that to the Bureau of Compliance to 


check. I agree with Mr. FitzGerald that if such a statement has 
been made, it is erroneous to say the least. 


The Cuatrman. At least you can check on it and see. 

Mr. Heseuron. I wanted to ask a few questions of the Chairman 
regarding these charts. Do you have copies of them before you? 

Mr. Durrer. Yes, sir. 

Mr. Hesexton. On chart B, the dotted line with the legend “Domes- 
tic City Pairs,” does that mean 2 separate airlines, running between 2 
cities, or 2 ¢ ommunities ? 2 


Mr. Durrer. There is a black line, duplicated route mileage, which 
means two carriers. 

Mr. Hesevron. Just above that line I call your attention to the 
dotted line. The legend just above the dotted line is “Domestic City 
Fare.” What is that? 

Mr. Moctuican. The domestic city pairs shows the number of pairs 
of cities between which passengers actually traveled or purchased 
tickets for travel by scheduled air transportation during the period. 

A city pair comprises the domestic or general and domestic destina- 
tion of a passenger trip. 

Mr. Hesevton. I suggest for the record you spell that out a bit 
more. I did not understand it to mean that. I am not sure whether 
it does, or not. 

Mr. Durrre. I think, Mr. Congressman, the question of whether 
two or more airlines operate over the same route is demonstrated by 
the black line duplicated route mileage. 

Mr. Hesenron. I understand that. 
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On the longer sheet indicating growth of traffic, on the second 
page, item B—23, there appears to be a listing of Federal subsidy 
accruing for fiscal years between 1947 and 1955. I notice that there 
is a steady decrease from 1950 on except for the year 1953. 

Apparently there was an increase then. Can you furnish the 
answer for the record, or will you have someone on the staff indicate 
why that was changed for that year? 

I think you might furnish that for the record. 

(The information referred to is as follows :) 


CIviL AERONAUTICS Boarp, 
Washington, D. C., May 6, 1957. 
Hon. OREN HARRIS, 
Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D. C. 

Dear CONGRESSMAN Harris: During the course of my testimony before your 
committee on April 16, 1957, you requested additional information on regulations 
governing the serving ‘of free meals on coach flights, and the increase of subsidy 
for the fiscal year 1953. 

In regard to the initial query, there is no prohibition in either the Civil 
Aeronautics Act or the Board’s economic regulations against the serving of free 
meals on coach flights. On coach or tourist flights outside the United States, 
it is the general practice of the American flag and foreign flag international air 
carriers to furnish whatever meals are made available on tourist flights without 
a separate charge for such meals. 

Within the United States the Board has adhered to a policy, since the insti- 
tution of domestic coach services by scheduled air carriers, of requiring do- 
mestic coach tariffs of the scheduled air carriers to contain an express pro- 
vision against the serving of free meals on coach flights. The Civil Aeronautics 
Act requires each air carrier to comply strictly with the terms of the effective 
tariffs on file with the Board, and it is unlawful for a carrier to violate its 
own tariff. Accordingly, the serving of free meals by a scheduled domestic 
air carrier would be a violation of the present tariff provisions of the domestic 
carriers and would therefore be illegal 

On the other hand, a carrier may amend its tariff to provide for the service of 
free meals and would be entitled to a public hearing if the Board should suspend 
such a tariff amendment. 

As for the second inquiry, the principal reasons for the $3,105,000 increase 
in air carrier subsidy related to fiscal year 1953 over 1952 are increased pay- 
ments to the local service, Alaskan, and Latin American carriers. 

The subsidy for the local service group increased primarily because of the 
activation of new routes and services to additional communities. 

The increased payments to the Alaskan group stemmed in part from the in- 
auguration of additional service between the United States and Alaska (by 
Alaska Airlines and Pacific Northern) in the fall of 1951, the effect of which was 
not fully reflected in fiscal year 1952. In addition, during 1952 future rates were 
established for the first time in the carriers’ history for the intra-Alaskan car- 
riers which reflected the impact of inflation, expansion of services, use of larger 
equipment, and increased personnel to meet civil air regulations. It should be 
noted that, in accordance with established Board policy, the past period rates 
fixed for fiscal year 1952 reflected a lower earnings element than that provided 
for in the future rates in recognition of the fact that, in past period cases, all 
operating risks have materialized. 

The Latin American carriers’ subsidy increase resulted in part from the fact 
that the final rate established for the Latin American division of PAA for 
calendar year 1951, and partially reflected in fiscal year 1952, was reduced by 
nonrecurring items of nonoperating income which, of course, did not similarly 
affect the mail rates for subsequent periods; and also from the fact that the past 
period rate for calendar year 1951 reflected a lower earnings element than that 
provided for in the future rate in accordance with the Board policy noted above 
in connection with the Alaskan carriers. Additional factors included the in- 
creasing competition from foreign carriers and the relatively less favorable 
traffic growth in this area which rendered it more difficult to absorb increased 
costs. 
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If the foregoing information does not satisfactorily clarify these issues, please 

do not hesitate to call on us again. 
Sincerely yours, 
JAMES R. DuRFEE, Chairman. 

Mr. Hesetron. On page 3 of that table 2, I notice under sub- 
heading “G,” there is a very interesting tabulation as to the number 
of hours flown and miles flown by business-owned aircraft. Appar- 
ently no figures are available for 1956. Judging from the steady 
growth both in terms of hours flown and miles flown, and I assume 
in terms of airplanes owned, the question of business-owned aircraft 
is becoming an extremely important factor in the operation of the 
airlines from as safety angle and from many other angles. 

Am I correct in that assumption ? 

Mr. Durrer. Yes, sir. 

Mr. Hesevron. My attention has been called to the fact that a num- 
ber of business-owned aircraft have been placed in a rather difficult 
position by reason of this controversy that has existed for some time 
with reference to adequate communication equipment of one kind or 
another. 

Do you anticipate that whatever settlement may be made with 
reference to any new form of air-traffic control w ill have within it 
the safeguards so far as business-owned aircraft are concerned, and 
will not impose an unnecessarily difficult economic burden upon peo- 
ple who operate that kind of aircraft? 

Mr. Durrer. I could answer that question generally, Mr. Congress- 
man, but I think Mr. Bakke, the Director of our Bureau of Safety, 
has that answer. 

Mr. Baxxe. Mr. Chairman, so far as the requirements are promul- 
gated by the Civil Aeronautics Board are concerned, I believe the 
direct answer to the question would be that full attention will be 
given to the requirements of all users of the airspace in adopting any 
requirement for equipment or procedures for the future use of our 
airspace. 

Now, that question, however, has a second aspect on which the 
Board is not entirely prepared to answer, at least with finality. That 
is the question on whether the machinery which is installed by the 
Administrator to implement an air-trafhie contro] program will be 
adequately and fully adapted to the requirements of, for instance, the 
executive aircraft. 

To the extent that we have been kept abreast of the administrative 
plans in this respect, we can answer “Yes,” it is our judgment that 
adequate attention has and will be given to the requirements of execu- 
tive aircraft operators. 

The full and complete answer to this latter question, however, I 
would suggest should be obtained from the Administrator. 

Mr. Hesevron. Your question leaves me with one other question 
that I had not anticipated. It has already been suggested by the 
Chairman’s answer to my question. 

Is there any lack of cooperation between the CAB and the CAA ? 

Mr. Bakke. Sir, I would say there is no lack of cooperation. With 
a field as large as the technical areas of civil aeronautics there are 
bound to be bottlenecks which are encountered from time to time. 

We believe that as we encounter such bottlenecks, and we think we 
did encounter a few such bottlenecks during last summer, we have in 
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the past, and I am positive that we will continue in the future, to get 
together and solve problems such as these. 

As Mr. Durfee pointed out earlier in his statement, we have com- 
pleted recently a process of several months coordination with the staff 
of the Administrator seeking a refinement of our coordination proce- 
dures. We believe this job has been accomplished both to the extent 
that we and the Administrator can say that this particular group of 
bottlenecks has been circumvented, we have gotten around these 
problems. 


There is an agreement recently reached with respect to coordina- 
tion procedure. 


Mr. Hesetron. Why did you say to the extent that the CAB has 
been informed ? 

Mr. Baxke. Sir, the planning of the Administrator with respect to 
the provisions of equipment for accomplishing the air-traffic control, 
navigation, and communication functions, is an extremely compre- 
hensive one. Many of the decisions he is required to make must be 
made on a practical day-to-day basis. : 

There are many details such as for instance the allocation of fre- 
quencies to the services which are not coordinated in detail with the 
Board for two very excellent reasons: 

One is that this kind of coordination procedure is so highly de- 
tailed, the technical field we believe would be excessively cumbersome. 

The second aspect is that the Board simply does not possess a large 
enough technical staff to enable us usefully to coordinate such matters 
of technical detail with the Administrator. 

Accordingly, our coordination envisages broad aspects, that is, the 
broader implications of his facilities, installation, and operation pro- 

am. 

With these we have been reasonably well satisfied in the past. 

Our coordination has been excellent. We have not sought detailed 
coordination on all the technical details of this facility installation and 
operation program. 

The Cuarrman. If the gentleman will permit me at this moment, I 
should like to say that I am in thorough accord from my observation 
with the cooperation that exists today between the Board and the Civil 
Aeronautics Administration. I must say from my observation that 
has not been true all along. From what I have observed, not even to 
the point of the cooperation that Mr. Bakke speaks of. 

Now, there is one thing we might point to. It was about 8 or 9 
months ago when this matter came to light, at least to some of us on 
the committee, and that happened out in Las Vegas when the com- 
mittee went out there for the Grand Canyon investigation, in which 
the matter was brought to my attention and there were discussions 
of extreme importance. 

Some of you may remember I cautioned you about trying to wash 

dirty linen between the agencies out there on that particular job. 
I must say that the suggestion which was made was acceded to and 
over the night I say to the gentleman from Massachusetts, a discus- 
sion was had between the representatives of the two agencies, the next 
morning they sat down together for breakfast and I observed a much 
closer coordination and cooperation since that experience. 

I want, Mr. Chairman, to say to you and the Administrator of the 
CAA that we applaud and commend the progress that has been made 
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in this direction which I think has inured to the benefit of this great 
program. 


Mr. Durrer. If I may at this point state that that has passed from 
the realm of conversation into an actuality. Due to the joint effort 
of the Administrator of the Board, we held hearings or conferences 
with both agencies participating, attempting to outline the areas of 
agreement and the areas of disagreement. 

Now, the areas of disagreement, of course, come up from time to 
time and particularly with reference to the delegation. 

The Board is authorized to delegate regulatory power of safety to 
the Administrator. It has been the position of the Board that basi- 
‘ally since the Congress holds us responsible and not the Administra- 
tor for proper safety regulations, that the great majority of the field 
of regulation should be exerted by the Board, we should not sur- 
render to any large degree the authority which the Congress has dele- 
gated to us. 

However, we have finally accomplished, and I would like to offer 
for the record, a specific outline of machinery for CAA-CAB co- 
ordination of safety regulatory activity which contemplates a joint, 
4 joint specialized panels, a review of their recommendations by 2 
directors, the director of the Office of Flight Operation and Air- 
worthiness, CAA, and the Director of the Bureau of Safety, CAB, 
and if they don’t coordinate it, this procedure provides for meetings 
by the Civil Aeronautics Board and the Administrator to decide at 
the top level the troublesome question of policy involved. 

The Cuarrman, We will be glad to receive it for the record, Mr. 
Chairman. 


(The information referred to is as follows :) 


MACHINERY FoR CAA-CAB CoorDINATION OF SAFETY REGULATORY ACTIVITY 


In acknowledgment of the fact that the regulation of air commerce in such a 
manner as to promote the safe development of aviation requires the maximum, 
practicable coordination of effort by the Administrator and the Civil Aeronautics 
Board, it is hereby agreed that there should exist formal machinery to accom- 
plish such coordination in the most expeditious and efficient manner possible. 


1. CAA—CAB COORDINATION 
(a) Specialized panels 


There shall be constituted at the division level technical panels within each 
principal aeronautical field, and a legal panel each consisting of CAA and CAB 
representatives, in which the persons assigned shall be responsible for the co- 
ordination of recommendations for safety regulation and other related matters 
in the following particulars: 

(1) The establishment of schedules by which the disposition of technical and 
legal problems shall have been accomplished. 

(2) The development and retention of suitable documentation to reflect all 
technical and legal coordination. 

(3) Whenever necessary, referral to the Director’s level of all unresolved 
problems, with discussion and analysis, documented as needed, to identify areas 
of agreement and disagreement and to narrow the issues to be treated. 

(4) The holding of meetings as often as necessary to discuss and reach agree- 
ment upon all technical and legal matters requiring coordination within the 
particular specialized fields. 

The specialized panels will consist of the following: Airworthiness; Air Car- 
rier ; Legal; General Aviation; Air Traffic; Medical. 


(b) Directors 


There shall be constituted a procedure for the resolution of outstanding safety 
regulatory problems by the Director of the Office of Flight Operations and Air- 
worthiness CAA and the Director of the Bureau of Safety, CAB. 
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(1) Such coordination of the Directors shall include appropriate legal 
representation from each agency. 

(2) The Directors shall meet monthly unless more frequent meeting is required 
by reason of the necessity to resolve outstanding technical problems. 


(c) Board members and Administrator 


The members of the Civil Aeronautics Board and the Administrator of Civil 
Aeronautics shall meet semiannually, or at more frequent intervals as may be 
required for the resolution of major matters of policy which have not been 
determined by the technical panels or the Directors. These meetings should 
also be used as an occasion for briefing the Board and the Administrator with 
respect to significant trends in technical development which bear directly upon 
the roles of each agency in safety regulation. 


2. PROCEDURE 
(a) Specialized panels 

(1) Each specialized panel shall designate a secretary who shall be responsible 
for recording each recommendation or proposal received for coordination and for 
the maintenance of required panel files. 

(2) Each recommendation or proposal shall be disposed of by the panel in 
accordance with a schedule which shall be agreed upon on submission. In any 
event, any recommendation or proposal shall, at the expiration of a 30-day period, 
automatically be referred to the Directors unless specifically agreed otherwise 
by the panel members. 

(3) Summaries shall be kept of each meeting of the panel indicating the 
extent of agreement or disagreement with respect to each technical issue and the 
procedure contemplated in seeking final disposition of each such unresolved 
issue. ; 

(4) If agreement is reached with respect to recommendations and/or pro- 
posals, internal rulemaking processes or other appropriate administrative proc- 
esses will be initiated by the agency concerned. 

(5) Each member of the panel will thereafter seek legal review of the 
proposed technical solutions upon which agreement has been reached in the 
panel; Provided, however, That prior legal review may be obtained at the dis- 
cretion of the panel. 

(6) Upon the initiative of the members of the legal panel of either agency, any 
legal problem encountered in matters which have been disposed of in accord- 
ance with the foregoing shall be submitted to the legal panel for further review. 

(7) Industry comments received in connection with safety rulemaking proceed- 
ings will be made available to the panel. 


(b) Directors 


(1) The Directors shall meet to dispose of all matters which come before them, 
either automatically or by specific referral, within 30 days unless other ar- 
rangements have been made to dispose of such matters within the 30-day period. 

(2) Upon failure to accomplish satisfactory resolution of problems at the 
Directors’ level, the matter shall be referred to the Board and the Administra- 
tor at the expiration of the 30-day period or at such other time the Directors may 
agree. 

(3) The Directors shall prepare, or cause to be prepared, appropriate docu- 
mentation defining issues to be considered by the Board or the Administrator or 


briefing matters of major policy to be brought before the Board and the 
Administrator. 


en 


Mr. Heserron. May I inquire when that agreement was reached ? 

Mr. Durreer. It has been in process for some time, but I might 
say we hastened the process, anticipating this meeting. I would say, 
sir, the agreement was reached some months ago, but it was not re- 
duced to finality until a couple of days ago in writing. 

Mr. Hesevtron. There is one further point I would like to have 
in the record. There is another area, of course, as to which there 
could be and I rather gather there is some controversy. That is the 
aircraft flying by the armed services in contrast to what you might 
call the domestic flying. 
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The question I would like to have you answer, not necessarily 
orally now, but in as much detail as you and the members of the 
Board and the staff can answer, concerns two points: 

I can recall some years back our late friend Carl Hinshaw rais- 
ing the question over and over and over again as to the utilization of 
national airport here by the military. When I say “military” I mean 
all categories of those in the services who fly aircraft. 

Added to that was the question of the confusion created by the 
operation of Bolling and Anacostia in terms of instrument flying out 
of the National Airport. 


I know that members of this committee were taken on flights and 
shown what actually happens. 

Incidentally, that was with reference to the question of what should 
be done or could be done toward utilizing Andrews Air Force Base 
more fully. 

I had the impression that the military, and again that is a com- 
prehensive term, that the military were not disposed to assist in the 
solution, or in a solution of safe flying under instrument conditions 
by using airports nearby available to them. 

I know that the suggestion has been made from time to time that 
that was because it was much more convenient to get over to and 
from the Pentagon from the National Airport or Anacostia or Boll- 
ing. 

The second point that occurs to me is that some weeks ago, not 
many, I noticed in the press a statement that the Eastern Air 
Line pilots, would not permit their members to fly from here to 
Miami over the ocean, leaving down around Wilmington and going 
to Florida, because of some difficulty that existed in the operation of 
the missile base down there at a Florida Air Force base. 

I assume that is only illustrative of the conditions that exist 
throughout the country and for that matter probably throughout the 
world wherever we have that type of aircraft flying or Air Force 
work. 

Do you care to say anything to this committee in terms of the prog- 

ress that may have been m ade, any lack of progress that exists, or any 


recommendations you think might be useful in terms of dealing with 
those kinds of situations. 


Mr. Hate. Will the gentleman yield ? 

Mr. Hesetton. Gladly. 

Mr. Hate. The question interests me because I am flying to Miami 
Thursday. 

Mr. Hesetton. You will probably fly overland. 

Mr. Durrer. That is a rather broad statement, Mr. Congressman, 
but I would say in a broad way one answer to the problem is adequate 
coordination between the military and the civil authorities charged 
with the responsibility for the operation of the airways, the facilities 
used. 

I believe that that was the purpose of the President’s creating this 
special commission headed by General Curtis. I believe General 
Curtis has proposed a plan, I believe one of the outstanding features 
of the plan is an effort toward better coordination in view of the fact 
that it ¢ ontemplates that this Board consist of the Secreary of Defense, 
the Secretary of Commerce, in which the CAA reposes, and the chair- 
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man, the third member of the Board, to be appointed by the Presi- 
dent. 

I believe that that probably, in my opinion, is the outstanding fea- 
ture of the Curtis report, his proposal for a new Airways Moderniza- 
tion Board. 

Mr. Hesetton. Do I understand from what you have said that you 
personally think there is some room for considerable improvement / 

Mr. Durrer. Yes, sir. 

Mr. Hesexron. Do you care to add anything further ? : 

Mr. Durrer. Now to get down to the specifies, I don’t know—I don’t 
know about Eastern flying over the ocean to Miami. 

Mr. FirzGrravp. It has been corrected. 

Mr. Beamer. Are we going to have continued hearings on this, or 
not ? 

The CHarrman. Yes. 

Mr. Beamer. We have been delayed so long this morning and I 
think there are some important matters that have not been touched 
and the bells are ringing. 

Mr. Hesexron. I do not want the Chairman cut off from replying 
to that question. 

As I indicated, if he wants to place it in the record and make it 
available to us, that is fine. 

Do you prefer to enlarge upon what you said? You may consult 

with the other members of the Board, or do you want to leave it where 
it is? 

The CuarrmMan. Let me say that I hoped, Mr. Chairman, that we 
could have concluded with you and the Board before we were called : 
to the House, but obviously we did not make that much progress. I 
think in view of the fact that the appropriation bill of the House will 
be under general debate we will come back at 1: 30. 

Mr. Hesetton. Will the chairman resume at 1:30? 

The CuarrmMan. Yes, you may complete your statement now that 
you started. 

Mr. Durree. The generalization which I have stated about the Air- 
ways Modernization Board is that certainly the Board has been con- 
cerned about greater coordination, both navigational aids, air traffic 
control, use of the airspace by the military. 

I believe that the Board has expressed approval of the bill pres- 
ently before the Congress which was, I believe, offered initially by 
General Curtis for an Airw avs Modernization Board. 

As to any further details about that, Mr. Congressman, if you have 
any more specific requests, I will try to answer them. 

Mr. Hesevron. You said that there is room for marked i improve- 
ment and I gathered from what you have just said now you think 
that the recommendation made by Mr. Curtis and the bill, I take it, 
that accompanies it, is a step in the right direction ? 

Mr. Durrrr. Yes. I think it isa very substantial step. 

Of course, as I understand it, this legislation does not do away 
with the Air Coordinating Committee which we also feel is still essen- 
tial to proper coordination outside of the area in which this Board 
will serve. 

The Cuarrman. I might say for the benefit of the members present 
when we meet again this afternoon and proceed with questions from 
other members of the committee of some pertinent and important 
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questions which I am going to ask Mr. Durfee and other members of 
the Board. 
The committee will stand in recess now until 1:30 this afternoon. 
(Thereupon, at 12 noon, the subcommittee was recessed, to recon- 
vene at 1:30 p. m., same day). 


AFTERNOON SESSION 


The committee reconvened at 1:30 p. m., upon the expiration of 
the recess. 

The CuHarrman. The committee will come to order. 

When the committee recessed at the noon hour Mr. Durfee was on 
the witness stand and being questioned by members of the committee. 

I believe the next member is Mr. Beamer of Indiana. 


STATEMENT OF JAMES R. DURFEE—Resumed 


Mr. Beamer. Thank you very much, Mr. Chairman, and Mr. Dur- 
fee, I want to add my compliments to the statements that other mem- 
bers have made for your excellent presentation this morning. 

We are all very vitally interested in the work that the CAB is 
doing and we want to encourage you to continue the excellent job 
that you and the other members have been doing. 

I have only 2 or 3 questions, very brief questions. They can be 
answered most briefly, I hope, because they pertain more or less not 
to the problem of safety directly, but to the structure of your organi- 
zation as originally intended or, perhaps, as modern practice has 
made it. 

You made reference this morning to the quasi-legislative and the 
quasi-judicial aspects of the Board, and today it is more or less, under 
the Reorganization Act, under the executive agency; is that correct? 

As I understand it, that being the case, what would you think of 
the proposal that has been made by some people for an administrative 
court? 

In other words, as it is now, you must act as your own court more 
or less and that is true of other agencies. 

I am wondering whether perhaps the administrative court pro- 
posal that has been set forth by some other agencies and individuals 
could be applied in your individual case. Have you any comments 
on that ? 

Mr. Durrer. Mr. Congressman, I would not say under the Reor- 
ganization Act that have been passed since the original Civil Aero- 
nautics Act of 1938 that this Board in discharge of its quasi-legis- 
lative and quasi-judicial functions has become either by law or usage 
more of a part of the executive branch than the legislative branch. 

I believe that it was the intent of Congress that this Board in the 
discharge of its regulatory functions was to be an agency of the 
Congress. 

I believe that the Board is still an agency of the Congress. 

I would say that in my experience the only area in which the exec- 
utive branch of the Government has entered into the deliberations of 
this Board has been in the area of international air agreements, 
which, under the Civil Aeronautics Act and the specific delegations 
of authority to the executive by the Congress in that field, require 
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the approval of the President on, No. 1, international air agreements 
which are actually negotiated by the State Department, with the 
Board as an adviser. 

And, secondly, designation of carriers and of international routes, 
American-flag carriers and American international routes, over which 
such carriers are to travel requiring executive approval. 

Mr. Beamer. Pardon me. What I am trying to get at is this: 

After the Board, for example, may have made an administrative 
finding and announced its finding, then there may be a contest on the 

art of some individuals or competing companies, or a question may 
= raised by some other organization, even by the Congress itself. 

The question I am attempting to pose is this: 

Should the judicial functions of administrative agencies, including 
the Civil Aeronautics Board, be transferred to an administrative 
court ? 

Can you conceive that that might relieve the burden of your work 
and might relieve the burden of the FTC, and FPC, the ICC, and 
many other agencies that, shall we say, deal in controversial problems. 

In other words, do you not have to sit very much as investigator, 
prosecutor, jury, and judge, in many cases? 

I am trying to confine myself to the judiciary line and I am quite 
sure that Congress does not want to overstep its authority in assum- 
ing any judicial power, but, by the same token, I do not think the 
Congress wants to abrogate any of its authority to the executive unless 
there is some specific reason, such as your international agreements. 

Mr. Durrer. I don’t think the Congress has abrogated any of its 
authority to the executive. I don’t think the Congress has delegated 
any of its regulatory authority over aviation to the executive depart- 
ment, except, as I say, in the field of international air agreements 
and in the field of international air carriers, the Board in its quasi— 
this is a generalization 

Mr. Beamer. Of course, my questions were general. 

Mr. Durrer. We have adjudicatory powers. Perhaps those are 
best in the field of regulations when we promulgate rules. 

We do hold hearings after notice. 

Mr. Beamer. You sit and hold hearings and you render an opinion 
just the same as a judge and a jury, do you not? 

Mr. Durree. And then we promulgate a regulatory rule. Then 
there is another quasi-judicial function where carriers apply for a 
route from A to B. Those provisions, I may add, are usually highly 
competitive. There the Board sits in the function of a court under 
the Administrative Procedure Act. 

The parties appear ; under our procedure the hearings are conducted 
by an examiner. The examiner after evidentiary hearings and filing 
of briefs, arrives at a decision. 

That is an examiner’s decision. Any party to the proceeding can 
then except to that decision, file exceptions and briefs in support of 
exceptions, and then the board hears the matter on oral argument. 

Ordinarily we do not hear the evidentiary aspects of and adjudi- 
catory case; for example, a route case. That is usually done by an 
examiner. , , 

Mr. Beamer. You hear the oral arguments of both contestants? 

Mr. Durree. Of all contestants; yes, sir. 
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Mr. Beamer. Yes; that is the same thing as a judge would do, or a 
jury would do ina civil court. 

Mr. Durrer. Yes, sir. 

Mr. Beamer. The reason I am asking this question—my interest is 
prompted as a layman, not as an attorney at all. At the meetings of 
the bar association in the District of Columbia in December of last 
year and January of this year, they have held rather lengthy discus- 
sions and copies ‘of those discussions have come to my attention and 
to the attention of other members. 

It is something to think about perhaps that here you are weighted 
and loaded with a lot of work and you are asking for more assistance 
because you have more work to do. 

Is it possible, perhaps, that some administrative court could be 
established that would relieve you people of this work ? 

After all, you are making the investigation. Then you have to 
pass on the decision later on. 

Mr. Durree. Yes, sir. 

Mr. Beamer. I just wanted a brief statement, and I do not want to 
pin you to it, but I wondered, because other agencies are going to be 
asked the same question. 

Mr. Durrer. I would say, Congressman, that at least in the process 
that has been carried on, within the field of State regulatory law and 
Federal regulatory law, up to this time whereby, as you say, it can be 
said the Board makes the rules, the C ompliance Division of the Board 
may go out and investigate whether the rules are being violated or 
any other complaint, and then if necessary the Board can eventually 
act as a judge, there is something, I might say to that complaint, but 
I believe, sir, that I would be very hesitant to recommend any such 
radical departure as is now proposed. 

I believe that the experience of this Government, or the experience 
of all of the stated within this Government who have used this pro- 
cedure, for at least a half century, has demonstrated that it works. 

I am a lawyer. I was engaged in the general practice of law for 
25 years. I think as an attorney I approached the regulatory com- 
mission with some of the same skepticism that every “other Jawyer 
approaches it. 

Let’s say that basically, sir, most lawyers don’t like commission 
practice. Most lawyers who are adjusted and adapted are inured 
to court practice prefer to practice in a court, but I would say that 
with respect to the attorneys who have specialized or adjusted them- 
selves to the representation of clients before an administrative quasi- 
judicial agency, I don’t think that the majority of the complaint 
which comes from the bar association comes from those people. 

I am engaging in some generalizations and I am familiar with the 
background of it and I would be very hesitant, sir, to sit here and 
recommend that this board be divested of its judicial functions within 
the field of the regulation of aviation. 

Specifically, let's s take the selection of an airline route. Let’s say 
the one from New York to Miami, which we recently decided. 

[ don’t know whether everybody is happy. That involved a mar- 
ket. As I am informed, the market in that area, which was shared 


by Eastern and National Airlines, amounted to $45 million in the 
vear 1955. 
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We certificated a third earrier. The Congress has placed certain 
obligations upon this Board. What are the obligations that the 
Congress has placed upon us in the regulation of competition ‘ 

To what degree shall the Board permit competition ¢ 

Where is competition healthy ‘ 

Where is it unhealthy ? 

If you take this part of the adjudicatory power of the Board, 
particularly, let’s say, in the field of competition, and place it in the 
hands of a separate administrative tribunal, you would certainly have 
to divest us of any responsibility for a healthy economic condition 
within this industry insofar as competition is concerned. 

Mr. Beamer. If you will permit me, I would like to go to the 
second question, because I do not want to prolong the discussion this 
afternoon. 

There are others who would like to ask questions. 

I have two other questions which I think pertinent, neither of 
which I am advocating at this time. I am merely asking the ques- 
tion because I think the Board is going to be confronted with it and 
I predict that all governmental agencies will be confronted with the 
same problem. 

The second question has a very close association. Does the Civil 
Aeronautics Board have a certain or fairly well established rule or set 
of rules that is applied, or followed, in rendering decisions ¢ 

May I say, do you have a formula or yardstick of any type from 
precedent, or from legislation, or from regulation that you follow in 
all cases ? : 

Mr. Durrer. We have basic formulas which have been evolved by 
the Board, which are not set forth in the act. 

In some areas they exist in the form of specific rules. In some | 
areas they exist in the form of precedent, much as a court would follow 

precedent, that the Board has followed policies over the years in 
certain types of cases, 
For example, the formula that the Board uses in determining 
whether a new competitive carrier should be placed on a route in which 
there is now one or more carriers there. 
There are formulas which have been worked out, by process, I 
assume, of trial and error, over the years by the Board which stand 
| as precedents. They are not re lotions: They are not statutes. 
They stand much as precedents in the courts of law. 

Mr. Beamer. I think that is important. I am wondering if you 
feel that perhaps the Board has followed that pattern, or that formula, 
or whatever you want to call it, in making decisions ? 

Of course, I know you have not been on the Board too long but 
looking back on history sometimes, those of us who have been here a 
shorter or longer time wonder whether the Board is always follow- 
ing the pattern set forth or the formula set forth in some previous 
decision. 

Let me illustrate: You referred to the matter of competition in 
airlines. We have had before us so often the idea that business or 
new certification of air routes should be given to those companies 
that are on a high subsidy payment, on the assumption that once they 
are given this additional air route it will increase their revenue and 
thus decrease the subsidy and probably eliminate the subsidy the 
Federal Government would have to pay that airline. 
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That seemed to be an idea that was passed on to us over the years 
by the Board and I think we applauded the Board for it. 

Is that rule always followed, do you think ? 

Mr. Dorrer. I would say, sir, that is one of several considerations 
which the Board would consider. I am not saying that is what 
the Board has to decide. 

Let’s say it is in the field of the Board determining what competition 
is necessary over an existing route. What the Board has first to 
find is what will best serve public convenience and necessity, what 
will best serve the public interest ? 

It may be that by putting a subsidy carrier into a competitive route, 
which we did in the case of Northeast Airlines from New York to 
Miami, the Board may consider that as a factor in arriving at a 
decision. 

I would say that whether or not a subsidy is increased or decreased 
in a competitive route case involving trunkline operations is one of 
several factors which the Board must weigh. 

Mr. Beamer. I merely use that as one illustration. I can appreciate 
that there are many factors some of which we probably are not 
conscious of. 

Another one that has been referred to by the other members of your 
board in previous years is the fact that there is certain area control 
given to one company or another company. 

In other words, this is an attempt to avoid too much duplication 
or overlapping of effort, and that is another one, for example. I pre- 
sume there are many of these parts of your formula or your yardstick 
that you set up. 

I am personally expressing the opinion that has been spoken often 
by members, that they want to compliment your Board on that policy, 
if you do have it, and I think you do have it, of following something 
rather closely, because then when applicants come to your Board they 
will know whether they have a case to start with, or not; is that not 
true? 

Mr. Durree. Yes, sir. 

Mr. Beamer. It is conceivable that you might not have as much 
business to worry about if they know what they can expect to start 
with. 

Mr. Durrer. Yes, sir. As the lawyers say, I don’t think we have 
any rule of stare decisis, such as courts of law do, but I do think that 
we have fairly well established policies and principles that we adopt, 
and I think that while this Board or no other adjudicatory agency 
remains static, our procedures and policies must change just as courts 
of law must change their precedents, depending on the philosophy or 
the economy of the Government, what is required. 

I do think that it is essential to an industry as large as this that there 
be some stability of policy within the board in the exercise of its powers 
as a quasi-judicial agency. 

Mr. Beamer. When I was in the State legislature, Mr. Durfee, we 
were asked by the judiciary committee to establish the fee system in 
order to bring more revenue through the courts in order to reduce the 
workload. 

We found it was very effective.. I am wondering whether you have 
a fee system of any type that might help to sustain your expenses and 
also to reduce your workload ¢ 
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Mr. Durrer. No, sir; we do not. 

Mr. Beamer. The taxpayer pays all of it? 

Mr. Durrer. I don’t think we have any system of assessing costs 
against the industry which we regulate. 

Mr. Bramer. The industry doesn’t pay any fees at all of any kind 
when it comes to that? 

Mr. Durrer. Not that I know of. 

Mr. Beamer. I do not know of any, either. 

Thank you, Mr. Chairman. 

The CHarrman. Mr. Rogers. 

Mr. Rogers. I have no questions. 

The Cuarrman. Mr. Derounian? 

Mr. Derountan. Mr. Durfee, is not the method by which your 
Board operates just the same as the regulatory bodies in the States 
who regulate the public utilities there? They are the judges, the 
prosecutors, and the jury ? 

Mr. Durreg. Yes, sir. 

Mr. Derountan. And from experience you have found out that 
that is the best way in problems of this kind and that is why you 
would not change the system materially as it is today? 

Mr. Dourrer. I would certainly not advocate any change. 

Mr. Rogers. Would the gentleman yield for a question ¢ 

Mr. DerountAn. Yes. 

Mr. Rogers. Did you say the Board were the judges, the prosecutor, 
and the jury? Who represents the defendant? 

Mr. DerountAn. I was merely paraphrasing Mr. Beamer’s remarks 
before, and in effect the CAB is that. 

Mr. Dourree. The Board itself is not the prosecutor. 

I might say we have a staff. The Board, particularly in the field 
of compliance, sir, has a department of compliance of our Board in 
the field of investigation and in the field of the complaints, and if 
they wish to bring a complaint against a carrier for noncompliance 
with regulations, in that area, you could say they act as perhaps both 
the policeman and prosecutor, and they act completely without any 
influence of the Board. 

Within my time I don’t think, for example, the Board has ever told 
the Compliance Division to drop this case or push this case. 

The CuatrmMan. Will the gentleman yield there? 

Mr. DerountAn. I yield. 

Mr. Durrer. So I don’t think it can be said that the Board as an 
adjudicatory board, the five men who sit there as a court, ever act as 
a prosecutor. 

The CuatrmMan. Yes, but you say the Compliance Division never 
brings it to the Board. They act on their own. 

Mr. Durrerre. They can bring it to the Board; yes, sir. 

The Cuatrman. However, generally they do not bring it to the 
Board. They go ahead and act on it. 

Mr. Durrer. They go ahead and act on it if they think they can 
correct the violation. 

The Cuarmman. However, they could bring it to the Board? 

Mr. Durrer. Yes, sir. 

The Cuarrman. I did not want to have a misimpression in the 
record. 


Mr. Durrer. They could and do. 
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Mr. Derountan. There you are with the Compliance Division and 
they are acting for you, even though you do not physically go out 
and chase these people. They are acting for you and you take the 
responsibility in the final analysis, do you not, for their actions? 

Mr. Durrer. They are our arm, I suppose, in the same sense that a 
district attorney is regarded as an officer of the court. 

Mr. Derountan. Yes, sir. 

That is all. 

The CxHarrman. They are employees. You employ them, Mr. 
Chairman ? 

Mr. Durree. Yes, sir; we do. 

The Cuarrman. In that sense it is different from the district at- 


torney in the position he is with the judge. You, of course, also write 
rules ? 


Mr. Durrer. Yes, sir. 

The Cuatrman. Which they, of course, act upon. 

Mr. Durrer. Yes, sir; that is one of the reasons why we call it 
quasi-judicial. 

The Cuarrman. Mr. Younger. 

Mr. Youncer. Mr. Durfee, this morning you indicated that in your 
opinion the Board was drifting toward the administrative branch of 
the Government, rather than the legislative; is that true? 

Mr. Durree. If I left that impression, Mr. Congressman, I did not 
intend that as a generalization. What I intended to say, sir, is that 
this Board is an agency of the Congress in performing the delegated 
responsibilities which the Congress has given to it and does act as a 
quasi-legislative agency. 

It acts asa eiandl fundicha agency and also acts as an administrative 
agency. 

Mr. Youncer. Yes; we have all of that, but in the explanation I 
ents from you that the drift was more to the executive and away 

rom the legislative by virtue of the tasks which you had to perform. 

Mr. Durrer. No, sir; I would not say that. I would like to make 
it clear if I have said it that I would not characterize it as a drift. 
The only area in which this Board is associated. with the executive 
branch of the Government, sir, is in the field of international air 
agreements and the designation of international air carriers, where the 

ongress itself has placed the final authority in the hands of the Presi- 
dent, to whose authority our decisions are subject to his approval. 

He has the final say. The Congress has said so. 

Outside of that area, sir, in the field of checks and safety regula- 
tions within the United States of domestic air carriers, within the 
year that I have been on this Board I have not seen any tendency on 
the part of the executive to try to assert any authority over this 
Board in that area. 

Mr. Youncer. Your relationship with the CAA you say, is much 
closer than it was? 

Mr. Durrer. That is right, sir. 

Mr. Youncer. You would not say that the CAA was a legislative 
body, would you, or responsible to the legislative ? 

Mr. Durree. No, sir; the executive. It is an executive agency. 

Mr. Youncer. Yes. You are closer to them all the time? 

r. Durrze. Yes, sir. 
Mr. Younger. That is the point. 
90960—57-——37 
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| Mr. Durer. We have come closer, sir, I believe without surrender- 
ing any of the powers vested in the Board except I would say in one 
area, in which it has even been suggested to us by the Congress that 
it might be possible to delegate further rulemaking power to the 
CAA, . I believe I stated this morning that the Board is very cautious 
about delegating any.of its rulemaking power to the C because 
we are the ones that are responsible to the Congress,. The CAA is re- 
sponsible to the President. 

.\Mr. Youncer. As far as my experience with these independent 
agencies like yours, is that we have set up a fourth branch of the Gov- 
ernment. We originally started out with three coordinated inde- 
pendent branches and now we have set up a fourth branch, including 
all of these independent agencies, yours and the ICC and all of the 
rest, which are not responsible to the legislative, and they are not re- 
sponsible to the executive, and they are not responsible to the judicial, 
but they function in all capacities. 

They legislate, they administer, and they have the quasi-judicial 
function and they are not responsible to any branch of our original 
three independent coordinated branches of the Government. That 
has been my experience, but we will pass that up. 

Another thing you mentioned this morning is you expressed the 
hope that this new Board, the Airways Modernization Board, would 
accomplish something. What do you base that on? 

Mr. Dorres. I might say that I am not expressing an individual 
opinion. The Board examined it and our staff examined it. We 
examined the proposed bill and we concurred generally with the pur- 
poses of the bill. One of the matters that I base it on is the fact 
that there have been within the Air Coordinating Committee, within 
the area of coordination of the military and civilian aviation, sub- 
stantial areas of disagreement. I believe that one of the things which 
is envisioned in this bill in the creation of an Airways Modernization 
Board, is to bring it right to the top level so that if there is any policy 
conflict it can be solved right at the top, to wit, by the Secretary of 
Defense, one of the members of the Board by the Secretary of Com- 
merce, one of the members of the Board, and by the third, by the 
Chairman to be designated by the President. 

I believe that much of the area of disagreement that goes on between 
agencies occurs because it never reaches the top level of responsibility, 
the top level of final determination. I think this Board accomplishes 
that purpose. 

Mr. Younger. Do you think, for instance, that Secretary Wilson 
ae ever override a recommendation by the Chief of Staff of the Air 

orce ? 

Mr. Dorree. I prefer not to express an opinion on that. 

Mr. Youncer. You made the statement that you think the Board 
will achieve results and I want to know why. 

Mr. Durree. Whether Secretary Wilson overrode it or not, sir, if 
the Secretary of Commerce and the Chairman appointed by the Pres- 
ident overrode him, it would not matter very much what Secretary 
Wilson said. 

They would have a 2 to 1 vote. The same thing could happen in 
the Commerce Department. 

Mr. Youncer. You had the Air Navigation Development Board 
set up first in 1948 for this same purpose. 
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Mr. Durrez. The Air Navigation Development Board, sir, if I 
understand it, is not top level, final determination policy. There is 
nobody on the Air Nav igation Development Board of the stature of the 
Secretary of Defense or the Secretary of Commerce. In fact, it is a 
subordinate national agency. 

Mr. YouNGER. Then, there was set up the Air Space Use Commit- 


tee, which was coordination between the CAB, and the CAA, and the 
Air Force. 


Mr. Durrer. Yes, sir. 

Mr. Youncer. And they got nowhere. 

Mr. Durrer. That was set up within the Air Coordinating Com- 
mittee. 

Mr. Youncer. Yes; and they got nowhere. 

Mr. Durrer. Well, it is a question about how have they got it. I 
would say there are certain areas that they did not get to. 

Mr. Youncer. They must not have achieved results; otherwise, 
Mr. Curtis would not come in with another recommendation. In 
other words, his recommendation is based solely on the idea that noth- 
ing has been done and we have not accomplished anything, and he says 
so in his report in so many words. 

Now, we set up another committee and what I am interested in is 
that it is the old American system of setting up a committee and 
think that we have solved a problem when in this case I do not think 
they have solved the prob lem at all. 

I think you have just set up—and we will have set up if the Con- 
gress passes the bill—another committee and Secretary Weeks will 
never override the CAA Administrator and Secretary Wilson will 
never override the Chief of Staff any more than they have before 
and you will have no more coordination. Following your argument 
to its ultimate conclusion, the President ought to be the one that 
settles this. 

Then, you would not have to go any higher. 

Mr. Durree. Congressman, this is not my argument. May I say, 
sir, that the Board does not intrude itself into matters of policy such 
as this, except for the fact that we were specifically asked by com- 
mittees of Congress to comment upon this legislation, and we did 
comment on it. 

The Board and staff analyzed it and commented on it in response 
to a specific request and I am not going to stand in front of any 
committee and argue on behalf of that. 

We have submitted our comments which are to the effect that we 
believe that such legislation would be beneficial. 

Mr. Youncer. What I am trying to get at is why you came to that 
conclusion. That is all Iam trying to do. If you have a conclusion, 
certainly the Congress ought to know why and how you arrived at 
that conclusion. 

Mr. Durrer. We came to the conclusion, sir, I believe because in 
the first place I do not think it is contemplated that the aemeae 
Modernization Board is to be another permanent agency of the Gov- 
ernment. I believe General Curtis himself contemplates that this 
is to be a specific agency which was created at the direction of the 
President for the purpose of being an interim agency to bridge prob- 
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lems which arise between now and the time when we are in the jet 
air age. 

If I understand, that is the purpose of the Airways Modernization 
Board. 

Mr. Youncer. He will be here tomorrow, but I was interested be- 
cause you made the statement this mor ning that you had such high 
hopes, and I was wondering why you had such high hopes, because 
I haven’t, very frankly. 

It is a temporary committee just like all the rest of these that have 
gone by the boards and we will have another year past and there 
will be no more agreement between VOR/DME and TACAN and 
so forth, than we have had heretofore. It will be the same problem. 

One other question and Iam through. You mentioned about fees. 
Can you tell me any reason why the CAB should not be self- -support- 
ing with the industry that it services any more than the Federal Home 
Loan Bank Board or the Federal Reserve Board are self-supported 
from the institutions which they service ? 

Mr. Durree. I assume by that, Congressman, you contemplate a 
form of assessment of costs against the airlines? 

Mr. YouncGer. That is right. 

Mr. Durrer. That is not a subject that I have gone into. I would 
say prior to the time that I came here the commission of which I was 
chairman in Wisconsin did assess costs of regulation against utilities 
and railroads. We did not assess the cost of regulations against buses 
because of the fact that there are so many bus operators who are sub- 
ject to regulation who would only have 1 or 2 buses that the cost 

accounting procedures to figure out how Soa to regulate it would 
cost much more than the figures that you got paid, ‘but within the 
field of utilities and railroad ‘regulations, we did assess the cost, and in 
our budget it is my recollection that in the last year that I was chair- 
man that constituted about 60 percent of our budget. 

It was required to be approved by the appropriations committee 
so that we did not overassess anybody, but it was assessed. 

I have not gone into that, Congressman, as to whether it would be 
feasible in assessing the costs of the regulations against airlines, but 
perhaps our comptroller, Mr. Mulligan, can answer the question. 

Mr. Mutiiean. M. C. Mulligan, Secretary and Comptroller. There 
is on the statute books, a provision of law enacted, as I recall, in 1951 
which expressed the policy of Congress as in favor of collection by 
means of fees or other levies, the cost or as much thereof that would 
be practicable from those, specifically in our case, the regulated air 
carriers. The legislation provided that the procedures for carrying 
out that provision would be subject to cemiletione provided by the 
President, and I am relying on memory as to dates, but I believe it 

yas in 1953 that the Budget Bureau issued a circular which set forth 
certain basic standards and called upon specifically the regulatory 
commissions to develop a prepared schedule of fees or charges ; specifi- 
cally in the case of applicant for a certificate of convenience or neces- 
sity, or in the case of an air carrier already holding such a certificate, 
upon application by him for a change in the terms of his certificate. 

The schedule of those fees was to be developed from the standpoint 
of recovering as much as possible of the cost of that particular func- 
tion of our agency. Later it was my understanding that additional 
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instructions would issue covering the other phases, but for the moment 
it was the phase dealing with actually the economic regulations. 

The Board provided as I understand, as did other eee com- 
missions—specifically I know ICC—and we developed a proposed 
schedule of fees which would have returned to the pees ap- 
proximately, as I recall, $1 million more or less, on an annual basis, 
which of course would not completely cover the cost of our operation 
and at about the time we were ready to publish this schedule a reso- 
lution was adopted by the Senate Interstate and Foreign Commerce 
Committee calling upon those agencies which were involved, specifi- 

sally, the regulatory agencies, to suspend any further activity in the 
area, pending an investigation by that committee. 

That investigation was subsequently made and it is my recollection 
that the conclusion was that any such collecting of fees represented 
such a radical change in the basic underlying theory of Federal reg- 
ulation that it would require special and specific legislation of the 
Congress. 

Mr. Youncer. Do you remember what year that was? 

Mr. Mutuican. That would have been in 1954, sir. As a conse- 
quence nothing further has been done. 

Mr. Youncer. That is all, Mr. Chairman. 

The Cuatrrman. Mr. Avery ? 

Mr. Avery. No questions. 

The Cuarrman. Mr. Alger? 

Mr. Aveer. No question, Mr. Chairman. 

The Cuarrman. Mr. Chairman, I have a few questions I would like 
to ask, and I hope you will be just as brief in your replies and to the 
point as I am going ‘to try to be in my questions. 

In the first place, is it possible under present regulations for 
pilot to operate legally under instrument flight rule conditions off an 
airway and in uncontrolled airspace 

Mr. Durree. Yes, sir; Mr. Bakke? 

Mr. Baxxe. The answer to that is “Yes, sir.” 

The Catan. Airline pilots have recommended that airport 
tower control be mandatory to limit or restrict VFR traffic from 
entering or departing an airport-controlled zone when in the con- 
troller’s opinion weather or other conditions may affect the safe sep- 
aration of traffic. What would be the objections to that authority? 

Mr. Bakke. Sir, the controller does have that authority when the 
visibility is reported between 3 miles and 1 mile right now. 

There is no such authority when the visibilty is in excess of 3 miles 
and if your question is directed toward that condition I believe the 
only answer I can give is that up until now the Board has considered 
this to be an unnecessary restriction of the freedom of access to air- 
space. 

The CHalnaan. I think you better come around, Mr. Bakke, be- 
cause we are going to have need of you. 

As a teal of the Grand Canyon accident has any consideration 
been given to changing the regulations to prohibit operation of air 

varrier aircraft 1,000 feet on top of cleuds as was done by one of the 
pilots in that instance? 

Mr. Baxxe. I believe the correct answer to that would be “Yes,’ 
sir, consideration has been given, but I would be more particular ; by 
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the Board’s staff. I recall of no instance in which the staff or anyone 
outside the Board’s staff requested the Board formally to consider 
such a proposal. 

I believe the answer to that aspect of the question which deals with 
why no further action was taken is the fact that in our judgment the 
capacity of our existing traflic-control system does not permit the 
control of all aircraft intending or desiring to use the airspace under 
circumstances when 1,000 on top operation is technically possible. 

In view of the fact that the capacity of the air traffic control 
system does not permit it, the Board has had to determine whether 
restrictions against the use of that airspace by the number of aircraft 
desiring to use it is justified under today’s traffic hazard. 

Up until now, the Board has determined that pilots can adequately 
separate aircraft from each other when certain visibility conditions 
exist and that because they are able to do this the restrictions against 
movement under those conditions would not be in the public interest. 

The Cratman. Then, in other words, consideration has been given 
to it, but nothing has been done about it ? 

Mr. Baxxe. I would say, sir, that consideration definitely has been 
given it by the Board’s staff. 

The Cuamman. There has been considerable discussion of the so- 
called no-show problem, not only from the standpoint of it costing 
the airlines money, but inconveniencing those who would like to fly 
but can’t get tickets. Has the Board given this problem consideration 
or do you feel it is something that carriers must work out themselves ? 

Mr. Durrer. The Board had hearings on this subject with the car- 
riers and up to now, Mr. Chairman, the Board has emphatically made 
it clear that this was a problem which must be solved and if the 
industry did not solve it, the Board would solve it. 

Up to now we have proceeded on the theory and in the belief that 
the industry was making substantial progress in that direction. I 
believe the industry has already adopted rules requiring advance 
payment for tickets on reservations, and I believe has recently agreed 
upon the assessment of a penalty where the ticket is purchased and 
the purchaser of the ticket does not then show for his reservation. 

When he goes back with his ticket, the airline has his money. They 
can require him to pay a penalty before he can turn in his ticket for 
another reservation. 

I have just been shown a release here dated April 16 in the American 
Aviation Daily as to a new agreement arrived at between the carriers 
on this problem. I have not had a chance to observe it. I would say 
that one of the things that the carriers deferred action on after putting 
out their rules on the requirement, the time period required in which 
one had to make a reservation prior to booking, prior to the time 
that he got on the airplane, was what penalties if any, they would 
attach if you failed to show and their was considerable difference of 
opinion between the airlines as to a penalty provision. ; 

I believe that they finally agreed upon that. It is, I believe, the 
feeling of the Board that substantial progress has been made by the 
airlines themselves in a matter which affects public relations within 
their own industry. 

The Cuatrman. In other words, the first part of the question is 
that the Board takes the position that it is a problem that the carriers 
should work out themselves. 











AGENCY HEARINGS 575 


As to the second part, if they do not, then the Board will step into 
the picture. 


Mr. Durrer. Yes, sir. 

Mr. Rogers. Mr. Dur fee, have you issued any orders requiring that 
arrangements be made for ‘the purchase or issuance of a ticket so far 
in advance of a flight ? 

Mr. Durrer. No, sir. 

Mr. Rogers. Are you familiar with the fact that some of the air- 
lines are advising people who call in for reservations that they will 
give them until 4 or 5 o'clock to get the ticket and that if they do not, 
their reservations will be canceled and that it is a Government regu- 
lation ? 

Mr. Durrer. I am advised that such representations are being made 
and when those occasions have been called to our attention 1 might 
say that I have personally signed a couple of communications to a 
couple of airline presidents in which they said that this was required 
by the Government and in which rather than argue with them I asked 
them where did they get that information and in response to which I 
received a retraction and a copy of a letter which was written to the 
party to whom they had made the representation. 

We have had passengers write to us stating that such representations 
were made by airlines. 

Mr. Rogers. One was made to me to that effect and I was told that 
I would either get there at 5 o’clock, under the Government regula- 
tions, or I would not have a reservation. 

[ think that that practice ought to be stopped. 

Mr. Durrer. When it has been called to our attention, we have 
tried to stop it. 

Mr. Rocers. I do not want to get any particular one into trouble 
and I am sure that the party that so advised me had been led to 
believe that she was correct by some other source. I am trying to 
run the source down now. 

If I knew I would be glad to report it to you. 

That is all I have, Mr. Chairman. 

Mr. Fitynvr. May I ask one question along the same line of the last 
question ? 

The CuHatrmMan. Mr. Flynt? 

Mr. Fiynt. Mr. Chairman, you say you think it is an airline prob- 
lem to be decided by the carriers themselves; if they do not, however, 
that the Civil Aeronautics Board will. 

Mr. Durrer. Yes, sir. 

Mr. Fitynr. How much time do you think there should be given to 
the carriers before the Board acts ? 

Mr. Durrer. It depends entirely on how much progress they make; 
we think they are making progress. This is a very troublesome 
question. It is a very fine question of customer-airline public rela- 
tions which we felt essentially they should be permitted to work out 
a 

I believe the Board is presently of the opinion that progress is at 
least satisfactory so that we have not felt that we had to lower the 
boom yet. 

Mr. Fiynvr. I notice you say you think it is essentially a problem 
of customer ations I would like to take issue with that by saying, 
what do you think about the convenience of the customers who are 
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denied a reservation which is and should be available to them if the 
rules were in effect and administered either by voluntary agreement 
with the carriers or by direction of the Civil Aeronautics Board that 
the no-show penalties be forwith and promptly put into effect. 

Mr. Durrre. That is the kind of customer that I was talking about. 

Mr. Fiynr. You were talking about those customers instead of the 
ones who might have to pay the penalty ? 

Mr. Durrer. The customers that get on do not have to worry. It 
is the customers that do not get on that are the customers that have 
to pay the penalty because they don’t get on. 

Mr. Frynr. I was thinking of the one trying to get a reservation. 
Actually I know that when T fly back and forth to Georgia I have 
difficulty getting certain flights back here more than I do when fl ing 
South. "The minute I get out there and board the plane I will see hon “om 
10 to 15 empty places on the large plane, and those are the kind of 
things that I think could and would be eliminated by a penalty clause 
on no-show. 

Mr. Durrer. Congressman Flynt, this has been a long and trouble- 
some problem to this Board. Perhaps our Vice Chairman, Senator 
Gurney, could comment on this problem. He has been here a lot 
longer than I have. I know it has been a subject of recurrent trouble 
to the Board. 

Do you have any further comment, Senator? 

Mr. Gurney. Your statements are all correct, Mr. Chairman and 
the carriers met, the vice presidents in charge of operation, at some 
convention in New Orleans, I believe it was, and on Monday of this 
sean they agreed on a three-point program. Briefly it says: 

A $3 penalty on no-shows, on all except helicopter operators who 
will assess a $1 charge. 

2. Reconfirmation of space for continuing and return flights effec- 
tive July 15. 

3. A modified minimum time-limit plan for ticket pickup, the 
modification to be effective June 1. 

The plan, effective September 15, 1957, if the CAB approves it, 
will expire 90 days after that ATA’s 1958 spring meeting and no 
later than August 1, 1958. 

In other words, they are going to see if this $3 penalty and the others 
work out for the benefit of the: traveling public so that the airplanes 
do not take off with empty seats when there are people that want 
to ride. 

Mr. Friyntr. Thank you. 

The Cuatrman. We have been hearing about inconvenience to the 
traveling public caused by this so-c: alled ov erbooking. Is this really 
a problem, Mr. Chairman? 

Mr. Durrre. Yes, sir, it is. 

The Curarrman. Is it one for the Board to consider? 

Mr. Durrer. If it involves adequacy of service it certainly is; 
yes, sir. 

The Cuairman. In other words, you mean to state that it is not 
one that the carriers should handle themselves alone ? 

Mr. Durrer. If they can handle it they should handle it themselves. 
If they cannot, the Board must. 

The Cuamman. Has the Board made any study of booking and 
reservation practices on the carriers to see if these operations are 
being ceaviod out in way to protect the public interest ? 
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Mr. Durrer. Yes, sir. The staff made a very thorough and ex- 
haustive analysis of this entire problem of bookings, no-shows, and 
cancellations. The results of this study were summarized. 

When we called the carriers in we told them what the situation 
was. We gave them time to meet and propose remedies for that 
situation. 

As I say, 3 to now, I believe we have not felt as yet impelled to 
intervene. The progress being made is a little slower than we desire, 
but substantial progress has been made. 

Mr. Anton of our Compliance Division might be able to speak more 
directly to this point, Mr. Chairman. This is within his field. 

The CHarmman. All right. We will be glad to have you answer 
the question. 

Mr. Anton. Mr. Chairman, the problem of overbooking is directly 
tied in with the problem of no-show. Many of the carriers are deliber- 
ately overbooking to compensate for the no-show. As a result of that 
policy that some of the airlines have engaged in, we have conducted an 
investigation over the last 6 or 8 months and as a result of the investiga- 
tion that we have made we have warned certain carriers about this 
practice, and in the case of certain carriers who have been flagrant in 
the abuse of overbooking and overselling—and I say this more or less 
off the record if the newspapers don’t mind—we are going to file 
complaints very shortly against the carriers who have been flagrant in 
their abuse of this. 

The Cuairman. I am not sure that your admonition will have 
much effect in view of the fact that there are so many other people 
sitting in the audience. 

Mr. Durrer. We will waive the privilege. 

Mr. Anton. I wanted the committee to know that we are in the 
process of filing complaints. Our attorneys are writing them up this 
week. 

The CHatrrman. We might as well find out now as after while, 
Senator, do you have a comment ? 

Mr. Gurney. You expressed an interest as to why the Board was 
interested in this no-show and overbooking. They do tie in again. 
The Board’s interest is in seeing that seats are filled if there is any- 
body there to pay the money for those seats, because the more rev- 
enues the carriers take in, the more efficient operation they have and, 
therefore, the profits are greater and the Board will have a good 
justification for saying to the airlines, “Your rates are too high.” 

If the seats are filled we have a better chance of lowering rates. 

Mr. Rogers. There was some discussion, Mr. Durfee, about the 
penalty provisions for the no-show. Has consideration been given to 
the penalty provisions flowing from the carrier to the passenger in 
this overloading situation that has become so flagrant ? 

Mr. Durrer. Whether the Board would assess a penalty against 
the carrier ? 

Mr. Rogers. Yes; that flows to the passenger. As I understand 
it, there is some talk about penalizing the passenger because he buys a 
ticket and then does not get on the plane. 

I have some situations where passengers have bought tickets and 
told they had reservations and then when the plane got there they 
were told it had been oversold at a prior stop and that they could not 
get on that plane. 
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Do you think if we have a penalty for one, we ought to have a 
penalty for the other? It would be a bonus to the passenger and a 
penalty to the carrier. 

Mr. Durrer. I would assume, Mr. Congressman, that if anyone 
could prove that an airline had been negligent—I am not entirely 
sure whether this has even been tried out in courts in the first place— 
he could sue the airline. 

Mr. Rogers. I am not talking about that, though. You are not 
going to require the airline to make the passenger prove that he was 
negligent in not getting there. The thing about it is that there the 
airline already has his 1 money and says, “We won't give you back 
but just so much of it.” T hat is where they have them. I think 
that there ought to be some consideration given to the rights of the 
passengers in ‘this thing if we are going to get into penalty structure 
of it. 

There has been a lot of talk by some of the airline people to me 
about requiring a penalty on no-shows. 

The CuarrMan. I assume the Board has no comment ? 

Mr. Durrer. If we found that a carrier was flagrant enough, I 
suppose we could revoke his certificate. 

Mr. Rocers. I am talking about some bonus running to the pas- 
senger because the facts were misrepresented. 

Mr. Durrer. I believe, Mr. Congressman, that would require some 
legislation. I do not think the Board under the framework of the 
Civil Aeronautics Act as it exists today as an adjudicatory court has 
ever been given the power to say to an airline, “You pay this money 
back to the passenger.” 

Mr. Rogers. Whom was the Board set up to protect? The airlines 
or the passengers? The traveling public? 

Mr. Durrere. Both. 

Mr. Rogers. I am becoming a little confused. 

Mr. Durrer. We have an obligation to both. 

Mr. Rogers. You had adjudicatory power to fix the penalty or to 
promulgate a rule or regulation saying if John Doe buys a ticket 
and he does not show, the airline can exercise the power to withhold 
25 percent of the return of that money. 

Yet, by the same token, you say you do not have the adjudicatory 
power to say that if John Doe buys a ticket and gets a reservation— 
Mr. Durfee, let me finish this. We were interrupted there and I do 
not think that is a very good way to run this thing, but I do want 
this pointed out: 

You are taking the position you have the adjudicatory power to 
do one. Yet, if John Doe buys a ticket and goes out there with his 
bag packed and kisses his wife goodby and goes to get on the plane, 
and they say, “We're Sorry, we oversold this plane in Milwaukee 
and you cannot get on,” and he says, “I have to do something; I have 
to go on this flight,” and they say, “We are awfully sorry about in- 
conveniencing you, but you can’t get on it,” don’t you think he ought 
to be entitled to some kind of recompense with the inconvenience he 
has been put to? 

Mr. Durrer. I would say this, Congressman: In equity and i 
justice I agree with you. I know ‘of no provision under the eiisting 
rules of the Board whereby we have made any provision for that. 
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I assume that in the course of our eventual determination on the 
no-show problem and the booking problem, the Board will have to 
consider the point which you have. just made, which I consider a very 
good point, But which I must confess up to now I have not given 
adequate consideration, to give an adequate answer. 

I do think the Board should be concerned about it and in the even- 
tual determination of this matter, if it lies within the power of the 
Board and if this problem of no-show and advance bookings is not 
solved by the procedures which we now have, and there is still a sub- 

stantial portion of the traveling public which is placed in the predica- 
ment which you have described, I believe the Board should devise 
some methods to take care of that passenger. 

Mr. Rogers. We have had it happen several times, and I did want 
to get that in the record. Thank you very much. 

The Cuamman. Mr. Chairman, there has been a bill introduced 
with reference to requiring the illumination of certain abandoned 
towers. 

Have you been requested for a report on that yet? 

Mr. Durrer. Are you familiar with that, Mr. Bakke? 

Mr. Baxxe. You were referring particularly to abandoned towers ? 

The Cuarrman. Yes. 

Mr. Baxxe. Mr. Chairman, I am advised that we have been recently 
asked to comment on this proposed legislation and that our answer is 
in preparation, but we have not had “opportunity to study this par- 
ticular legislation. 

The Cuatrman. You expect a report on that, then, very soon ? 

Mr. Baxxe. My understanding is that it will be forthcoming very 
soon ; yes, sir. 

The Cramman. Y ou know, of course, financing new equipment is 
another one of the serious problems facing some ‘of the airlines and 
particularly the local-service airlines. The committee has given con- 
sideration to this problem heretofore. We had it in fact in the last 
Congress, and we have it again this Congress. Could you state 
whether or not you have made a report on that proposal ¢ 

Mr. Durrer. Yes, we have, sir. In the legislative program of the 
Board which was submitted through due channels, the Board has 
expressed itself specifically as favoring a program of Government- 
guaranteed loans to assist local-service carriers in the purchase of new 
aircraft because of the very definite type of carrier in attracting new 
capital. 

The Cuarrman. The Local Service Airline Association held a meet- 
ing recently out in California, I believe, in which they themselves 
recommended this type of program. 

Mr. Durree. I am informed, sir, that there is specific legislation 
which has been drafted by our staff on this subject. 

The Cuatrman., It has not yet been submitted ? 

Mr. Durrer. No, sir. Ali that has been submitted to date is a 
recommendation by the Board as a policy matter that we favor guar- 
anteed loans to local-service carriers. 

The Cuarrman. Have you made any report with reference to other 
legislation which has been introduced with reference to the capital- 
gains provision applicable to the sale of secondhand equipment? 

Mr. Durrer. Have we made any report on that ? 

The CHatrman. Yes. 
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Mr. Durrer. We have not any report on that in this session. 

The Cuatrman. You do have a request from this committee for a 
report. 

Mr. FrrzGeratp. Mr. Chairman, the Board has a capital-gains pro- 
vision in process which has proceeded through the hearing stage and 
will come before the Board very shortly, so that until the decision on 
that, it does not have an affirmative position on that proposed legis- 
lation. 

The Cuarrman. What do you mean the Board is not going to be in 
a position to give a report to the committee on its recommendation 
when a bill has been introduced and is pending before the committee 
for consideration and a request has been made to the Board for a 
report ? 

Mtr. FrrzGerratp. The Board has a case in which it is seeking to 
determine whether or not it should allow capital gains to be treated 
one way or another, and I think the position is that the Board until it 
decides that case cannot prejudge its final position. 

The Cuartrman. I cannot see how a pending case on the question 
would have any bearing on whether or not you would recommend the 
law be changed. 

Mr. Gurney. I might give a little background on it, Mr. Chairman. 
The capital gains came up in a subsidy case, that is, on a case up for 
settlement with a carrier, and it is being adjudic ated through the 
Board proceedings. 

That is how it happened this is a separate proposition of the com- 
mittee itself asking the Board for its decision, but we do have to 
decide that first case in a regular proceeding under the Administra- 
tive Procedure Act. 

The Cuatrman. Do I understand by that, that the Board has the 
authority now to determine whether or not the capital-gains pro- 
vision may be allowed ? 

Mr. Gurney. Yes, I am sure they do in a rate case. 

The Cuatrman. What is the need for the legislation then if you 
have that authority already ? 

Mr. Gurney. If the Board decides against allowing the carrier to 
keep the capital gain, then it comes w ithin the province of the car- 
riers to ask Congress to change the law. 

The Cuarrman. Mr. C hairman, I think you had better give us + 
report in answer to the request in which you could advise the com- 
mittee what the situation is. 

Mr. Durrer. We shall, sir. 

The Cuarman. I am going to ask you about a couple of things 
which are pretty important, and in my opinion, very important, and 
which of course, involve other agencies of Government, particularly 
the military. 

Therefore, if any of these questions would in any way be beyond 
the scope which you feel that you could comment, do not hesitate to 
say so. 

In the first place, I know you are familiar with the policy that was 
stated in the act of 1938, which charges the Board with the responsi- 
bility for encouraging and developing an air transportation system 


properly adapted to the present and future needs of the national de- 
fense. 
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Being familiar with this policy, are you aware of the growth that 
has developed with MATS and the unusually large volume of military 
traffic moved by MATS and the growth of this traffic over the last, say 
5 years ? 

Mr. Durree. In a general way, yes. 

The Cuarrman. Could you advise us of the extent to which our own 
commercial or civil air carriers have participated in this traffic? 

Mr. Durree. I have some figures here, Mr. Chairman, and with the 
permission of the committee, I believe the Board would like to pre- 
pare a response to this request in a specific exhibit to be offered. 

I am not prepared to do that, but I do have some general figures 
here that I think will point that up. 

The CrarrMan. We will be glad to have your general figures, but 
we would be especially interested in having the specific information 
which you said you could supply. I realize that it is a delicate thing 
for the Board to approach, but it is becoming more and more a prob- 
lem for commercial aviation. 

Mr. Durrer. The information we have in a general way, Mr. Chair- 
man, is that in the movement of military traffic by all aircraft, both 
cargo and passenger, which is under control of the Military Air 
Tr: ansport System, MATS, and MATS has control over where it goes, 
the number of passengers carried by the civilian air carriers for 
MATS passengers declined from 37.3 percent of the total passengers 
transported under the jurisdiction of MATS in 1951 to 18.4 percent in 
1956, according to the best figures we have. 

For cargo and mail over the same period, 1951 to 1956, under the 
jurisdiction of the Military Air Transport System, the percentage car- 
ried by the civilian carriers declined from 30.9 percent in 1951 of the 
total amount of the cargo and mail transported under MATS to 9.1 
percent in 1956. 

We would be pleased, sir, if the committee desires, to make a more 
exact analysis of this situation and submit an exhibit to the commit- 
tee. 

The Cuarrman. I wish you would do that because that to me is most 
revealing information. 

(The information is as follows :) 


TABLE No. 1.—Movement of traffic by all aircraft under MATS control 

















Number of passengers Tons, cargo and mail 

Fiscal year Be i ee 6 = 
Total | Military | Civilian | Civilian Total Military | Civilian | Civilian 

carrier carrier | percent carrier | carrier percent 

ae ae ee See ore 
Wb 2t Adatiain' .--| 345,822 | 216,670 | 129, 152 37.3 62,918 | 43,449 19, = 30.9 
Piha eth abiaah 435,180 | 323,145 | 112,035 | 26.7 76, 113 | 52, 862 93,9 25 30. 5 
1953 er" , 482,054 | 380, 886 | 101, 163 20.9 79, 103 | 59, 109 19, sd 25.3 
.  _ (ee 543, 281 440, 359 | 102, 922 18.9 | 85,082 75, 173 | 9, 909 11.6 
19551 | 793.072 | 617,100| 105,974! 14.6] 123.808] 120,517 3, 291 | 2.% 
1956 2 sail 854, 829 697, 842 | 156, 937 18.4 165,217 | 150,125 15, 092 | 9.1 


| 

1 Army dependent travel carried by civil airlines under separate contract with the Army added to MATS 
figures for fiscal 1954 and 1955. This was procured separately by the Army and amounted to 54,517 passen- 
gers in 1954 and 97,332 passengers in 1955. 


2 On Oct. 1, 1955, MATS assumed responsibility for movement of Army dependent traffic. These figures 
are included in MATS figures. 


Source: Hearings before the Subcommittee of the Committee on Appropriations, House of Represen- 
tatives, on the Department of the Air Force Appropriations for 1957, 84th Cong., 2d sess., p. 1449. Figures 
for 1956 added, as furnished by Civil Air Branch, Directorate of Plans, Headquarters USAF. 
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The Cuarrman. Are you in a position to state whether or not the 
civil air carriers could handle this larger proportion of traffic if they 
wore encouraged to develop their fleets and operations in order to do 
so! 

Mr. Durresr. I believe the Board is agreed that the civil air car- 
riers can carry a substantially larger percentage of this traffic than 
they are presently carrying; yes, sir. 

The Cuarrman. Is it because the carriers do not have the fleet avail- 
able, or is it just because the military is just growing and adding to 
theirs and squeezing them out? 

Mr. Durrer. I believe, sir, that it is the position of the carriers that 
they now have the fleet available, the airplanes available, to carry more 
of this traffic and that they will continue to have more planes available 
to carry this traffic. 

The Cuarrman. Can you state whether or not you have any joint 
plans or have there been any joint plans worked out by the CAB and 
the Department of Defense to make maximum use of the available 
capacity of the civil air carriers by the Department of Defense ? 

Mr. Durrer. There have been no joint plans worked out by the CAB 
with the Department of Defense or with any of the military services 
for this purpose. I would say there is joint planning between the 
Department of Defense and the Department of Commerce to use the 
civil air carriers for defense purposes in an emergency, civil reserve air 
fleet, but as to airlift, which we are talking about now, there have been 
no joint plans worked out. 

The Cuarrman. There has been nothing for the future then ? 

Mr. Durrer. Have we any plans contemplated for the future? 

The CHarrMan, Yes. 

Mr. Durree. Not that I know of; no, sir. 

The Cuatrrman. How could the military expect the commercial fleet 
to perform their responsibility in the case of emergency if they do not 
permit them to maintain it and develop it? 

Mr. Durree. I don’t know. 

The Cuatrman. Is that not a matter that the Board should take up 
with the military and find out, or would you suggest it is a matter 
that the committee ought to take up with the military and find out, or 
should both of us do it? 

Mr. Durrer. If the committee took it up we certainly would, I 
can assure you of that, sir. 

The Cuarrman. You certainly would. 

Mr. Durrer. If the committee took it up, we certainly would follow 
through. Yes,sir. I think it isa matter which the Board enunciated 
as a matter of policy, in the act itself and in the statements of civil 
air policy in 1954, and certain statements of policy by the Comptroller 
General in which this Board concurred, all of which were emphatically 
to the effect that further use of the civilian air fleet by the military 
wherever possible would be beneficial. 

The Carman. Well now, in carrying out or in considering the 
policy stated in the act of 1938, do you know what are the present 
plans, if any, of the civil air carriers to expand their capacity to han- 
dle increased loads; that is, passengers and carloads? 

Mr. Durrer. Well, in general, Mr. Chairman, I am informed that 
civil air carriers have now contracts for new aircraft, principally new 
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types of jet planes, approximatly $2.5 billion, which is very substantial 
and large. 


The CuatrMan. But that is to handle their regular passenger busi- 
ness; is it not? 

Mr. Durrer. Passenger and cargo, yes. 

The Cramman. But not to perform any of this military transport; 
or very little of it, I would say. 

Mr. Durree. I question, Mr. Chairman, in view of the facts as to 
the diminution of the percentage which the civil air carriers have 
been carrying for MATS—I question whether any of the carriers in 
contracting for new equipment to the extent of $2.5 billion have done 
so in reliance upon substantially larger amounts of military airlift. 
Because it would seem to me that that would be a very speculative 
basis on which to obligate airlines to obligate themselves for $2.5 
billion. 

The Cratrman. Could you give us something about the practices 
of Military Air Transport Service in procuring commercial airlift ? 
Is it by low bidding, or do they meet them somewhere and have a 
visit and come up with a contract ? 

Mr. Durrer. I understand that the contracts are arrived at by 
competitive bidding and awarded to the lowest bidder. I believe that 
one of the complaints of the airlines is that the contracts, upon which 
bidding is called for at the present time, are for too short a term for 
an airline to commit a percentage of its fleet to military transport 
without the assurance of a longer term for the contract. 

I believe that is one of their complaints. 

The CHatrman. Now, you are familiar with the recommendation 
of the civil air policy report, which was approved by the President 
a couple or 3 years ago ? 

Mr. Durrer. Yes, sir. I believe this Board, in 1954, was there to 
participate in the formulation of the report. We have been called 
to account for it, at any rate. 

The Cuatrman. Then do you think some vigorous action should 
be taken to see to it that the practices of the Department of Defense 
are consistent with the policy declaration ? 

Mr. Durrer. Yes, sir. 

The Cuatrman. Now, that leads me to another question, because 
it does tie right into the important question of safety. 

We have seen reports where these air accidents have occurred all 
over the world. It is in India 1 day, and it is in the Far East another 
day, and in some parts of the United States, and other places—all 
over. I am one of those who feel that when we see that so many 
accidents are occurring, and near misses, in our military operations, 
and some commercial operations, and with military and commercial, 
there must be something lacking in policy. I do not know just w hat 
the answer is, but I do know they are happening too frequently. And 
every time we have an air accident, we lose some of our finest citizens. 
which is a tragedy. Then in addition to that, it heaps up a burden 
on the taxpayers of the country and we have got to stand the cost, and 
the cost to the families and the dependents and the liability otherwise 
that goes with it. 

I have a report here which the Board has issued, in which you are 
familiar with some 452 near collisions in military and civil plane 
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operations during the year 1956. Those are the ones that were volun- 
tarily reported, and I would venture to say there are many, many times 
that number that are never reported. 

As I understand, in your Report 259, you spoke of 131 military, 
134 civil, and 24 unidentified planes. 

So this whole safety program, the way I see it, ties into what we 
have been studying for the last 3 years, starting with that tremendous 
conflict between military and commercial with reference to air navi- 
gation aids. 

We thought last year, when an announcement. was made by you 
before this committee, and Mr. Rothschild, I believe, about the solv- 
ing of that problem, that we were beginning to get somewhere. I 
know that that program has not yet been effectuated; that there has 
not been time. But, nevertheless, we still see these tragic accidents 
occur. 

Do you have any contact at all with the Air Force, or with Navy 
Air, or the Army, as to what their safety policies are? 

Mr. Durrer. Principally through the Air Coordinating Commit- 
tee, I believe, Mr. Chairman. 

The Cuairman, The Air Coordinating Committee has no authority, 
and cannot even come to a decision, unless it is unanimous; is that not 
true ¢ 

Mr. Dorrer. That is right; yes, sir. 

The Cuatrrman. And any one member who does not agree, then, 
can thwart the efforts of every other member of the committee ¢ 

Mr. Durrer. Mr. Bakke, I believe, has a comment. 

Mr. Baxke. I think the answer to that last question, sir, should 
be “no.” 

Any information which is made available to the Board, which is 
pertinent to the Board’s safety regulatory activity, whether it comes 
from the ACC or any other body, may be used by the Civil Aero- 
nautics Board in its safety regulatory function without the veto of 
any person in the ACC. This is a responsibility which falls upon the 
Board and not upon the ACC. 

It may very well be that the ACC is a source of information from 
time to time useful for the Board in carrying out its safety regulatory 
program, but there is no person on the ACC that can veto any of 
the Board’s safety regulatory programs. 

Now, with respect to the sources of information, we do have avail- 
able to us regularly the products of the Department of Defense deal- 
ing with various matters of policy as they relate to safety, aviation 
safety, in the military departments. Their detailed military statis- 
tics, however, are not available to us. I will put it this way: They 
have not been available to us. We are not aware, for instance, of the 
detailed statistics of the safety of MATS operations, such as those 
to which you referred earlier. 

We do know, however, about our own air carrier statistics in inter- 
national operations, and they have been, I would think, by any 
measure, excellent. 

So far as the near-miss occurrences are concerned, I believe that the 
committee’s attention should be brought to the fact that the report 
which the Board published about 2 weeks ago dealing with the near- 
miss problem has been the first detailed accounting of this problem 
that has ever been made, and I daresay that this is not so much a meas- 
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ure of the further deterioration of this problem in the last 9 months 
as it is a measure of what the problem is that is with us. 

I think we are now awakening to the numbers of near misses that 
actually do occur. And this is the first such report that has been 
published. 

Now, with respect to all of the statistics which were included in 
that report, the Board is not prepared at this time to assess precisely 
their significance. This report to which you refer is essentially a 
statistical study, which puts down, for all to see, the various com- 
binations of data which our near-miss program has brought out. 

We have had, ever since the near-miss program began, certain regu- 
latory projects in being. Some have required very close collaboration 
with the CAA, because they tied in directly with the implementation 
of their air facilities program—the air traffic control facilities pro- 
gram. 

We are on the verge, for instance, of publishing notices of rulemak- 
ing with respect to two very important matters. 

One deals with the implementation of a high altitude area control 
system at 24,000 feet and above. Now that the facilities of the Ad- 
ministrator are sufficient for the exercise of air traffic control in all 
airspace above 24,000 feet under IFR conditions, the Board’s regula- 
tion will reflect that readiness, that is, the capacity of the system, by 
declaring all of that airspace controlled airspace. And, therefore, 
no movement under IF R conditions, under instrument flight rules 
conditions, will take place without clearance by the Administrator. 

We have processed other regulations dealing with high altitude 
flight, such as the high altitude quadrantal rule, which increases the 
vertical clearance margins between aircraft engaged in high-altitude 
operations. 

We are in the process of publishing a notice of proposed rulemak- 
ing with respect to the elimination of off-airways IFR in high-altitude 
operations. This is the problem to which you referred earlier. 

I would say, sir, during the last 9 months there has been considerable 
progress; that there have been at least 2 very important develop- 
ments which have taken place which do now and will continue in the 
future to color the progress which we are able to report to the 
committee. 

One is the increased capacity of the air traffic control system. That, 
as you observed, is just now beginning to make itself apparent. 

And the second is a further rationalization of the air traffic control 
problem. We are beginning to find out more completely where the 
weak spots are and where attention is required. 

The CHarrmMan. But the point I raised is that it seems to me—I may 
be wrong—that the military is not making the progress we are realiz- 
ing in the general aviation and commercial field, particularly the com- 
mercial field. 

Now, that is the reason I say that I think there must be something 
wrong with their safety policy. It must be too lax, or there must be 
something lacking somewhere. You realize how many fatal accidents 
the Air Force had in 1955? 

Mr. Baxxe. No, sir. I am not familiar with that. 

The Cuamman. Three hundred and forty-three. Do you realize 
how many they had in 1956? Three hundred and twelve. The number 
of fatalities resulting from those accidents, 760 in 1955 and 702 in 1956. 
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That is within the Air Force itself. It does not take in the Navy or 
the Army. And when we have these accidents occur day after day, 
all over the world, where MATS operations sometimes are involved, 
and when we see the iner eased perfection of our commercial air car- 
riers, it seems to me that it is a problem well worth considering, to 
utilize the services of our commercial fleets, insofar as possible, and 
to do something about the policies which are bringing about these 
tremendous and terrible tragedies and fatalities. That is the point 
that I raised, and that is the point that I am going to ask this com- 
mittee to give more attention to. 

Anything further ? 

Mr. Roserrs. Mr. Durfee, could you give us the picture with refer- 
ence to the hearing docket on applic ations for certificates, as to how 
many are pending and as to how many you handled during the last 
fiscal year and what the condition of the docket is at this time? 

Mr. Durrre. I believe I may have that information here. 

Mr. Brown, our chief examiner, or Mr. Mulligan, do you have that 
data available here ? 

Mr. Mutuiean. Yes, sir. As of December 1956, we had on hand— 
this is our total docket—564 applications that had been on file less than 
18 months. We had 223 on file over 18 months but less than 3 years, 
and we had 557 on hand that had been filed more than 3 years, for a 
total of 1,344. 

Mr. Roserts. Is there any breakdown as to how many of those are 
separate-type hearings and how many are area-type hearings? 

Mr. Mctuican. I do not have that precise breakdown at hand, sir. 
I would be glad to furnish it, however, for the record. 

Mr. Roeerts. There is one thing that occurs to me that particularly 
affects my area. That is in an area hearing when the territory to be 
served is primarily that which lends itself to a feeder line on a local 
carrier. 

The filing of an appearance or counterpetition by the trunkline 
seems in many cases to hold up the final decision by the hearing 
examiner, it seems to me, unduly. And I am wondering if the Board 
has given any consideration to perhaps a change in procedure that 
would cause a trunkline to have to affirm or put up some type of in- 
demnifying bond in case the decision goes against their contention. 
What I am trying to say is—I know ‘T am not very clear—that it 
seems to me there ought ‘to be some way to make the trunklines ab- 
solutely sincere about serv ing these smaller points. Otherwise, when 
you lump them together in an area hearing, it seems to me that you 
deprive many of the smaller points of service that they could get 
through the feeder-type operation. 

I wonder if that proposition has been given any consideration by 
the Board ? 

Mr. Durree. No, I do not believe it has, Mr. Congressman. I would 
say it would be a very difficult proposition to be given consideration. 
If a trunkline intervenes in a local service case, it intervenes on the 
basis that its rights, its operative rights, will be adversely affected. 
That is usually done under a legal principle, I believe, known as the 
Ashbacker doctrine, in which the trunkline asserts that unless it is per- 
mitted to be a party to the record of the proceeding, if it is excluded 
from the proceeding, if the area of investigation by the Board would 











AGENCY HEARINGS 587 


be mutually exclusive to the rights of the trunkline, it has a legal 
right to intervene. 

ow, it has the right, whether in the assertion of the right it has 
used proper discretion, ‘proper caution, as to whether or not it has 
any business in the case or not, would be a very difficult thing for the 
Board to evaluate. Because you are evaluating as between litigants 
that come in and say, “I have got a right to “be in this case. My 
rights are going to be affected,” ‘and unless the Board, if they asked 
to. intervene, finds that their. rights may be affected, we would not 
permit them to intervene. But if we permit them to intervene, it is 
on the basis that their rights would or could be affected. And I be- 
lieve, sir, it would be very difficult to attempt to penalize a carrier 
for the assertion of a right which they have under the law. 

Mr. Roserts. Well, I certainly would not favor denying anyone 
their legal rights. However, i in one of the cases that I have in mind 
now, one of the trunk carriers overflies one of the points that is 
sought by a feeder-type line. And you could not, for all kingdom 
come, get the trunkline to serve that particular point. They would 
shudder at the thought that they might get the right, because they 
simply do not want to be bothered with it. It is not significant enough 
for them to serve. 

But it seems to me that when you bring them in and you lump them 
together, you make the smaller cities suffer a long period of time until 
you hear out the contention of the trunkline. “And I do not know 
that there is anything we can do about it, but I just wondered if that 
was a problem in your consideration at the Board at the top level ? 

Mr. Durrer. Yes, sir. That is the problem. 

Mr. Macponarp. I just have one question, Mr. Durfee. These sta- 
tistics on safety are very interesting. I was wondering: Did you have 
a definition of what constitutes a near miss ? 

Mr. Durrer. We sent out forms that asked pilots to report on what 
they call a near miss, and I guess there was some vari: a of opinion 
as between pilots as to what “constituted a near miss. I do not know 
whether we attempted to find that out, did we, Mr. Bakke? 

Mr. Bakker. Sir, there is no definition as such of “near miss.” But 
the form which is sent out is self-explanatory with respect to differ- 
ences. In other words, it asks the pilot to show on the form what the 
nearest distance between the two aircraft was. Was it less than 100 
feet, between 100 and 500, between 500 and 1,000, and so on. In other 
words, no quantitative definition of near miss was required, in our 
opinion, because the form was self-explanatory. 

Mr. Macponarp. What is a quantitative definition ? 

Mr. Baxxr. I mean we did not try to say aircraft coming within a 
certain distance constituted a near miss. We merely left it up to the 
pilot. When in his judgment safety was jeopardized, he should report 
to us and tell us in his opinion how close the aircraft actually came. 

Mr. Macponarp. As a veteran writer of some combat reports, I 
suppose a lot of it, that is whether it is characterized as a near miss or 
not, depends upon the fortitude of the pilot, does it not ? 

Mr. Bakke. Yes, sir. As an example, we have had some reports 
sent us, near miss reports, in which the pilot claimed to have seen the 
airplane more than 2 miles away. 

Mr. Macponatp. Did he call that a near miss? 

Mr. Baxxr. In some cases they called it a near miss. 

90960—57——39 
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Mr. Macponatp. Did you correlate this information? I mean, is a 
2-mile near miss, as reported to you as a near miss, counted in these 
figures ? 

Mr. Baxke. Sir, we removed some of the reports from the total, 
but very, very few of them. Directly in answer to your question, I 
think that the 2-mile report is in this statistic. I would have to check. 
But the report which we gave indicates the distances. In other words, 
there is a table in the report which the Board circulated which gives 
that answer. Because it gives the distances between aircraft at the 
time of the near miss. 

Mr. Macponarp. What would the mean average of all the pilots 
circulated come to? 

Mr. Baxxe. Sir, we made no such determination. 

There is one additional comment I should make. Whether a near 
miss report is rendered in any given instance depends also on the cir- 
cumstances involved. For instance, if an aircraft were flying in and 
out of clouds in an area in which he believed no other aircraft should 
have been within 10 minutes cruising of his location and under those 
circumstances happened to see an aircraft, say, 2 miles away, he would 
have regarded that as a near miss, because he would have considered 
it a flagrant violation of the minimum separation criteria for IFR. 

We would have to color the report with the circumstances under 
which the pilot was operating. And it would be my recollection that 
the 2-mile report, for instance, was one such report. 

Mr. Macponarp. Well, in tarde the near-miss report, it seemed 
to me that the figures were very minimum. I fly a little bit, and I have 
been scared to death any number of times and I wonder if my degree 
of being afraid is correlated to that of the pilot. And it seemed to 
me that this number of near misses you could get recorded in a month 
at the Washington Airport. And I was wondering if you had any 
rules or regulations concerning what a near miss was. 

Mr. Baxke. No, sir; we do not. This, by the way, is one of the 
hings that we are trying to determine from this sampling that we 
»re taking. We recognize that it cannot be complete, but it does at 
east give us a cross section of one group of pilots who are sensitive 
10 our reporting system. It gives us some idea along the lines that 
you suggest. 

Mr. Macponatp. Would you agree that those near misses as re- 
ported are only a fraction of the near misses that occur throughout 
the United States? 

Mr. Bakke. Sir, I would agree with that. Frankly, I have no idea 
of knowing what kind of a fraction, however. 

Mr. Macponaxp. I have nothing further, Mr. Chairman. 

The Cuarrman. Mr. Hale? 

Mr. Hate. I just wanted to ask you, Mr. Bakke: I was not quite 
sure I understood an answer you just made to Mr. Macdonald. Did I 
ne con Per you to say that some misses are considered technically 

“ar misses in aviation parlance which would not ordinarily be re- 
anited by a layman as near misses ? 

Mr. Baxxe. Sir, I did not say that precisely, but I think I would 
agree with that statement; that the layman probably would not regard 
an airplane a mile away as a near miss, but that there are circum- 
stances in which a pilot having seen an airplane within a mile would 
be troubled by it. 











AGENCY HEARINGS 589 


And as I explained before, one of those circumstances would be a 
flight under instrument flight rules in and out of clouds under very 
doubtful weather conditions, where clearly no visual flight rules 
operation could be conducted. If, under those circumstances, I were 
to see another aircraft within a mile, I would be troubled. And I 
would consider that, I think, a near miss notwithstanding that rela- 

tively great distance, because 1 mile is not adequate separation under 
the system of positive control that is normally available to us today. 

Mr. Hatz. What about 2 miles? 

I am wondering where you draw the line as to what is near and 
what is not. 

Mr. Baxxe. Well, sir, if the incident occurred on an airway for 
instance, I would expect a separation equivalent to 10 minutes of 
cruise speed. This may seem a very, very large distance, but it would 
be fair to say I would expect to see no aircraft within a normal visual 
range under instrument-flight-rules conditions. I would expect to 
see none. 

Mr. Hate. Then, according to that testimony which you have just 
given, the figures which we have from the CAB on near misses do 
include some misses which were not really near in a lay sense. 

Mr. Baxxe. Yes, sir; | would say that is true. 

Mr. Hare. This statement is mildly encouraging. 

Mr. Macponatp. Would not most of this depend on the rate of 
closure, plus the directions of the planes? Just a plane 2 miles away 
that is not coming at you is not much of a risk, is it ? 

Mr. Bakke. Well, sir, if I could again restate the circumstances 
which I described before: Under those circumstances, | would say a 
plane 2 miles away would be suflicient cause for concern. 

Mr. Macponarp. But do these near misses take into consideration 
the rate of closure as well as direction of planes ? 

Mr. Bakke. They take them into account in the sense that pilots 
are asked to report relative bearings and approximate speeds of both 
aircraft. From those we can determine the direction of flight with 
respect to each other and rates of closure. 

Mr. Friynr. On that question of quantitative differential, Mr. 
Bakke, is it not true that two jet-type aircraft within 4 miles of each 
other is potentially a greater hazard than 2 slow-flying planes as close 
as 1,000 feet ¢ 

Mr. Bakke. Sir, the question as you put it is a very difficult ques- 
tion to answer precisely. I wonder if I might make a somewhat more 
general answer. 

Mr. Fiynvt. Certainly. 

Mr. Bakke. Yes, sir. Two jet aircraft at altitude, that is, at their 
optimum cruising altitude, on reciprocal headings, that is, coming in 
opposite directions at precisely the same altitudes, at their highest 
cruising speeds, cannot be seen by the pilots in each aircraft in  suf- 
ficient time, mie the best of weather conditions, to avoid collision 
within limits that could be considered reasonable for the average 
pilot. 

Now, that is a very qualified sentence, but I believe it gives the 
sense of my feeling with respect to this problem. 

Mr. Fiynv. If a pilot of a jet-type aircraft ever sees another plane, 


then, there is ‘nothing he could do to avoid a crash if their paths were 
to cross ¢ 
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Mr. Baxxe. I think that what you have stated has so high a degree 
of probability that we can say it is generally true. It obviously would 
not follow for every pilot under every circumstance, but it has a very 
high degree of probability, and I believe it could be stated as gen- 
erally true. 

The Cuatrman. Mr. Avery? 

Mr. Avery. Mr. Chairman, I was thinking about the statement 
made by one of tiie witnesses a few minutes ago about the number of 
applications before the Board, broken down into a period of 6 months, 
1 year, and 3 years. As I remember the testimony, there were five 
hundred-some that had been pending for more than 3 years. What is 
the policy of the Board, Mr. Chairman? Will they all be more than 
3 years old by the time you get around to hearing them, or what is 
the policy ? 

Mr. Durrer. In the first place, I believe, Mr. Avery, to go back 
into those 531 applications filed more than 3 years ago, you w ould find 
a substantial portion, while they are docketed, and still docketed ap- 
plications—there has been no tendency on the part of the airline or 
anyone affected by the application to request, there is nobody that can 
put a limitation on the number of applications that an attorney for an 
airline wants to file. And I might say that some of them are quite 
prolific in that field. 

The general policy of the Board is, in setting down cases for coats 
gation and hearing, to do it chronologically according to the order 
filing. 

Mr. Avery. Then in effect you are saying they would all be 3 years 
old before they would get to be heard, if you are doing it chronologi- 
cally. 

Mr. Durrer. If I say that in effect, I do not mean that that is true. 
I would like to ask our chief examiner—this is getting back into 
history. It goes back beyond my experience. 

Mr. Brown. Generally that is correct. The applications are as- 
signed in the ‘order of the application of the Ashbacker principle, 
usually the assignment of a given application will bring in applica- 
tions filed much more recently. Your case usually involves more than 
one application. It is a rare proceeding that we have where only one 
application is involved, because almost inevitably you will have 
conflicting applications which must be heard together. 

Mr. Avery. Then would this be a fair question: What is the average 
age of an application that is heard ? 

Mr. Brown. I am afraid that is a question that would be very diffi- 
cult to answer, because some of them may be filed the day of the con- 
ference, some of the ones, that is, that are consolidated into proceed 
ings. And an average figure would be misleading entirely. Some of 
the applications, as the chairman has indicated, have been on file for a 
long time, and were filed originally for defensive purposes, and they 
are still on file. 

Now, we do depart from the order of filing rule in some cases, where 
there are city applications, or where the Board makes a specific direc- 
tive. But in general the order of filing rule is the rule that the 
Board has consistently followed. 

Mr. Avery. Well, could I turn that around? No; I guess I could 
not. I was going to ask you then what would be the shortest time you 
could file to get a hearing. But I can see when the other applications 
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come in, pending one that is already on file, it could be a very short 
time. 

Mr. Brown. That is correct; yes, sir. 

Mr. Avery. Well, is that the lack of staff that drags this out? 

Mr. Brown. That has been, through the years; yes, sir. 

Mr. Avery. Where is most of the interest expressed from? The 
commercial carriers themselves, or the communities that have service 
pending ¢ 

Mr. Brown. I think at the present time, the bulk of it is from the 
communities. I think in the past it has been from the carriers. And 
I think it has varied as the years have gone by. But I believe at the 
present time the bulk of it is communities. 

Now, there are still carriers that have a definite interest, but there is 
a heavy community interest. 

Mr. Avery. In other words, on the more lucrative runs, the carriers 
would try to be a little more aggressive on the pending application 
like we have discussed here before, from Miami to New York or Wash- 
ington. But when you have more or less isolated communities like we 
have in the Middle W est, there would be no unusual incentive on the 
part of the carrier to serve it; but, on the other hand, the community 
would have a very intense interest in that. 

Mr. Brown. I think that is right, sir. 

Mr. Arcer. To Chairman Durfee and Mr. Bakke I wanted to direct 
this question: Is there an automatic warning device now under con- 
sideration, or being developed? Some type ofa proximity device for 
installation in an aircraft? 

Mr. Durree. Antiproximity collision warning device? 

Mr. Arcer. Relative to IF F and all of the other beam devices such 
as radar, impinging on something and coming back, and what not? 

Mr. Bakke. Sir, electronic proximity indicators have been under 
consideration and under development now for a period, I would say, 
of about 10 years. Almost all of this consideration or ’ development, 
however, has been by the manufacturers of electronic equipment. 

There is not now , nor has there been before the Board, any formal 
consideration of such a device as a matter of a regulatory requirement. 
It has been our view, ever since the matter first became subject to a 
good deal of publicity, about a year ago, as a result of our then pre- 
liminary consulation with electronic people, that the device simply 
was not sufficiently well developed, was not sufficiently reliable, and 
possessed certain characteristics which rendered it unsuitable for gen- 
eral use. However, the air carriers on their own initiative pursued the 
development further. They wrote detailed specifications for such an 
equipment. And my understanding is, as of now, that they have 
formally abandoned the project, because of the difficulties encountered 
in the development of such a device for general use. 

As of now, sir, although there is some general interest shown, I know 
of no interest that could give any indication of its imminent installa- 
tion in civil aviation. 

You mentioned IFF. There is, of course, that part of our common 
system program development which calls for the use of an airborne 
radar beacon. The beacon program is still going on. Unfortunately, 
I am not able to give you a real up-to-date report on its status, but 1 
believe that some of the personnel of the Civil Aeronautics Adminis- 
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tration, who I understand will testify before the committee also, will 
be able to do this. 

The only other device which has been under active consideration is 
not truly a proximity indicator, except perhaps in a reverse sense. 
This is the anticollision light, which is, of course, a visual and not a 
radio signal. 

This was recently the subject of an amendment in the Board’s 
regulations just a few weeks ago. This high density light is now 
required equipment in air carrier operations. 

Mr. Atcer. Is it not obvious, Mr. Bakke, even though I am a new- 
comer to this committee, and I, in deference to my newly arrived 
status, have limited my questions in this field—is it not obvious, with 
the rate of closures now between aircraft, that the human eye and 
human capabilities cannot prevent accidents, and we are going to have 
accidents, unless our brain is helped to keep pace by giving pilots 
automatic warning devices telling them from what quadrant or 
direction another airplane is impinging on their course? 

You have just said that one aircraft company has given it up. 

Not to mention clouds, where you cannot see anything at all, how 
are we going to solve this? I have listened in amazement when we 
talk about passing more rules. You cannot pass more rules, when the 
human eye, like in the California case, cannot cope with it. Is the 
Board aware of this? There must be something, as I say, mechani- 
cally, because the human equipment is not up to what we are giving it. 
I mention this at this time because the Board is here. 

Mr. Baxxe. Sir, I believe the answer to that is that the Board 
believes that there are other avenues of solution of this problem that 
are more productive than that of the proximity indicator. I believe 
that even if it were very highly developed, even if it answered all of 
the requirements which we were able to state as to such a device at this 
time, it would still leave much to be desired so far as a satisfactory 
basis for insuring avoidance of collision. 

I think the answer, sir, is the eventual development of a traffic 
control system which is able to extend its services of positive control 
throughout all airspace in which aircraft having the characteristics 
that you described operate. 

Now, this, as I explained before, is what we are beginning to do 
now, by making all high altitude airspace—and that is typically where 
these extremely high speed aircraft operate, having closure speeds 
equivalent to that of a bullet in flight—that by beginning there, and 
by declaring all of that controlled airspace, we are laying the ground- 
work for the Administrator to apply his facilities for positive control 
in that area, and, as the situation warrants, and as his capabilities im- 
prove, to bring that down into other areas which require it. 

My answer to you directly, sir, is that the best means of insuring 
the avoidance of collision in areas or w ith respect to aircraft having 
characteristics or in weather conditions in which it would otherwise 
be impossible, is to arm the Administrator with the facilities for pro- 
viding positive separation through an air traflic control system. 

Mr. Atcer. Well, that is a very fine answer. However, I would 
take issue only to this extent, Mr. Bakke, that I believe we have let the 
speed of aircraft and our terrific i increase in the use of aircraft exceed 
our equal interest and attention to warning devices. I think that one 
has outstripped the other. I do not expect an opinion from you. That 
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is Just my opinion. But I hope we can give you those devices, or at 
least help, and I certainly hope that the Board takes an interest in 
providing it for pilots. Because their eyesight cannot do it, nor 
existing equipment, as I see it, prevent accidents. And we here, who 
are so concerned and ride the aircraft as much as anyone, realize that, 
too, we are going to have accidents, and we are kidding ourselves 
unless we have better equipment than now of a proximity nature. 

Thank you, Mr. Chairman. 

Mr. Fiynt (presiding). Thank you, Mr. Bakke. 

Mr. Durfee, I want to thank you for your presence here today, for 
your statement, for your answers to questions, along with the state- 
ments that have been made by other members of the Civil Aeronautics 
Board that are here with you today, and for the various members of 
the staff who have contributed to this meeting today. 

This will conclude the meeting of this committee on the continuation 
of public hearings on aircraft safety until 10 o’clock tomorrow morn- 
ing, at which time the first witness will be Hon. James T. Pyle, Admin- 
istrator of the Civil Aeronautics Administration. 

Mr. Durrer. Mr. Chairman, may I make one brief concluding 
statement ? 

Mr. Fiynr. Yes, sir. 

Mr. Durrer. We have been requested to supply specific informa- 
tion, and we would like the privilege, and I believe it would merit 
the attention of the committee, to insert areas of — here 
today to supply supplemental information for the record in this case. 
And in that connection, Mr. Chairman, I would like to say that with 
reference to my comments as to MATS, my comments as to the policy 
of this Government, as to the encour agement of commercial air trans- 
port aircraft in as large numbers as possible, to serve as auxiliary 
military aircraft is essential. The Board adheres to that as a matter 
of policy. 

The Board is further in agreement that the declining percentage 
of passengers and air cargo being presently carried by civilian air 
carriers is a matter of concern to the Board which, as I stated, requires 
encouragement consideration. 

In making these statements, however, Mr. Chairman, I do not believe 
the Board wishes to intrude into the field of or express opinions con- 
cerning the strategic necessity of MATS by the Department of Defense 
in the long-range planning for the military security of this country. 
That is a field upon which we will not attempt to express opinions. 

I believe that is a field in which the Congress and the Department 
of Defense must reach the answer. However, we do reiterate that 
we stand by the statements of policy of this Government, the state- 
ment of civil air policy and the statement of the accountants and the 
statements of the Comptroller General filed with the Congress in 
which this Board has concurred, that commercial carriers should be 
encouraged to provide more civilian airlift for the military. How 
much more, and in what areas that is to be provided, in the face of 
the declining percentages of what they are carrying now, I believe 
is not a field in which this Board would care to try to intrude its own 
judgment. 

Mr. Fiynt. Thank you, Mr. Durfee. And your request of a moment 
ago, without objection, is granted, to supply additional information. 

Does the Chair have anything further? 
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The Cuarrman. No; except, Mr. Chairman, I want to thank you 
and the members of your Board and your staff for this privilege that 
we have had and the very fine session that we have had. Personally, 
I have enjoyed this opportunity to listen to your presentations and 
your discussions here today. 

We want to be of any assistance that we can to you and the Board 
in the many duties and responsibilities that you have in this important 
field. 

So on behalf of the committee, we thank you for your appearance 
here today. We have given you a pretty full day’s work, but I hope 
it will be helpful; and I know it will to us. 

Mr. Durrer. May I, in turn, Mr. Chairman, express the thanks 
of the Board and its staff for the fair and courteous way in which we 
have been treated here by the committee. 

The CuarrMan. Before we adjourn let me say this: We were, of 
course, expecting to get to the CAA today, too, but in view of the 
hour I think it would be appropriate to go over until the morning. 

The committee will meet at 10 o’clock in the morning, at which 
time, Mr. Pyle, if it is convenient for you to be here, we will hear you 
first, and then Mr. Curtis will be heard after your presentation. 

(Whereupon, at 4 p. m., the hearing was adjourned until 10 a. m., 


Wednesday, April 17, 1957.) 
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WEDNESDAY, APRIL 17, 1957 


Howse or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND Foreign COMMERCE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to adjournment in room 
1334 New House Office Building, Hon. Oren Harris (chairman) pre- 
siding. 

The Cramman. The committee will come to order. 

As we continue hearings this morning on air navigation, we will 
have a Mr. Pyle, Administrator of Civil Aeronautics, as our first 
witness. 

This, I believe, is the last of the series of hearings we have of 
agencies of the Government under our legislative jurisdiction. 

“Mr. Pyle, if we inconvenienced you yesterday by keeping you here 
all day without being able to get to you, and having you and your staff 
come back today, all I can say is that I just hope ; it will inure to the 
benefit of everyone; but, we are glad to have you with us. 

I know that you have had to adjust your plans to be here for this 
meeting. If we have caused you any inconvenience or upset any plans 
you might have had with the industry, we are very SOITy, but as you 
know, our committee schedule is very heav y and we are try ing to con- 
clude this part of the program so that we can proceed with the legisla- 
tive matters that must receive attention. 

I believe as we have done with the other agencies, we will ask you 
to give for the record a brief description of your background and then 
if you will, introduce for the record, the members of the staff who are 
accompanying you here today, and indicate their positions and the 
length of service they have had with the agency. 


STATEMENT OF J. T. PYLE, ADMINISTRATOR OF CIVIL AERONAU- 
TICS, DEPARTMENT OF COMMERCE, WASHINGTON, D. C. 


Mr. Pye. Shall I proceed, Mr. Chairman? 

The CuatrMan. You may proceed. 

Mr. Pytx. Mr. Chairman, I would first like to preface my state- 
ment by saying that far from being an inconvenience to us, we learned 
much from the questioning and discussion yesterday and we do wel- 
come this opportunity to come before the Members of Congress and 
tell our story. We feel that it is something—I feel personally, our 
agency has perhaps been somewhat remiss in not devoting more time 
to discussions of our problems and our organization, basically, with 
Members of Congress. Therefore, this opportunity to come up here 
and appear before you is very close to my heart and I do hope that 
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you and many members of your committee will take advantage of 
aan ny questions that may occur to you as we want to get our 
story before you. 

My name is J. T. Pyle, and I am Administrator of Civil Aeronau- 
tics Administration. I have been appointed to this office by the Pres- 
ident, was appointed in December of the preceding year, 1956. Prior 
to that time I was acting Administrator. 

My background in aviation is about 25 years as a pilot. I was 14 
years with Pan American World Airways and then went into private 
business in Denver, Colo. 

In 1953 I came east to assist the Assistant Secretary of the Navy 
for Air as liaison officer with civil aviation problems, and worked 
from that time until I came with CAA in March of 1956, very closely 
with this agency. 

So, I have been fortunate in knowing the background of some of 
the problems of the CAA and also what a fine group of people with 
whom I work. 

Now, I would like to introduce, if you wish, Mr. Chairman, our 
group who is here. 

First is Mr. D. D. Thomas, Director, Office of Air Traffic Control. 

And, will you stand and give your background and experience ? 

Mr. Tuomas. Mr. Chairman, I am David D. Thomas. I have been 
in air traffic control work for around 18 or 19 years with CAA. I 
have had some commercial aviation experience, some military avi- 
ation experience; also am a pilot. 

Mr. Pyte, The next is Joseph H. Tippets, Director, Office of Navi- 
gation Facilities. 

Mr. Trerets. Mr. Chairman, I am Joseph H. Tippets. I have been 
with the CAA since 1937 and 5 years preceding that in the Navy. 
My work has been almost entirely radio and electronics, and com- 
munications. Prior to the position I now hold, I was Director of 
the Federal Airways under the CAA. 

Mr. Pyuz. The next is Roy Keeley, Director of the Office of Flight 
Operations and Airworthiness. 

Mr. Keetry. I have been in aviation, I have been in aviation going 
on 40 years. 

The Cuarrman. You started young, did you not? 

Mr. Keretry. I did. I have been a pilot throughout that period and 
associated with the industry in many ramifications, both on my own 
account and for industry as a whole. I have spent practically 18 
years with the Civil Aeronautics Administration and its predecessors, 
and in many capacities, and I have been director of flight operations 
and airworthiness since the 18th of February 1957. 

Mr. Pytze. Mr. Herbert Howell, Director of the Office of Airports. 

Mr. Howe.i. Mr. Chairman, I have been in airport work since 
1930; have been with the Civil Aeronautics Administration since 
1940, both in the field and in the Washington office. 

Mr. Pyte. Mr. Meizel, personnel officer. 

Mr. Meizet. I am J. Meizel, personnel officer of CAA. I have 
been with CAA about 10 years; personnel officer for the last 8. 

Mr. Prix. D’Arcy Harvey, chief of the program control staff, air 
traffic control. 

Mr. Harvey. Mr. Chairman, I have been in CAA since 1942 doing 
operations research for aviation. 
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Mr. Pyxe. And last, but certainly not least, Mr. William Davis, 
who is Deputy Administrator. 

Mr. Davis. Mr, Chairman, I came to CAA in 1938. Prior to that 
I was a pilot in the Navy for 9 years. 

The Cureaeen, Thank you very much. I believe you skipped one. 

Mr. Pyxx. I am sorry. 

The Cuarrman. Back there on the front seat. 

Mr. Pyue. Mr. Robert Boyle, General Counsel. 

Mr. Boris. Mr. Chairman, I am Robert P. Boyle, General Coun- 
sel. I have been with the Civil Aeronautics Administration or its 
predecessor since 1938, with the exception of approximately 314 
years when I was in the Navy. That constitutes my experience in 
the field of aviation. 

The Cuarrman. Being a lawyer myself, I did not want to over- 
look the General Counsel. We think they are necessary. 

We want to extend a welcome to the staff members along with 
you, Mr. Pyle, and I think it is appropriate to say in order that 
we can see you, to have these visits together, and that they will be 
very helpful, certainly, as far as our relationship is concerned in 
our understanding and your understanding of the problems that we 
might deal with. 

You may proceed, Mr. Pyle. I might say that at 11 o’clock, we 
are going to have to hear another witness; Mr. Curtis from the 
White House is here and we want to hear him. 

Mr. Pyrite. Well, Mr. Chairman, with the time schedule being 
short, I will try to make my statement as brief as possible. 

The basic purpose of the CAA is to insure the safety of the public 
insofar as aeronautical activities are concerned. This is our mission 
in life. In order to accomplish this basic purpose, we must enforce 
the regulations, the civil air regulations, that are promulgated by 
the Civil Aeronautics Board, in the interest of this objective and 
furthermore we must operate efficiently and safely, the extremely 
complicated air navigation system that we have established as our 
air traffic control sy stem consisting of a nationwide network, all of 
which enables us to control the air traffic both civil and military 
that is in the air constantly over this country. 

We have an organization here in Washington which numbers 
about 1,600 people. We have a field organization which is an addi- 
tional about 19, ,000 people at this stage of our development. 

We have six regional offices, the first regional office based in New 
York; the second region in Fort Worth; third region in Kansas 
City, our headquarters i in Kansas City; fourth region in Los Ange- 
les; fifth region in Anchorage, Alaska, and sixth region in Honolulu. 

We also have various local and district offices which I will not go 
into at this time in the interest of brevity. 

The principal operating divisions of the CAA are the following: 
Air Trafic Control headed by Mr. Thomas; Air Navigation Fa- 
cilities; the Office of Flight Operations and Airworthiness and the 
airports offices. These are the operating corps of our organization. 

We have a fifth division which is the Office of International Co- 
operation, which is rather an international policy office and an op- 
erating office. However, we call it a program office. 
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In addition, we have the administrative functions—the General 
Counsel’s office; program and development office; Personnel Office, 
Budget and Finance Office, and General Service Office. 

I have had placed before you an organization chart which ex- 
plains briefly how our organization is set up. 

In addition we have some field offices, which are highly important 
to our organization. We have a technical development center, at 
Indianapolis, in which we conduct the research and development for 
the CAA as well as for the ANDB, here we also undertake in-service 
improvements; the improvements of VOR components of our naviga- 
tion system and others. 

I would hope some day that it would be possible for some of the 
members, or all of the committee to go out to Indianapolis and see 
this work. We are mighty proud of what we are doing out there. We 
have a fine organization and they are doing a man-sized job. 

We also have what we call an aeronautical center at Oklahoma City 
where we perform two functions. First, we train our personnel at 
Oklahoma City; bring in our new people, traffic controllers, mainte- 
nance; flight inspectors , and flight operations inspectors, and train 
them in accordance with their particular specialty at Oklahoma City. 

We are also in the process of constructing, with the help of the Gen- 
eral Services Administration, a $13 million installation down there in 
which this training function will be housed. It will also house a com- 
plete warehouse facility, and distribution organization which will 
provide logistic stores for our activities all over the world. 

We have worldwide responsibilities, which I will go into in a few 
moments. 

We also have the obligation to operate 3 airports, 1 of which is the 
Washington National Airport, with which you are all familiar. 

We also have been directed by Congress to operate two airports 

1 Alaska: the Anchorage and Fairbanks airports. They are both 
operated by the CAA and under appropriations afforded by Congress. 

I think—and we will demonstrate this by charts in a few minutes— 
that the basic and major problem with which we are faced today, is 
increase in air traffic. Rather than take your time to describe it, I 
think that the charts will demonstrate graphically the problems we 
are faced with and which permeate our whole organization—the prob- 
lems we are faced with in the handling of this air traffic control and 
aircraft, general aviation, and air carrier aircraft, business and so 
the steps we are taking through our organizations to meet this in- 
creased responsibility. 

The first office I would like to go over with you is the Office of Air 
Traffic Control. 

By its very name, it is obvious that the responsibility is to control 
air traffic, and I again remind you that it includes not only civilian 
aircraft, general aviation and air carrier aircraft, business and so 
forth, but it also includes all military aircraft except those flying on 
special strictly tactical missions over which we have no control, 

One of the biggest problems we are faced with today is the question 
of airspace. This came out in the discussions yesterday and believe 
me, gentlemen, it is a serious problem. It is a vanishing national 
resource that we are gradually losing—and I am afraid perhaps the 
word “gradually” is wrong. It is going very fast. 
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The problem asserts itself in an inability sometimes to be able to 
set up airways for the movement of traflic because we find restricted 
areas or training areas that the military requires. For example, we 
are anxious to set up airways to move traffic more expeditiously on a 
coast-to-coast basis. We find that this conflicts with the military 
reservations. We must find a proper answer so that we can meet the 
need of national defense training required by the military and at the 

same time have a system to provide safe, orderly, and expeditious 
movement of our traffic which in many instances include the military 
themselves. 

Another problem that gets in this area is the question of high tow- 
ers; television and broadcast towers. This permeates the airspace 
and creates a problem, particularly in dense sections, high-density 
areas, such as New York, Washington, Dallas, Los Angeles s, and so 
forth. 

The sum and substance of it from the standpoint of handling traffic 
is there just is not enough airspace and we have got to find a way 
around this problem. We are working closely right now with the 
military to try to lick this problem. 

Another problem that faces us, in this traflic control, is the modern 
high-performance aircraft, and I think sometimes tactically, the 
military aircraft can well be described as manned missiles. Just for 
example, an aircraft with a closure rate of 1,800 miles an hour, 2 air- 
craft, 900 miles an hour each, which is common with military aircraft 
nowadays, the pilot covers, or the 2 pilots cover, or come together in 2 
seconds, if they are a mile apart. Or if they are traveling ‘at the rate 
of 3,000 miles, closure speed, they come together at a rate, of 3,000 
miles an hour, taking 1.2 of a second, to cover that gap of a mile. 

Well, it is quite obvious that is impossible, with that closing rate, 
to avoid each other if they are on a collision course. 

So, we have got to work out ways and means to solve this problem 
by proper traffic control. 

I think the discussion of the proximity device was very pertinent. 
This is an area in which all concerned are working hard, both industry 
as well as ourselves, to see whether we cannot per rfect some device that 
will, in addition to proper traffic control, enable the pilot to know that 
there is another airplane in his vicinity. The problem, however, we 
have got to recognize, is that if you have such a device it may be 
ringing the bell so much that the pilot will be tempted to turn it off. 
We have got to find our way around this somehow. We have got to 
have additional research and development which is now in process, 
to find out ways and means to display this information for the con- 
troller in order to enable him to control traffic. 

We can show you on visits to our facilities right now how the 
men are working with pieces of paper on which they write all this 
information. This manual system must be replaced by an electronic 
display system. We don’t know the answer yet. We can’t rush into 
this thing. We have got to find the answer and we have got to be sure 
it is foolproof, because if not, we, of course, are going to compromise 
with safety. 

So, we have got to find the right answer. We have got to try and 
test it and be sure it is right and then put it into being. 

This is not a simple process that is done in a day. 

We must perfect our communications system. 
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Right now, the pilot is at the mercy of his earphones, and believe me, 
when you get into high density areas, or even out in areas sparsely 
populated, the din on “the earphones is almost unbearable. We have 
got to work out mathematic means to transfer much of this informa- 
tion for the airplane to the ground and back. This can be done, but 
the technological improvements that we have are not yet advanced 
far enough to put it into operation. 

We must put into effect automatic computers in our centers, so we 
can do a lot of this calculating and estimating, flight plans, and so 
forth, automatically. 

And last, but not least, in the traffic-control area is the question of 
personnel. We have got to hire them; recruit them; we have got to 
train them, so that we can have them available to go into our system 
and do a job. 

Now, it is not a simple matter to train a controller. It is a 2-year 
process and this is one of the problems we are trying to catch up 
with, get these men; get them trained; so we can put them in positions 
of responsibility where they can pull their weight. 

The next office I would like to just describe briefly is Mr. Tippets’ 
office, the office of air navigation facilities and its responsibilities, to 
see to the procurement, planning and designs; the purchase and in- 
stallation of the various components that make up our air-navigation 
system. It includes navigation aids; it includes communications that 
are necessary; the land lines setup—the whole picture. 

Mr. Tippets and his group have been doing a good job, a splendid 
job. They have been given appropriations, thanks to the generosity of 
the Congress, which will enable them to get this job done. 

I might say that the appropriations are on an order of magnitude 
that in 1957—I think my figures are correct—we got more money to 
spend 3 in this important area than was made available for the years 
1952 through 1956. 

This puts a big burden on Mr. Tippets’ boys, but they came through 
and they are right on schedule, getting these things, this equipment, 
procuring it and installing it. And, we are not just buying for the 
sake of buying, and make our targets. We are buying equipment, 
which is developed according to our specifications, and we know 
what we are buying from factory inspections and other means, and 
we know that we are : buyi ing what we need. 

His office is divided into a number of divisions—the Systems Engi- 
neering Division; the Program Engineering Division; and then vari- 
ous equipment manufacturing divisions; Radar Engineering Division ; 
Navigational Aids Engineering Division; Communications Engineer- 
ing Division; Plant Engineering Division: and we have a Maintenance 
Engineering Division which is responsible for the maintenance and 
keeping of this equipment operating. 

And, we have a record—I think it is about 99 percent—of having 
on the air all of our facilities, so that the pilot knows that it is going 
to be on the air, and if not, there is advice through various procedures 
we use to tell him that a certain facility will not be usable for a short 
length of time, while they are doing maintenance work. 

The Flight Inspection Division—this division through the use of 
aircraft monitors and tests the accuracy of our navigation aids. 
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Now, heretofore, we have done this with DC-3 aircraft, and Beech 
aircraft, at low altitudes in good weather. Obviously this is not a 
very efficient system because there are many days in which we cannot 
fly. 

As a result, we have gone into a program, which is the first time it 
has been gone into in the world, to get a Convair type of aircraft 
flying at 20,000 feet on airline- type schedule. This means that today 
we can go in and check these facilities, day or night, on an airline-type 
schedule. This requires extensive experimentation ; expensive instru- 
mentation of the airplane and various new types of computers and 
theories of operation; but we feel that within a year we will have 
this program worked out, and successfully so, and for the first time 
we will be able to know that at 20,000 feet, our facilities are doing 
such and such. 

Heretofore it has been an educated guess, quite frankly, because 
we have had no way to check at high “altitudes. Furthermore, we 
have been able, through the generosity of the Air Force to get one 
B-57 twin jet whereby we can do the same thing at 40,000 feet. 

So, when these new civil air jets get into operation, as well as the 
present operation at the heights or altitudes flown by the military, 
we can tell then what they can expect by way of navigation aids at 
40,000 feet. 

This is a significant breakthrough for this country. It has never 
been done in the world before. And, I am right proud of what our 
flight inspection divison has worked out. 

There are a great many problems, adidtional problems, but I think 
in the interest of brevity I will not touch on them now. Maybe they 
will come out in connection with questions that we can discuss at a 
later date. 

Our Office of Flight Operations and Airworthiness is responsible 
for the development and enforcement of safety standards and rules 
and regulations for airmen—pilots, flight engineers, controllers; and 
in connection with the certification of aircraft and also for various 
air agencies. By that I mean shops and installations which maintain 
aircraft to specify the standards which they must maintain. 

We, of course, monitor the operation of all airplanes, both scheduled 
and nonscheduled. 

I might point out again that the regulations which we must enforce 
or see that they are complied with, are those that are formulated by 
the Civil Aeronautics Board and I would affirm what Mr. Durfee and 
Mr. Bakke said yesterday. Our relations with the Civil Aeronautics 
Board are of the best and I do not believe in the history of the two 
agencies we have ever had closer relationship, particularly with respect 
to the rulemaking procedure, which is so all important in the interest 
of safety. 

We have one problem area that I would like to emphasize in con- 
nection with our Flight Operations Division. This is the area of 
general aviation which includes private flying, business flying, in- 
struction, crop dusting and so forth. We feel, quite frankly, that 
we have not been forceful enough in enforcing the regulations in this 
area and we have not been tough enough, quite frankly, as Mr. Harris 
so well pointed out, at one of the previous hearings. that we have got 








602 AGENCY HEARINGS 


to get tough in this area. This is one area we are devoting a great 
deal of effort to in an “effort to correct what we feel is a new situation. 

The accident record in general aviation is not good and we intend 
to improve it or find out why we cannot improve it. 

I can assure you we are devoting a great deal of effort in this area. 

I might point out for instance that there are 800,000 holders of 
various certificates which we must supervise. There are 62,000 air- 
craft in this general area of aviation. They flew about 10 million 
hours in 1956. 

There were 10,091 flying ground and mechanical schools; 444 certi- 
ficated repair stations, and various related airport operations. 

So you can see it is a big field and we have our job cut out for us 
in supervising it. 

One of the big problems is to get inspectors, capable inspectors, 
keep them trained and maintain their proficiency in their various 
fields, various types of aircraft, general safety and general aviation. 
On this I think we have a good program now and are going forward 
with it definitely. 

I would point out that our responsibility in addition in the flight 
operations and airworthiness is for the inspection of these aircraft 
that are coming down the production line. And, of course, the most 
dramatic problem in this area is the civilian jets that will be flying 
in less than 2 years—the 707, the DC-8, Convair, and so forth. We 
have right now 28 new airplanes in production, all of which we have 
to certify ; ; all of which we have to examine; all of which we have 
to check, to be sure that the material that goes into these airplanes, 
and the designs are proper, and that they will be safe when they come 
off the line, and that when they bear our stamp, air worthiness certifi- 
cate that the aircraft are safe. This isa big job. 

And the jet, just as an example, the certification of a jet airplane 
requires about four times the manpower Chat a piston aircraft does. 

So this is the kind of a manpower job we are up against at a time 
and an age when it is mighty difficult to get qualified engineers. We 
have a problem in this area which I cannot underestimate. 

We also have a Medical Division which goes into the standards that 
a pilot must maintain. We havea medical research program, which I 
personally intend to see that there is more effort devoted to. I think 
we have not given it the support that we should have and this is most 
important, and particularly as we come into the jet era. 

We have an Airport Division under Mr. Howell, whose primary re- 
sponsibility is Federal aid to the airport program and its adminis- 
tration. 

Now, this, of course, as you are undoubtedly familiar with is a pro- 
gram that is worked out jointly with the communities. They match 
the funds that the Federal Government makes available. However, 
in order to insure that there is the best expenditure of Federal funds, 
we are very careful and we are very critical of the criteria as to what 
should be done in each one of these’ projects. 

We have a priority—the first priority, of course, is for safety, and 
until all safety items at an airport are concluded, we will not take on 
any other projects at that airport. 

Next is the efficiency of operation. This might be a terminal build- 
ing, parking area for aircraft, or taxi ways, to make that airport more 











AGENCY HEARINGS 603 


efficient, and then the convenience items, such as auto parking areas 
and access roads, 

But, we are responsible to the Congress for, the proper expenditure 
of Government funds in this area and I think we have a good program. 

We are also planning to have a Jet Planning Department in our 
Airport Division im order that we can anticipate some of the problems 
that jet airplanes are going to present to us right on the airport, such 
as the taxiing of a jet airplane. This presents a problem, because it 
can pick up things from the surface of the airport that will damage 
the motor of the aircraft. Then, how do you handle them near a 
terminal building with a minimum of noise to the users of the airport 
and vicinity. There is the question of high-speed turners. All of this 
we must. come up with some kind of criteria. to enable the airport 
operator to have the benefit of the best information on the subject that 
is available. 

We have problems in this area, and the time is running short, so we 
have got to go into it. 

We have one other important office I mentioned previously. That 
is the Office of International Cooperation. And, I think sometimes 
that people are not aware of the worldwide responsibility that the 
Civil Aeronautics Administration has. We must not only supervise 
the operation of all of our United States flying operations, such as 
Pan American, TWA, and others, to the very end of their routes; see 
that they are operating properly and in accordance with the regula- 
tions and in accordance with our procedures; that their pilots are 
flying properly and so forth; but we must also watch the operations 
of the foreign-flag carriers into our areas, such as landing in New 
York, Los Angeles, or what have you. 

It imposes a real responsibility on us. 

In addition, we work with ICA, Department of State, by making 
personnel available to them to assist foreign countries in planning 
air navigation facilities and airports, putting them into an operating 
condition. We also train foreign nationals at Oklahoma City on a 
reimbursable program for the ICA. This is very important. This 
has an important aspect, not me from the civil operations stand- 
point whereby American aircraft, American carriers, can go into 
the foreign countries and know that these airports, navigation fa- 
cilities are installed according to United States standards, but it 
has an overriding importance which I think is self-evident to our 
national defense, because our military people can also know that 
these facilities are available for them in foreign countries. 

We have a very distinct responsibility in the foreign field in the 
certification of foreign aircraft. This is a big job for us. I think 
there are—I have forgotten the number of jet and piston aircraft 
which we must certify to—and this is a very long and complicated 

rocedure that we work out with the various foreign nations, to 
is sure that the aircraft, particularly if they are purchased by United 
States companies, such as Capital buying the Viscount, or North- 
east buying the Brittania, to be sure that the product is safe for 
them to operate and navigate. 

The biggest problem in this area that we face in flight operations, 
is that of qualified technicians, and I think this is a problem that is 
across the board insofar as the CAA is concerned. 
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I would like to take a few minutes before 11 o’clock to show some 
charts which demonstrate the extent of the problems I think more 
graphically than any words that I can mention, but I would like 
also to call your attention to this little yellow book that has been 
placed at your desks, the Federal Airways Plan. This is a descrip- 
tion of a plan that we feel that is minimum to catch up in the area of 
navigation facilities, and is absolutely essential so that we can get 
on this jo and provide proper traffic control for civil and military 
aviation. 

And, I would commend it to you. I think it is clear, well set forth, 
but I would hasten to add that if any questions occur to any of you, 
I, or Mr. Davis, will be glad to answer any of your questions, because 
we feel it is important that you understand where we are going, 
how we are going, and the number of dollars involved. 

This is not cheap, and I make no pretense that this is ae 
we can get for nothing. This is a very expensive program, but 
think it is a slits which we can achieve safe traffic control. 

I would also very much like to invite, Mr. Chairman, your commit- 
tee, all of it, to inspect our installations here in Washington. The rea- 
son I say so is that we have a traffic control tower and approach control 
facilities, and a center right here in Washington that is readily avail- 
able and in 3 or 4 hours, preferably in small groups, we can give you, I 
think, an educational briefing on what goes on from the ground in 
handling of traffic. 

Then, I would like very much for those of you who would be inter- 
ested, to take you up in one of our planes and show you what the pilot 
is facing from the standpoint of traffic control communications prob- 
lems, and I would be gratified if any or all of you could come. We 
could set a schedule. . I do nof like to take too many at one time, be- 
cause I think it makes it difficult to ask questions. But, if we could 
have a group of approximately eight, Mr. Chairman, we could set a 
schedule so as to take you through our facilities and arrange for a 
flight. And, I would encourage the members to accept these invita- 
tions at their convenience. If necessary it can be done on a weekend 
or even at night. 

The Cuartrman. That is here in Washington? 

Mr. Pyue. Yes, sir. 

The CHamman, That would be here in Washington, at the Wash- 
ington Airport ? 

Mr. Prue. Yes, sir. 

The Cuarrman. That isa very attractive invitation. I think all the 
members of the committee would like to avail themselves of it and very 
likely. all, or at least some of us will. 

Mr. Pyte. I will be glad to work with Mr. Layton on a schedule. 

The CHarrman. Could it be done unannounced, so to speak ? 

Mr. Pyue. Yes, sir. 

The Cuarman. If everyone out there knows we are coming, we are 
likely to get a little different attention. So, we would like to.see just a 
normal operation without any advance notice. 

Mr. Pyxe. Well, Mr. Chairman, in that respect I think the boys are 
very honest and objective workers, I do not think they pull any 
punches, and I have never gone with these groups, because. I felt that 
the boys would feel more freely to speak to whoever was in the facility 
without my being there. So, we leave it entirely to the senior chief or 
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the facility chief to set xp the program as he sees fit, and the only part 
that I participate in is the flight. 

The Cuatrman. How long will that take? 

Mr. Pye. We can set it up in accordance with whatever schedule 
is convenient for the members. 

The Cuarrman. | know. 

Mr. Pye. I would suggest a morning or an afternoon. 

The Cuarrman. Could it be done in a half a day? 

Mr. Pye. Yes, sir. 

The CuarrmMan. That is very interesting. 

Mr. Pyue. Now, if I could ask Mr. Harvey, Mr. Chairman, to just 
run through these charts quickly, I think they would give you a 
graphic picture of some of the problems. 

The Cuatrman, Yes, sir. 


STATEMENT OF D’ARCY HARVEY, CHIEF, PROGRAM CONTROL 
STAFF OFFICE, CAA 


Mr. Harvey. Can you gentlemen see these charts ? 

The CHarrman. Yes, they are all right. 

Mr. Prue. Mr. Harvey will explain those. 

Mr. Harvey. Since all of the activities in the CAA are related to air 
traffic, let us take a look at this report. 

This is a chart showing the past, present, and future forecasts of 
airline percentages; the 1942 figure there that we had, and 1956 looks 
big as compared to the 13 million in 1948, but the size of our job will 
be 93 million in 1965 and 118 million in 1970, 

So, the 42 million today is not large as compared to what we are 
faced with tomorrow. 

Oftentimes, we think only of our carriers, but as Mr. Pyle said 
earlier, general aviation is also important. 

General aviation flies three times the number of hours as the sched- 
uled airlines. 

Business flying alone has more hours than scheduled air carriers. 
It is interesting to note that when we forecast business flying, we have 
a rate of growth very comparable to the one for scheduled air carriers. 
We expect to have nearly 10 million hours in business flying by 1970, 
which is more than all of the general aviation today. 

Now, when we talk about activities at CAA towers or airports, 
we talk in terms of aircraft operations, landings and takeoffs. 

At the present time we are carrying 15 million air carriers, itiner- 
ants, which is comparable to 614 million in 1948. 

The load we expect to have will be about 30 million in 1965 and at 
least 35 million in 1970—a twofold increase at least. 

It is interesting to note that all types of aircraft are growing in the 
use of CAA facilities, but the military rate of growth is greater than 
either general aviation or air carrier aviation. 

Mr. Pyte. I would emphasize that point, because this military 
rate of increase is due to two things: First, better equipment that the 
military are buying at present and better proficiency of the pilots, and 
this poses a very real problem to our organization in taking care of 
this additional traffic. 

Mr. Hare. That chart does not show both. 

Mr. Harvey. No, sir. 

90960—57——40 
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Mr. O’Hara. Let me ask what the percentage of military flights are 
now as compared with the civilian flights. Is it greater or less? 

Mr. Harvey. No. 

Mr. Pye. That is very difficult to answer, because there are so 
many different criteria, but roughly, on a weighted average, we figure 
somewhere in the neighborhood of 40 percent. However, this I 
have to qualify as depending upon what criteria you use. 

Mr. O'Hara. Forty percent military ? 

Mr. Pye. That is overall use of airways systems. 

Mr.Harvery. The No. 1 problem is that all of the traffic is con- 
centrated in a relatively few places. There are one-hundred-and- 
fifty-odd air traffic hubs and you will notice from this chart anywhere 
from 75 to 80 percent of all of the traflic is located within the relatively 
few communities shown there. 

And, it is this problem of concentration of most of your traffic in 
a relatively few places that causes your problem of control. 

To assist in the solution of our problem in these high-density areas, 
we have towers. We make towers, ILS’s, but we also have airport 
surveillance to guide the controller, to give him the eyes to see with 
to help him land his traffic. 

Another problem in air traffic control is that most flights are short 
haul. It is a surprising fact that more than 25 percent of all flights 
under IFR conditions have origin and destination distances of less 
than 100 miles. So actually the bulk of your IFR flying in the United 
States is short haul—under 500 miles. 

There is the air navigation system we have today [indicating on 
chart]. 

The green indicates the area, airways structures. The red indicates 
the centers. The squares are towers, and the triangles represent the 
communications stations. It is a big system. 

But, it is inadequate along our key routes. Our key routes are | 
shown on this busy chart in red and wherever we have a key route 
usually there is a large air traffic hub. We have more traffic than can 
be handled with the present system and that is the thing that the 
Federal airways trend points to as requiring more equipment. 

Now, this is the story of IFR. So far as VFR flying is concerned, 
that is growing. The rate of increase of instrument approaches has 
been even greater. This figure of 800,000 instrument approaches in 
1956 will be more than 3 million in less than 15 years. The rate of 
growth is simply fantastic. 

Two programs that we would like to call to your attention that we 
have underway to assist in meeting this growth and catching up with 
what we have to do is direct communications outlets, so that the pilot 
can talk directly with the center—a long-range radio plan to assist 
en route, and in extension of the terminal control. 

Last, but not least of our problems, this chart illustrates that all of 
the vehicles have a wide range of speed. We do not have one speed 
problem. We have aircraft under 100 miles and aircraft of over 600 
or 700 miles, and yet they all must fit into 1 control pattern. 

This I would like to leave with you as a possible pattern of the jet 
age of tomorrow. They are the routes. 

This shows the heavy density of routes now flown. It is likely that 
the jet routes of tomorrow will fly these routes which are long enough 
to justify the use of a jet aircraft. 
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Mr. Hatz. That term “pair” came up yesterday. You keep using 
that term. What does that distinguish? 

Mr. Harvey. Any pair here means the number of flights between 
Chicago and New York for instance both ways, both going from New 
York to Chicago and Chicago to New York. That is a pair. 

Mr. O’Hara. You certainly do not allow for any north and south 
traffic there, from Minnesota in the North to the South. 

Mr. Harvey. Yes, there is. Minnesota to New York is there. 

Mr. O’Hara. What about to the gulf coast ? 

Mr. Witu1Ams. Down to Mississippi? 

Mr. Young. At the present rate of growth that line will be on there 
in 5 years. 

Mr. Youncer. How about the Northwest areas? What has hap- 
pened to them? 

Mr. Harvey. They are a little above the level there. This is today 
and we have cut the level high. They have the traffic, but it was not 
inthe minimum. But at the rate of growth that I showed you before, 
it means that there will be a route for it come to fit in when the aircraft 
are available. 

Mr. Pyrite. Thank you, Mr. Chairman. 

The Cuairman. Thank you, Mr. Pyle. 

Mr. Wriut1aMs. I would like to ask one question before you leave. 

You dealt in this statistical data with the amount of traffic and 
number of passenger-miles, or number of passengers flown. 

Do you have any information as to the increase in certificated air- 
craft over the past 18 years? Do you have that in the number of 
certificated aircraft ? 

Mr. Pyrite. Mr. Williams, we will furnish a statement on that for 
the record, unless it is possible for Mr. Davis to answer it. 

The Cuarmman. Let me clarify that. You mean, Mr. Williams, 
the total, including the military aircraft? 

Mr. WituraMs. The number of aircraft in operation. 

Mr. Pyte. I think we had better furnish that information for the 
record. 

The Cuamman. Would that include the military? 

Mr. WitttaMs. I imagine that that would be classified. I do not 
know. 

Mr. Pyte. I think we can furnish you some answer to your ques- 
tion. I would say that the number—and this is strictly an educated 
guess at this point—has been relatively static. There has not been 
a great increase certainly. If you remember, right after the war 
there was a considerable increase in the number of private aircraft, 
but I think in the meantime it is just about leveled off and has stayed 
about the same. Airline aircraft have not been too greatly increased 
in this area. They have become larger, with greater capacity. 

The Cuarman. I think that someone gave us information just a 
short time ago that there were approximately 92,000, with something 
like 1,500 or a little over commercial; 42,000 military and the rest of 
them private. I think that is about the figures that were given us, 
but, you can check that? 

Mr. Pyrite. We will give you a tabulation for the record. 
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(The following tables were later submitted for the record :) 


United States certificated civil aircraft, 1947-56—Total aircraft (active and 














inactive) 
Total Aircraft engaged in General aviation 
air-carrier service aircraft 
As of Dec. 31— zi i ot } 
Number Percent Number Percent Number Percent 
change |} change change 
| 
Bait atlas ipl C6 FE hiaanaeabes 964 rr ardepiliincile See Bio oos cc E 
1948_ ‘ 95, 997 +1.2 1, 061 | +10. 1 94, 936 +1.1 
ce 92, 622 —3.5 1, 096 | +3.3 191, 526 —3.6 
re knsitewitat sc dctekiite 92, 809 +.2 21, 408 +28. 5 91, 401 —.1 
Getta ase lsi LL... 88, 545 —4.6 2 1, 429 | +1.5 87, 116 —4.7 
cee late ashi cence as 89, 313 +.9 21, 533 | +7.3 87, 780 +.8 
es ties Fos Fk Sol 91, 102 +2.0 | 21,615 | +5.3 89, 487 +1.9 
2 ee ee ee < 92, 067 +1.1 2 1, 609 —.4 90, 458 +1.1 
toes oak oi cael 85, 320 | —7.3 21, 643 +2.1 | 3 83, 677 —7.5 
Ween ccoehwelis | 87, 531 | 71,881 | +14.5| — 85, 650 +2.4 
1 | 


+2.6 





1 Decline resulted from a preliminary audit of inactive aircraft to remove deadwood. 
2 Effective with 1950, aircraft utilized in irregular air carrier service have been included in this total. 
3 Decline resulted from a second audit which removed all remaining deadwood. 


United States certificated civil active’ aircraft, 1950-56 


























| 
Total active Active aircraft engaged | Active general aviation 
| in air-carrier service aircraft 
As of Dec. 31— | = ee 
| 
Number Percent Number Percent Number Percent 
change change change 
1950__- — - __ ee Be Feacenaam | i ee ; 
i itlidilitlindne ddim artheiintnitnaitels 54, 039 —11.3 1, 429 +1.5 52, 610 —11.6 
MRE Sen nt ee 54,037 | 0 1, 533 +7.3 52, 504 me 
aed 55, 505 +2.7 1, 615 +5.3 53, 890 +2.6 
1954... Slit “ . 58, 994 +6.3 1, 609 —.4 57, 385 +6. 5 
ath s ia devcetan 60, 432 +2.4 1, 643 +2. 1 58, 789 +2.4 
ea 64, 688 +7.0 1, 881 +145 62, 807 +6.8 
| 





1 Active aircraft are those holding a currently valid airworthiness certificate. 
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The Cuairman. Mr. Pyle, we thank you very much. This graphic 
display here certainly has been of importance to us, and we thank 
vou for it, but the time has expired. We have General Curtis here. 
You will probably be here on a number of occasions in connection with 
the legislation, at which time ample opportunity will be given for 
questions. 

Mr. Beamer. Mr. Chairman, may I ask whether or not we will have 
an opportunity to discuss the aid to Federal airports? 

The CHarrmMan. We will have that in connection with the legisla- 
tion. We have bills pending on that and they will be here at the 
time they are considered. 

Mr. Beamer. Thank you. 

The Cuairman. There will be plenty of opportunity for that. 

Mr. Pyle, we thank you very much for your appearance here today, 
you and your entire staff. You have given us a general picture of 
the responsibilities of your agency which, of course, are tremendous. 
Iam sure that if time would permit, we would have questions from the 
members of this committee, but there is legislation pending before us 
which will give us an ample opportunity to do that at a later date. 

So, with this, we will proceed now to hear the next witness. 

We thank you very much. 

Mr. Pyrite. Thank you, Mr. Chairman. 

The Cuamman. Do you have anything further? 

Mr. Pye. No, sir; I simply wish to express my appreciation for an 
opportunity of coming up here and telling you our story. I am sorry 
that I had to make it a little brief. But, I would beg indulgence of 
the committee if there are any questions we can answer, that I would 
be delighted to go over them and come up on the Hill and discuss them 
with members individually, if this would be helpful. 

The CHairMAN. Well, we are very glad to have that statement. 

Mr. Frrepvev. Mr. Chairman, I have some questions I would like to 
ask Mr. Pyle with regard to the airspace and air traffic conditions 
over Washington and Friendship. 

The CHarrman. I think with the program as it is set up for future 
consideration in dealing with legislation, including the bill that Mr. 
Beamer is interested in, and which is before the committee, and the 
other programs that we have, including the airport bill, you are going 
to hear a little about that in a few minutes, there will be ample oppor- 
tunity to find out about the airspace over Washington and Friendship. 

Mr. Prize. Mr. Chairman, I would be delighted to come up to Mr. 
Friedel’s office and discuss it with him personally that situation. 

Mr. Friepet. That is very fine. 

The Carman. I know that he would like that, but what he wants 
is to get it on the record. 

Mr. Pytx. I will cooperate in any way I can. 

The Cuarrman. Thank you very much, Mr. Pyle. : 


STATEMENT OF EDWARD P. CURTIS, SPECIAL ASSISTANT TO THE 
PRESIDENT 


The Cuatrrman. We are glad to welcome to the committee at this 
time Mr. Edward P. Curtis, from the White House, who is Special 
Assistant to the President for Aviation Facilities and Planning, ap- 
pointed by the President to study a long-range planning program. 
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The committee, of course, knows the background of Mr. Curtis, who 
was a major general, and who has been giving a lot of time and study 
to this question for the last several months. 

Mr. Curtis, in this series of hearings for the committee, started in 
January, w hich is the usual custom of our committee, we have the 
agencies under our jurisdiction come before the committee and ex- 
plain to us something of their problems, and the scope of their activi- 
ties. There are about a dozen or more—I think 14—such agencies 
which must deal with this committee, or this committee must deal 
with them. We must work together, so to speak, on matters affecting 
the public interest. 

The Civil Aeronautics Board was with us yesterday and as you 
have observed the Civil Aeronautics Administration has been with 
us this morning. That concludes the series of examinations that our 
committee has, “and we thought it would be most appropriate, if con- 
venient, for you to follow them on this important problem, as it will 
be helpful to all of us to have the benefit of your studies, reactions, and 
suggestions. We want to know your plans and hear anything you have 
on your mind you would like to convey to us in connection with this 
terrific program which, as shown by the graphs presented a moment 
ago is almost incredible in its complications. 

“On behalf of the committee, we welcome you here and will be very 
glad to have your statement. 

Mr. Curtis. Mr. Chairman and members of the committee; I too 
appreciate very much the opportunity to come down here and dis- 
cuss with you some of these tremendous problems that we are facing 
in this program. 

I am not prepared, Mr. Chairman, with any formal statement for 
presentation to the committee on this occasion, but I would like to 
briefly, if I may, outline some of my own thoughts about this prob- 
lem and some of the possible solutions I think we might set up to 
try and solve them. 

I understand your committee, many of the members, if not most 
of the members on it, are very familiar with many of the aspects 
of the problem. I have read your airspace study report which came 
out in January 1957 which shows that the committee has given a 
lot of thought to this. Also you recognize as everybody else does the 
real need for improvement in our aviation facilities. 

At the risk of telling you some things you know already, I would 
like to say just a w ord about my own background i in and position in 
this operation. 

I have been, as you know, for the past year Special Assistant to 
the President for Aviation Facilities Planning. When the President 
gave me this job a year ago, he charged me w ith three major areas of 
responsibility : 

First, to conduct a long-range study of the Nation’s requirements 
for aviation facilities. 

Second, on the basis of these requirements, to develop a compre- 
hensive plan for meeting them. 

And third, to recommend any legislation or budgetary procedures 
which I felt might be necessary to carry them out. 

We have completed our required studies, and this confirms much of 
what was already known, of course. Much of the information which 
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we got out of this requirement study was available from CAA and 
other Government sources. 

We have come out with some new information and I think with 
perhaps better and more documented information with respect to 
individual areas than has ever been available before. 

This shows, among other things, as you gentlemen already know, 
the fantastic growth of aviation both from the standpoint of num- 
bers of aircraft and the performance of aircraft. 

It is only a few short years ago when {00 miles an hour was a tre- 
mendous speed for an aircraft. Now, we measure speed in Mach 
numbers. We have had this tremendous increase in speed of air- 
craft and tremendous increase so far as numbers are concerned. 

I do not want to go into many statistics on this, but among other 
things, it shows that in 1936, for example, we had 5 million takeoffs 
and landings in this country. In 1956 we had 65 million and on the 
basis of the studies we have made and also on CAA studies we esti- 
mate that there will be about 115 million in 1975. 

This figure of overall growth in takeoff and landings, of course, 
is only part of the story, because we would expect a relatively much 
greater increase in the demand on traffic control systems as demand 
for instrument flying increasing, and it certainly is going to increase 
in some areas as much as tenfold in the next 20 years, as the planes 
become better equipped and the fields better equipped for instrument 


flying. 
The present problem, as I see it, not to overdramatize this thing, is 
this: 


You gentlemen are all familiar with the story of the number of near 
misses that we have had in the last 4 months of 1956. You are fa- 
miliar with the tremendous congestion that exists around our major 
airport centers. All of you, I am sure, ride the airlines and know the 
sort of thing that happens when the weather gets bad and you are , 
subject to delays and cancellations because of difficulties with the air 
traffic system. 

There is another point I would like to make which I think has not 
been stressed as much as it should be, and that is in considering the 
safety of the system it is quite different from considering the safety 
of railroads or the safety of automobiles on highways. There you 
are largely concerned with the safety of the people who are using the 
facilities, the people who ride in the trains and the people who ride 
in automobiles. Here you not only have to consider the safety of 
people riding in airplanes but you have to consider the safety of peo- 
ple underneath. 

We have had 1 or 2 very dramatic examples of that, as we all know, 
the most recent one being the crash in California. 

In considering the whole safety problem, I think we have to bear 
very much in mind that we are talking not only about the people that 
ride in airplanes, but we are talking about the people who live near 
airports and underneath the airways. 

What can we do about this? 

It seems to me that the problem is twofold. One is the immediate 
problem of trying to improve our present system and do the best we | 
can with it. This is the job that the CAA 1s doing right now. And 
I think the CAA program, as Mr. Pyle has explained, represents the 
best thing that we can do with the present system. It is going to re- 
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sult in some real improvement in communications, additional naviga- 
tion aids, airport lighting, and things of that kind which will help 
increase the capacity of ‘the system “and also will contribute to the 
safety of the system. 

The Cuarmman. Do you mind an interruption at this moment? 

Mr. Curtis. Not a bit. 

The Cuarrman. In the course of the hearings last year it developed 
that the 5-year program had been reduced to 3 years. 

Mr. Curtis. Yes, sir—the CAA program. 

The Crairman. That announcement was made before the commit- 
tee last year. 

As a result, I believe the Congress appropriated some ene -odd 
million dollars to initiate that program for this fiscal yea 

Could you indicate how the program is getting sbdiap from your 
viewpoint with the reduced program for 3 years and the appropria- 
tion that was made available last year 4 How is that working out and 
whether or not it is sufficient or is all used ? 

Mr. Curtis. I am not in a position to comment in detail on the 
CAA program directly because I do not know enough about the exact 
and specific progress that has been made over all. 

I know that progress is being made and that they are getting on 
with the condensed 3-year program as scheduled. 

The success of that program and the speed with which it is carried 
out is going to depend largely on the appropriations made available 
to them. 

I am sorry I cannot answer that question in detail for you. 

As I say, the CAA program represents the best we can do at present. 
However, the system, as I am sure many of you gentlemen know, is 
fundament: ally a limited system. It was developed back in the days 
when you had DC-8 aircraft flying in the air. It is largely a man- 
ually operated system; it depends upon people, and it has real limi- 
tations so far as its expansion and the possibilities of improving it 
by a factor of 2 or 3 are concerned. 

This, I think, is inherently impossible in the present system as it 
exists today. What we have to do in order to get the next real stepup 
in the capacity and safety and operating efficiency is to adopt the kind 
of technology that is known today but which has not been actually 
introduced into the system. And this is where the proposed legisla- 
tion concerning the establishment of an Airways Modernization Board 
fits in. 

I know you are going to hold further hearings on this, and I do 
not want to go into any great detail now. But I would simply say 
that this Board is designed to carry out the research and development 
work which is the first vital step toward improving our airways sys- 
tem by adopting modern technology. 

I am thinking now of computers for automatizing much of the job 
the controller now has tq write down on the flight strips, data link 
communications to help take the load off our present overloaded two- 
way voice communication, and things of that kind. 

This, as you gentlemen know, is a joint civil and military problem. 
The military have some real problems in this field. They have a 
tremendous interest in it, and a legitimate one. The civil people, of 
course, have just as great an interest and one just as legitimate. 
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One of our aims is to try to reconcile the military and civil re- 
quirements in this picture. 

All of you are familiar with the TACAN controversy and the diffi- 
culty we got into over that and the amount of money that was spent 
on it. We believe the only way to do this job is to have a board with 
an independent chairman appointed by the President which has the 
authority to select systems, to decide what equipment is going to be 
developed in the air traffic control field, and maintain the common 
system concept between the civil and military. 

The Congress recognized back in 1948 that this was a joint civil- 
military problem. And at that time the Air Navigation Development 
Board was established which was designed to do exactly this job. 

The Air Navigation Development Board has not been very success- 
ful in spite of the fact that a great many excellent men have tried to 
make it work. And I think that is for two fundamental reasons. 
One of them was that the Board, of course, had no legal status and, 
therefore, no statutory authority. It had no real power of decision. 
It was set up, as you know, by joint agreement between the Depart- 
ment of Defense and the Department of Commerce. There are only 
2 votes in the committee, 1 representing each department. And no 
real decision can be taken except by unanimous consent. 

Therefore, I believe the only way that we are really going to get on 

° with this development job is to put it under an organization which 
has some authority, the power of decision, and also which controls 
its own funds which the ANDB, in effect, does not do. It lives off 
the money it gets from the Department of Commerce and the Depart- 
ment of Defense. I feel that the Airways Modernization Board would 
be a real step forward. 

I have proposed this be set up paw? on a temporary basis for a 
3-year term because, in the long run, I do not think it is good organi- 
zation to separate the research and development work from the 
operating people. The Airways Modernization Board will have no 
authority to operate the traffic control system. It will not control air- 
space; it will not do anything except select, develop, modify, test, 
and evaluate systems, procedures, and pieces of equipment. 

In order to take care of our long-range problem, I feel quite sure 
we are going to have a more fundamental form of reor ganization, 
which I expect to cover in my final report to the President. "The larger 
reorganization would necessarily take a lot of time, and it involves 
very complicated relations between the civil and military people and 
is not anything that we can do quickly. This job of moder nizing our 
airways has got to be done quickly. We have got to get at it just as 
rapidly as we can. 

I feel that the Airways Modernization Board is the best mechanism 
we can set up at the present time to get on with the job. 

I think that about completes what I have to say, Mr. Chairman. 
I will be very glad to answer any questions if anyone wants to ask 
them, either about the legislation or anything else. I understood 
you did not want to get into the legislation very much today. 

The Cramman. Well, it is true that we will undoubtedly hold hear- 
ings on your proposed legislation at such time as the schedule of the 
committee will permit. 

We want to thank you for the comments that you have made here 
briefly about your program. 
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You issued an interim report in April, recently, and I have a copy 
of it. I think it would be appropriate to have this included at this 
point in the record to go along with your statement. 

Mr. Curtis. Thank you. I would be glad to have you do that. 
That bears specifically on the legislation. 

(The report referred to follows:) 


INTERIM REPORT OF SPECIAL ASSISTANT FOR AVIATION FACILITIES PLANNING, 
ApriIL 1957 


Shortly after assuming the duties of Special Assistant for Aviation Facilities 
Planning last year, the facts on our air traffic in the United States began to pour 
into my office. The alarm which has been voiced in the past from many sources 
is, in fact, supported by evidence that our airways and terminals are subject to 
increasing congestion. 

Over 65,000 aircraft hours are flown daily in the United States. We have 
counted, with the aid of radars, as many as 220 aircraft flying at one time in the 
vicinity of a major city. Many thousands of military jets mingle in the mixed 
traffic of our airways and serve to accent the dangers of “see and be seen” 
rules. The pilot needs assistance if he is to cope with the great increase in 
aircraft speed and if the danger of collision is to be minimized. 

The present situation is perhaps no more startling than the extraordinary 
growth in air traffic which the public desires and the economy will support 
in the future. 

In 1946 only 6 billion passenger miles were flown in the United States by the 
airlines. In 1956 this had mushroomed to 20 billion passenger-miles. My 
studies show that this figure will be approximately 70 billion in 1975. In addi- 
tion, the present 61,000 private United States aircraft will exceed 100,000 
in 1975. 

Clearly, the safety and convenience of the public now and in the future 
requires more sophisticated and energetic efforts to reduce the hazard and 
delay in the Nation’s air traffic. The Federal Government must lead and 
support this effort. The present vigorous program of the Civil Aeronautics 
Administration to expand its existing facilities using known techniques is highly 
commendable and deserves our full support. Its full energies will be needed 
to accomplish this. The specific proposal of legislation attached to this report 
in no way affects the operational measures which the Civil Aeronautics Admin- 
istration intends to carry out. 

I have searched thoroughly for the basic causes of our airways problems and 
one in particular has emerged sharply: the military and civil agencies in the 
Federal Government which control and expedite air traffic are not provided 
systems acceptable to them with which to modernize their operations. Ac- 
ceptability depends, in large part, on joint test and evaluation by civil and 
military pilots and ground controllers. 

The Government can take steps to solve this problem now, and I respectfully 
attach a draft bill which proposes legislation to do it. Therefore, I wish to 
explain this problem and its solution, which is urgently needed. This is the 
purpose of the interim report. 

A search was first made to determine why aggressive efforts have not been 
made in the past decade to modernize the systems and methods used to assist 
our air traffic. I found that there was no lack of scientific ideas. In fact, an 
overabundance of electronic systems have been developed in the laboratories 
to improve our terminal and en route operations. Most of these have been 
shelved and never used. The key to this dilemma may be found in the organiza- 
tional arrangements in the executive branch which are intended to set the goals, 
to develop, and to select the systems and methods which will meet these goals. 

The problem of modernizing the airways was clearly recognized in 1948 as 
one which required urgent action. The actions taken then have not been 
effective. The Government attempted to resolve the technical conflicts in air 
traffic control at that time by creating the Air Navigation Development Board. 
This Board was established by an interagency agreement between the Depart- 
ments of Defense and Commerce. Many excellent men have bent their efforts 
toward making it work. However, the statutory authority of each of the two 
agencies and the clouding of the air traffic control problem by an understandable 
concentration on agency missions have made the Board far less effective 
than anticipated. There being just two voting members on it, all actions have 
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required unanimous agreement. This Board of two members, without legal status 
and without control of its own funds, has been unable to bring sufficient authority, 
decision, or clear objectives to bear on air traffic problems. 

In addition, there are several Government and industry committees which have 
deliberated constantly in the past 10 years on the goals and the techniques for air 
traffic control and air navigation. In spite of the usual difficulties of committee 
action, they have produced, in the past, some useful advice. However, there 
has been no one agency with specific authority and capability for them to advise. 

The determination of our goals, and the selection of systems and methods for 
controlling our air traffic, has been dangerously slow. It cannot be expedited 
by committee and interagency coordination. This was not recognized 10 years 
ago, and today we find our air traffic system antiquated and under strength. 

The rapid, continuing growth of aviation foretells future conditions which 
demand a new element of decision making now, a more modern organizational 
structure to evaluate and select our air traffic system of the future. 

This shortcoming has been recognized and separated from many other organ- 
izational problems in aviation. The nature of its remedy and the urgency of 
need has prompted me to prepare a draft bill and clear it with the interested 
executive departments. This bill is intended for the use of Congress in creating 
an Airways Modernization Board. The Chairman would be appointed by the 
President, and would have no affiliations with existing Government agencies. 
The Departments of Commerce and Defense would each supply one member to the 
Board, in view of their basic interest in its activities. 

The Airways Modernization Board, as an independent agency, would be respon- 
sible for developing and consolidating the requirements for future systems which 
are needed to provide the necessary communications, navigational aids, and con- 
trol needed to accommodate the future air traffic in the United States. It would 
be responsible as well for the systems engineering, the evaluation, and the selec- 
tion of such aids as will best serve the needs of aviation. 

This bill recognizes that military and civil aviation share the same airspace. 
It recognizes that the selection of future systems and methods of control of air 
traffic is a public action in the broadest sense. The Board is authorized to 
assemble military as well as civil personnel to assist in conducting its affairs. 
The Board is likewise expected to arrange for satisfactory and equitable advice 
from the users of aircraft and the engineering talents of industry. In other 
words, the Board will conduct a joint analysis, test, and selection activity which 
recognizes that the national system must accommodate the civil and military 
air traffic in peace or war. 

The overall system is an essential part of our national defense against air 
attack. It likewise must respond to the growing demands of public need. These 
apparently different requirements have not been subject to resolution by the 
committee conference methods which have been used. Therefore, the Board is 
expected to engage in extensive test and experimentation in the field, where the 
intricate problems of procedure and equipment can be tried, and the pilots and 
traffic controllers can experiment together, bringing the skills of science to bear, 
and to resolve their problems. This Board, with an impartial chairman, will 
then be able to arrive at decisions and specify the most advantageous systems 
from an economic, operational, and technical point of view. 

It is intended that this Board will specify new systems which will best serve 
the needs of all air navigation and traffic control to the interested military and 
civil agencies. It is not intended that the Board will have the authority to 
develop or procure the final ground or airborne equipments to be used in 
operations. 

The Airways Modernization Board is proposed as an interim organization to 
establish a point of responsibility for system development and selection. At pres- 
ent, this kind of activity is scattered throughout the two principal agencies. 
This bill is proposed in order to consolidate this activity and to initiate the 
joint test and evaluation work which is so urgently needed if this country is to 
avoid an increase in delay and hazard to air traffic. 

The functions which the Board will perform are entirely in consonance with 
the considerations being given to a broader change in Federal Government 
organization for aviation matters. In my final report, I intend to cover the 
broader plan. However, it is now clear that much more thorough examination 
needs to be undertaken in order to achieve a durable permanent organization. 
To recommend such in final form too quickly might result in improvisations 
which would complicate or delay the expected action necessary to accommodate 
the civil and military needs of aviation in the future. 
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Consequently, the Airways Modernization Board is proposed as the most expedi- 
tious and effective way to commence the long-range improvement of our air- 
traffic systems. Its tenure of 3 years is proposed as sufficient to establish the 
permanent functions of joint test, evaluation, and selection of air-traffic systems. 
This period of time likewise will permit the executive branch to plan further 
organizational adjustments into which the functions of this new Board will 
logically fit. 

Respectfully submitted. 

EDWARD P. CURTIS. 


Mr. Scuencs. Mr. Chairman, may I ask a question? 

The CuarrMan. Yes. 

Mr. Scuenck. Do I understand this is a new super-duper Board that 
is to be super ‘imposed above the CAB and CAA and the military? Is 
that the idea 

Mr. Curtis. Oh, no. It is not superimposed on the CAB or the 
CAA, Mr. Schenck. This Board has no operating authority. It is 
stric tly a development organization, and it only has that one function. 
It does not have any authority over CAA’s operating responsibilities, 
nor does it have any authority over CAB as far as safety regulations 
or the determination of rate and route structures are concerned. It 
is a development organization. 

It will absorb, I feel sure, the functions of the ANDB. But I think 
it will be able to do a much more effective job than the ANDB has 
been able to do the way it is set up. 

Mr. O’Hara. Mr. Chairman / 

The Cuarrman. Mr. O'Hara. 

Mr. O’Hara. General, I think the members of this committee, and 
I know everyone who is engaged in and who has thought about the 
problems we have in the air in the future appreciate this vast problem 
that we have and are grateful to you and all of those who have been 
dealing with the problem. 

The thing that I am concerned with is we run into conflicts from 
time to time between the CAA and the CAB and between the CAA 
and CAB and the military in this field. 

We all recognize that the military have a terrifically important 
function in the matter of sec urity and the matter of defense. How 
is this new Board going to solve that problem? Are you going to 
give it teeth to act in these matters within this limited scope in which 
they are going to act? Just how are you going to do it? 

That is the “thing that the members of this committee will be con- 
cerned with and with which the C ongress will be concerned because 
you do have these conflicts of interests between various departments, 
and somebody has to make the decision on them. It cannot be all 
military and it cannot be all civil. 

Would you give the Board authority to make the decision or judg- 
ment? Or how would you work it? 

Mr. Curtis. In the field of the selection of systems, the testing and 
evaluating of equipment, I would give them that authority. 

This Board as such would not solve all the operating problems 
between civil and military, of course. But in the Board itself, inso- 
far as the selection of systems is concerned and deciding which road 
we are going to go down, the testing and evaluating of equipment, 

I would certainly give them the authority to do that. And I think 
the legislation will in fact do this. 
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You will note that there is an exception in the bill for strictly, 
military operations. But if there is any question as to whether any 
eee of equipment or any particular development is strictly 
military, the Board is given the power to decide whether it comes 
under their jurisdiction. 

I think, for example, if we had had a Board of this kind with an 
independent Chairman appointed by the President the TACAN 
controversy would never have happened. I think it would have 
been solved long before it got to the point where it did. 

Mr. O’Hara. How would you constitute the Board? 

They would be appointed by the President, and there would prob- 
ably be some selection from the military, some civilian interests, and 
so on. How would it be constituted? Would the military control 
it or the civilian control it or what? 

Mr. Curtis. The Board will make its decisions by majority vote. 

Now the Board, as proposed in the legislation, consists of a Chair- 
man appointed by the President who is independent of either the 
Department of Commerce or Department of Defense, and the Secre- 
tary of Commerce and Secretary of Defense or their designees. It is 
a three-man Board. 

Of course, you must have Commerce and Defense represented on 
this Board. They are the prime parties in interest in both civil and 
military aviation. 

Mr. O’Hara. The third individual on there is going to be very 
important. 

Mr. Curtis. The chairman is going to have tremendous influence. 

Mr. O’Hara. That is all, Mr. Chairman. 

The Carman. Mr. Williams? 

Mr. Witu1ams. General Curtis, last year legislation was introduced 
in the House which would set up a committee or a commission to con- 
duct a study of the agencies in the executive branch which handle 
aviation matters with a view toward possible reorganization of those 
agencies. 

As you know, there has been a great deal of talk in both the House 
and Senate and among aviation people in the last several years re- 
garding the possible reorganization of the CAA and the CAB, and 
there has even been talk of taking the CAA out from under the Com- 
merce Department. 

Would you like to comment generally on that situation as to your 
feeling in regard to the need for such reorganization ? 

Mr. Curtis. I would be very glad to comment to this effect, Mr. 
Williams. 

I do not think there is any question about the fact that present 
Government organization for handling aviation problems is extraor- 
dinarily complex and not very effective. The prime difficulty is on 
account of the requirements which the military have vis-a-vis civil, 
and the requirements which the civil have vis-a-vis the military. And 
we now try to solve the problem arising from these differing require- 
ments by coordination after the problem has become controversial. 

You have the Air Coordinating Committee, which has no real power : 
of decision but a power of recommendation. It operates by unani- 
mous agreement. 

I think we have to streamline the organization within the Govern- 
ment that handles all these problems. 
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I will have some very definite recommendations on that in my final 
report. 


I think it obvious that the present system just does not work very 
well. 

Mr. Wittiams. You do plan to deal with that? 

Mr. Curtis. Yes, sir. 

Mr. WiuuraMs. That is all. 

The CHamman. Mr. Hale? 

Mr. Hate. I have no questions. 

The CHarrman. Mr. Roberts? 

Mr.. Roserts. General, I think the idea of the Board is fine. But 
I am wondering if any consideration was given to the possibility of 
enlarging it a bit since we have in this country so much business and 
civilian flying. 

You have a member from the Commerce Department and from the 
military to represent the Government. Why not enlarge it by a couple 
more to see that the public gets a pretty good break in this matter? 

Mr. Curtis. Of course, there is a provision in the bill whereby the 
Board can use outside consultants, outside people, the public, anybody 
who is interested in the problem. 

I think my feeling about that, Mr. Roberts, would be that the bigger 
you make a board of this kind the less chance it has of being effective 
because you get into too many arguments. To reach agreement on 
what individual should sit on the Board to represent civil interests 
(outside of the Department of Commerce) would be very difficult. 

This is not to say that the Board should not consult all interested 
parties. Of course they should. They should seek the advice of all 
segments of aviation having a real interest and a real proficiency in the 
field. But I think the bigger we make a board of that kind the more 
difficulty we will have in coming to decisions. 

Mr. Rozerts. I do not want to labor the point, but I have the thought 
that it might not be too effective as far as the public is concerned 
unless the public is properly represented. 

Mr. Curtis. You mean you are afraid the Board might impose 
some types of systems and some types of equipment that would be too 
restrictive on general aviation flying? 

Mr. Roserts. The business and civilian flying. 

Mr. Curtis. Well, this Board has no powers with respect to civil 
air regulations or with respect to restrictions of any kind except 
insofar as it involves the traflic-control systems and equipment. 

Now it is true that the Board could conceivably recommend that 
you had to carry some very expensive equipment before you could fly 
inthe air. But the Board has no power to enforce that. 

This, if I may say so, is perhaps one of the weaknesses of the Board. 
But this is one of the reasons why we have set it up on a temporary 
basis. You cannot give the Board that sort of authority without 
definitely impinging on the authority of the CAA and CAB. 

Mr. Roserrs. I think that would be true undoubtedly of a board 
that is made up of military and the Commerce Department. And its 


recommendations would be very powerful, I would think. 
Mr. Curtis. Yes. 


Mr. Roserts. That is all I have. 
The CuatrmMan. Mr. Heselton ? 
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Mr. Heserron. General, what sort of control, if any, do you visual- 
ize the Board would have over the use of airspace other than by air- 
craft? I mean the development of missiles and that sort of thing. 

Mr. Curtis. This Board would have no control over the airspace 
as such. The Board would have no authority, for example, to deal 
with the problem of restricted airspace. It would have no authority 
to deal with that. It is not an operating board at all. It is strictly 
a development operation. 

Mr. Hesetton. That is all, Mr. Chairman. 

The CuHarrMan. Mr. Rogers? 

Mr. Rocers. General Curtis, you spoke of the interest of the people 
who do not fly in safety -device investigations. Of course, that same 
thing is true with regard to property rights and other matters. 

I assume, getting into the category that Mr. Roberts was touching 
upon, that the rights of the public’ generally will be weighed very 
-arefnlly, will they not, in the considerations? 

Mr. Curtis. In consideration of the adoption of the systems, yes. 

I think the type of thing that you are speaking of, Mr. Rogers, 
would not come very much w vithin the cognizance of this Board. T do 
not see how the Development Board as “such would have e very much 
influence on property rights or personal rights of that sort. 

Mr. Rocers. No, but in the formulating of any plan you would have 
to weigh your decisions very carefully in connection with the existing 
property rights, in an effort not to encroach any more than absolutely 
necessary in order to formulate a proper plan. 

Mr. Curtis. Oh, certainly. 

This Board would have to keep uppermost in its mind all the time 
what their recommendations would do to air safety, for example, 
even though thev are not specifically responsible for enforcing it. 

Mr. Rocers. That is all I have, Mr. Chairman. 

The Crarrman. Mr. Beamer ? 

Mr. Beamer. General, I was going to ask this one brief question: 
Do you anticipate much of a staff to carry on the functions of this 
Board ? 

Mr. Curtis. I would not anticipate a very large staff in the Board 
itself. The Board will have, I hope, under its control a test facility 
which will be a joint civil-military operation where you can actually 
go out and try out a lot of these things on a larger scale than we are 
able to do tod: Ly With the setup that the CAA has and the setup that 
the military has. 

That test facility could become quite a large operation staffed by 
military and civilian personnel. 

Mr. Beamer. Has any estimate been made of the possible expense 
not only of personnel but also the tests? 

Mr. Curtis. We are not in position now to make very definite cost 
estimates so far as new money is concerned. A great deal of this 
operation, or much that we are talking about is being done now in 
military and in the civil operations. 

One of the objectives of this Board is to bring this all together in 
one place. 

Now we are going to have to spend more money than we have been 
spending on strictly developmental work. 

The budget for the Air Navigation Development Board for the last 
5 years has been approximately $4%4 million. That is all they had. 











AGENCY HEARINGS 621 


It is certainly going to cost more than that. I cannot say at this 
time, until we have been able to really decide what projects should 
come under the cognizance of this Board. What projects get trans- 
ferred and what funds get transferred with them will determine how 
much new money is going to be required. 

Mr. Beamer. May I offer a humble but very sincere suggestion, 
then. 

Since it is going to entail additional expense, it should be pretty 
thoroughly explained in advance. 

Mr. Curtis. That is right. 

Mr. Beamer. Thank you. 

Mr. Fiynr. Whose interests is this Board set up primarily to 
protect ¢ 

Mr. Curtis. Whose interests / 

Mr. Fiynt. Yes. 

Mr. Curtis. This is the combined interest of everybody that would 
use aviation facilities—our air traffic-control system, our airports, 
navigational aids, both civil and military, the traveling public, and 
private aviation. 

Mr. Fuiynr. Another way of saying that would be “the public 
interest” ¢ 

Mr. Curtis. That is right. Definitely the public interest. 

Mr. Fiynr. Following up Mr. Roberts’ question of a while ago, 
are there any phases of the flying public whose interests are not 
represented on the Board? 

Mr. Curtis. Well, the civil side of the picture is represented by 
the Department of Commerce just as the CAA represents the civil 
side of the picture today. 

The military interest is represented by the Department of Defense. 

If you are talking about the overall public as such, the proposed 
bill does not contemplate any specific representation on this Board. 
I do not see how there can be, inasmuch as this is a highly technical 
operation. This is going to involve engineers and electronic scien- 
tists and people of that kind, and operational people, people who 
understand the operating problems of aviation. But it is not going to 
involve the public, as such. 

Mr. Roserrs. Will the gentleman yield? 

Mr. Friynv. I will be glad to yield. 

Mr. Roserts. We have been told repeatedly that we are running 
out of airspace. 

It seems to me that since, under the common law, airspace is a prop- 
erty right, that there should be some representation on this Board to 
represent municipalities and school districts, and so on. We know 
that we have had a good many accidents where schools have been 
involved. 

It would seem to me that a Board could not possibly do a complete 
job without some representative of the general public. 

Mr. Curtis. Well, I do not quite see how representatives, for in- 
stance, of the school boards and the type of people you are talking 
about could contribute very much to a highly technical decision as to 
what type of radar you use, for example, or what type of data link 
communication. 

Here, again, I want to emphasize the fact that this is a technical 


development board to try and improve and modernize the airways as 
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rapidly as we can, which is a very complex and technical job if it is 
to be done at the least cost to the country. 

Mr. Roserts. I would think that among the municipalities of this 
country you would find some of the cities with some pretty good 
technicians. 

Mr. Curtis. Yes. But aren’t they primarily interested in the re- 
sults of this development work when it becomes operational in the 
system? They are not primarily concerned with the development 
work itself. They are very interested in what happens in the final 
operation, of course. 

But the research and development phase of it is not where the gen- 
eral public comes in, it seems to me. 

Mr. Fiynrt. General, apparently you and I have a different idea 
on one phase of this thing. 

I am proceeding on the assumption that the public generally owns 
the airspace. I wonder if maybe you are not operating on the theory 
that the Government owns it and can parcel it out to whomsoever they 
want without regard to the inherent rights of any person to it as com- 
pared with having it preempted from him to give to somebody else. 

Mr. Curtis. I think I understand your point. 

I do not think the problem of parceling out this airspace is involved 
in this technical development board. Let us say that this is a problem 
which involves the overall operation of the airspace, how you control 
it, who uses it. 

Mr. Friynt. Let me give you one example where I think a Board 
member, representing the public by whatever title he may have or from 
whatever group he may come, would be involved. 

He would look after what has been referred to several times as the 
public interest. With the development of jet aircraft in the field of 
commercial flying the noise factor is certainly going to become more 
important in highly concentrated population centers than it has been 
before. 

I think that perhaps somebody whose primary purpose would be 
to look after what we referred to several times as the public interest 
should be a member of this Board in the planning and development 
stages. 

I just wonder what your thought would be on that. 

Mr. Curtis. Well, I would certainly be very glad to give that con- 
sideration. 

As I say, I do not see exactly where the public interest in the way 
I understand you defined it is directly concerned with technical de- 
velopments of this kind except insofar as they are concerned with the 
ultimate use to which they are put. 

But I do not see why the public should be particularly interested 
in trying to decide extremely technical questions as to what is the 
best type of radar to use and the best type of communications or the 
best type of navigational aid. 

Mr. Fiynr. Except insofar as those technical phases and features 
enter into the overall plans for the controled use of airspace. 

Mr. Curtis. Yes. 

But aren’t you really saying that what the public is primarily in- 
terested in is what the CAA and the CAB do with these things after 
they are developed ? 

This is the place where it impinges on the public. 
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Mr. Fiynt. I did not get that last statement. 

Mr. Curtis. I say that is the place where it impinges on the public 
interest, what the CAA and the CAB do with the developments and 
with the system. 

Mr. Fiynt. That is exactly the reason that I think there should be 
someone in the planning stages of it to more or less take care of certain 
safeguards that should be placed in these plans as they are eventually 
developed or put into effect. 

Mr. Curtis. We would be very glad to consider that. 

Mr. Fiynt. I am sure you will be. I am sure you will be glad to 
hear it, and am sure the other members of the Board will be. But 
my thought is—following up the suggestion made by Mr. Roberts 
a few minutes ago—that there ought to be someone who, after you 
go into executive session, could look after those interests rather than 
merely appear before the Board. 

I have no further questions. 

The Cuarrman. Well, this third man who is to be on the Board is 
to be from the general public; is he not ? 

Mr. Curtis. Yes, Mr. Chairman; the Chairman of the Airways 
Modernization Board would be from the general public. But he 
would, of course, also have to be a man who is extremely competent 


in the field. It couldn’t be just anybody representing the public 
interest. 


The Cuarrman. Mr. Bush? 

Mr. Busu. General, do I gather from your statements here rela- 
tive to this Board you are suggesting that it is to be set up for the 
purpose of making decisions relative to the advisability of technical 
devices for safety. Is that the purpose of the Board ? 

Mr. Curtis. The purpose of the Board is to select and develop the 
most efficient, most effective components for the Nation’s air traffic 
control systems. Safety consideration will play a very important 
part. 

But, in addition to safety, we have to improve the capacity, we 
have to expand the system so we do not have the kinds of delays and 
cancellations of airline schedules that we have now, and so business 
flyers and private flyers will be able to fly in a system which at present 
is not sufficiently flexible to accommodate them. 

Safety, of course, is a prominent consideration in all of this. But 
efficient operation is also an important point. 

Mr. Busu. You want this Board so they can definitely make de- 
cisions. As it is now, from my understanding, there is no one to 
make definite decisions. 

Mr. Curtis. That is correct. 

Mr. Busu. That is the reason you want this Board, so that they 
have got a head to this operation ? 

Mr. Curtis. That is right. 

Mr. Busu. To make the decisions. 

Mr. Curtis. I want to set up a Board which has the power of mak- 
ing decisions so far as the selection of systems is concerned, and their 
development. 

Mr. Busn. That isall. Thank you. 

The Cuarrman. Mr. Moss? 

Mr. Moss. General Curtis, are we not faced here with the possibility 
of some rather extensive conflict ? . 
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Congress, as I understand it, appropriated funds to the CAA for 
the development of a system and the installation of a system under an 
accelerated program. I wouud assume from the testimony we have 
heard that they are well advanced in many phases of their study and 
their drafting of specifications. 

Now it is proposed to superimpose an addiitonal authority with 
the right to insist upon whatever standards they determine in their 
judgment are best. 

We could encounter then some rather costly revisions of current 
planning as a result of the aforesaid decisions. 

Mr. Curtis. Mr. Moss, I guess I did not explain very well probably, 
the distinction as to what the CAA has got to do now with the 
present system and what the Board would do. The CAA has a tre- 
mendous job to do in expanding the present navigational aids, the 
present communication systems, the present airport lighting. These 
items can be bought “off the shelf”. This is the job that the CAA is 
doing, and that is going to help increase our aviation capacity some. 

The job this Board ought to do is to go one step further and decide 
what types of equipment and systems should be developed for future 
use like computers, data link communications displays, etc., to be used 
in modernizing the traffic control system. 

There are at the present time a half dozen proposals for improving 
the traffic control systems. The military and the civil have them. 
Many people and organizations have proposals. 

What this Board will do is to consolidate all that development work 
and be in a position to make a decision as to which one of these pro- 
posals is the best suited to do the job. 

This does not in any way impinge on the job that the CAA has 
got to do with the system we have got today. In a development job 
the Board would undertake, 3 to 5 years is the earliest that you can 
expect to get real improvement in modernized operational systems. 

This Board is not going to do us a bit of good tomorrow or the next 
day in terms of installable hardware. 

Mr. Moss. I noticed that you would have the Secretary of Defense 
or his designee and the Secretary of Commerce or his designee. I 
personally have become somewhat disillusioned by this practice of 
appointing to boards and commissions men who are obviously too 
busy to serve, and then permitting designation. 

It seems to me that we have in the Department of Commerce an 
operating division. After all, the responsibility for maintaining and 
operating whatever is determined by this added agency would be with 
the CAA, as I understand it. 

Why would it not be proper to designate some responsible and in- 
formed member of CAA or of the technical staff rather than leaving 
it to chance that perhaps the Secretary would designate one of those 
men rather than, say, one of the Assistant Secretaries, and to more 
specifically name them. 

And I also feel there should be added an additional voice or voices 
for public interest in this. I think there is a very persuasive public 
interest. 

The type of system adopted will be paid for by the public. 

I know that on occasion the boards have made some interesting 
recommendations that a lapse of a short period of time proved to be 
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very unwise. I have in mind the FCC’s first action on color tele- 
vision systems. 

They could make some recommendations which were not too sound, 
and it could impose upon the Nation a very real burden. 

To the extent that the public pays the bill, they, after all, have, I 
think, a vested right in this whole field whether it is civil or military, 
and there should be better representation. I think it could come from 
the commercial or the business or even the privately operated inter- 
ests. And it would insure that their views would be carefully con- 
sidered and that their problems would be carefully considered. You 
can ‘take it too high and make it too technical and come up with 
answers which are not always in the very best interests of the public. 

To whom would the Board report ? 

Mr. Curtis. To the President. 

May I comment on your first point about who is designated from 
Commerce and Defense? 

I think you have a very good point there except that I am told by 
the experts that in setting up a Board of this kind you do not tell the 
Secretary or the head of the department whom they are going to des- 
ignate. And there is a real difficulty about designating either spe- 
cific people or = ific jobs. 

Take the Air Navigation Development Board for example. The De- 
partment of Defense | representative on that was Dr. Furnas, who was 
Assistant Secretary of Defense for Research and Development. Now 
we do not have an Assistant Secretary for Research and Development. 

I believe it is most customary to tell the Secretary whom to desig- 
nate to sit on the Board. 

Mr. Moss. I appreciate that it is customary. But I have become 
somewhat disillusioned by the practice. I think perhaps some quali- 
fications should be written in to insure that whoever was appointed 
wold be competent to undertake this pob. 

Mr. Curtis. We might specify the qualifications. I do not think 
you can specify either the individual or the specific person in a specific 
job who should do it because this can change. 

Mr. Moss. Then, as to the reporting of the Board, I have found 
it sometimes difficult for Congress to get all of the details of the actions 
of these boards. 

I think here we have a responsibility and that that reporting should 
be to the Congress, to the appropriate committee. That should be a 
very firm requirement, and there should be a detailed report sufficient 
to satisfy the needs of the Congress as judged by the Congress and 
not as judged by the Executive. That would be an important feature 
to be included in the legislation. 

Mr. Curtis. Well, the Board can certainly furnish such reports 
as Congress spec ifies, and it is assumed that they will do so. 

Mr. Moss. Sometimes reports are difficult to define and inadequate 
as to their makeup. 

That is all, Mr. Chairman. 

The Cuatrman. Mr. Schenck? 

Mr. Scuencx. Mr. Chairman, I have followed General Curtis’ 
testimony with a great deal of interest, and I think he has much to 
recommend his testimony, particularly because he states that the prop- 
erties over which the airplanes are flying have a very direct interest 
in this whole matter. 
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I am reminded of the fact that, with the development of jet airplanes 
and the increasing of speeds in jet airlines, that we probably are going 
to have more breaking of the sound barrier than we have had in the 
past. 

Is it your thought that your Board would have something to say 
about where and when these sound barriers may be broken ? 

Mr. Curtis. No,sir. This Board would not. That is an operating 
problem ; not a development problem. 

Of course, you are not going to have trouble with breaking the 
sonic barrier with jet airliners; at least not for a long time to come. 
The present generation of jet airliners are subsonic aircraft. 

Mr. Scuenck. I lived in Dayton, Ohio when airplanes were first 
invented by the Wright brothers, and that has not been too long ago. 
There have been tremendous advances. 

I would not want to put a time-table on the shortness of the time 
when jet airliners are going to break the sound barrier. 

We have had a number of instances throughout the country where 
the sound barrier has been broken and it has damaged property to a 
considerable extent. And we have run right smack into the problem 
of identifying the aircraft responsible for that damage. Each time 
the military have said, or almost each time, “We have no record of 
military aircraft being in that area.” 

It seems necessary for the person whose plaster has been broken or 
whose chimney has been cracked or whose brick wall has been cracked, 
that they run out and identify the aircraft by number, and that they 
identify the time exactly. And when that happens everybody is 
usually too excited to do it. 

So the question has come up as to whose responsibility it is. And 
I thought perhaps your Board was going to take that in, too, because 
you very specifically stated that you were going to be interested in, 
as Congressman Roberts has pointed out, the public interest. And 
that certainly is in the public interest. 

Mr. Curtis. It certainly is in the public interest. 

The only point that I am making, Mr. Schenck, is that this activity 
would not be a responsibility of this Development Board. 

This is an operating and regulating problem; not a development 
problem. 

The Board would have no responsibility to determine where air- 
planes are going to fly, for example. 

Mr. Scuenck. Your board would not determine then for testing 
purposes that if an airplane anticipated breaking the sound barrier 
they would have to do it over a certain area ? 

Mr. Curtis. No because that is a regulatory function. It would 
not be a function of this Board. It could not be. That is, unless you 
want to take it away from some existing agency. 

Mr. Scuenck. Would your Board be studying those problems? 

Mr. Curtis. Well, I am sure the Board would study any technical 
development problems affecting the operation of the system, includ- 
ing the noise problem, for example, I am sure the Board would give 
some thought and probably do some testing work on things like noise 
suppressors. 

We cannot make the Board responsible for things that are now the 
responsibility of CAA and CAB unless you want to change the whole 
form of organization. 
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Mr. Scnenk. That gets back to my first question as to the necessity 
for a superimposed Board over other agencies which have specific 
responsibilities. 

Mr. Curtis. This really is not superimposed over anybody because 
it is performing a different function. 

It is super imposed, if you want to call it that, over the Air Navi- 
gation Development Board because the Board should absorb the 
functions of ANDB and be a much more effective operation. 

Mr. Scuencx. As I understand it, from the technical point of view 
the aircraft which breaks the sound barrier is a long ways away from 
the place where he broke the sound barrier by the time the waves 
reach the ground and cause the damage. So it would seem to me, 
if the public interest is going to be protected, that something is going 
to have to be done to regulate speed. 

You indicated your “Board is going to be interested in control 
mechs anisms, and control mechanisms are cer tainly going to have to 
be fast in order to pick that information up; are they not ! 

Mr. Curtis. That is right. 

Mr. Scuenck. And the speed with which jets fly almost rules out 
visual flying because by the time you see them it is too late. 

Mr. Curtis. At high altitudes it is particularly true. 

Mr. ScHENCK. Personally, Mr. Chairman, I think there is a lot 
to be considered in this whole area. 

Mr. Witu1ams. Will the gentleman yield to me? 

Mr. Scuenck. Yes. 

Mr. Witx1AMs. With respect to these devices that you would — 
ably study in regard to finding out that other aircraft are in the aree 

various safety devices, Mr. Pyle testified a few moments ago that a 
speed of 900 miles an hour was very common in the military, and 
that the rate of closure of airplanes coming together at 900 miles an 
hour is 2 seconds per mile, which is most fant: astic, as you know. 

Even if you had warning devices in an airplane that would warn 
the pilot that somebody else was in the area and he would not know 
from which direction he was coming, he would still be out of luck; 
would he not? 

Mr. Curtis. He certainly would. 

Mr. Witu1AMs. If they were coming together, in other words, these 

yarning devices would not be quite as effective as the public might 
believe under those conditions. 

Mr. Curtis. I think that is true, Mr. Williams. 

Of course, the whole question of proximity warning devices and 
anticollision devices involves a lot of technical problems. I per- 
sonally do not feel that that is ever going to be a real answer to the 
problem. I think the real answer is in an effective traffic control 
system that will keep the airplanes from colliding with other air 
craft without having to entirely rely upon the pilot. 

Mr. WILLIAMS. That is the point I was trying to make. I do not 
think warning devices would be nearly as effective as the general 
public would be led to believe. 

I think the answer is, as you say, in revising our safety traffic 
setup. 

Mr. Scuenck. Mr. Chairman, I am sorry we do not have more time. 
We are going to have a pretty important vote on the floor. 
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The Cuarrman. Yes, we are; right away. However, most of the 
time has been taken up on this proposed legislation, and we will have 
extensive hearings on this subject, at which an opportunity will be 
afforded to clear up a lot of these things. 

Mr. Younger, do you have anything at this time? 

Mr. Youncer. Nothing except bearing on the legislation. How- 
ever, the general made two statements which do not quite jibe. One 
is that you are not superimposing a board here on the CAA or the 
CAB. Then you made another statement that you do not know just 
what they are going to do because you have not determined what 
money is be transferred or what functions are to be transferred to 
them. 

Mr. Curtis. That is right. 

Mr. Youncer. You cannot transfer some functions to them unless 
you transfer them from somebody ; is that not true ¢ 

Mr. Curtis. That is true. 

Mr. Youncer. So you are, to that extent, superimposing them on 
someone because you have in mind transferring some functions from 
somewhere. 

Mr. Curtis. If by “superimposing,” Mr. Younger, you mean trans- 
ferring functions, that is true. If you mean by “superimposing” 
establishing a new board to perform a lot of functions that are not 
being performing now, this is not true. It is not true that it is super- 
imposed in that sense. The Board is not taking over any of the func- 
tions of the CAA or CAB or the military except insofar as it involves 
the development work in the traffic control navigational aid field. 

Mr. Youncer. Then I say they are going to take over functions 
from there other organizations. 

Mr. Curtis. Yes, that is correct. 

Mr. Youncer. And, as I pointed out yesterday, I am just a little 
fearful that we are just putting up another agency, and the history 
of our trying to lessen the Federal Government has not made much 
progress, as you know. 

Mr. Curtis. That is right. 

Mr. Youncer. Since 1947 we have had 27 new bureaus set up. 

Mr. Curtis. That is right. 

Mr. Youncer. And that which was to be accomplished by the 
Hoover Commission has fallen by the wayside also. 

I look a little askance at new boards always. 

yeneral Curtis. I do not blame you for that. 

One merit of this is that it is temporary. 

Mr. Youncer. They are all temporary. Nothing is ever set up in 
the Government 

Mr. Curtis. Actually the function of this Board is not going to be 
temporary. The function has got to continue. 

Mr. Youncer. I say most boards and most bureaus that have ever 
been set up are temporary. But after something has been set up in 
the Federal Government it seems to have permanent life thereafter. 

Mr. Curtis. That is true. 

Mr. Youncer. That is all, Mr. Chairman. 

The CuHarrman. Mr. Alger? 

Mr. Arcer. I have some questions, but I will defer. 

The Cuarrman. Go right ahead. 
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Mr. Aterr. If I could have asked them I would have asked how 
many discussions there have been between CAA and CAB and the 
military and what the findings of those were. And, secondly, I would 
have asked what jurisdictional disputes, if any, you see in the offing, 
because there certainly must be some conflicts of interest. 

Mr. Curtis. There are some. 

Mr. Auger. And, thirdly, whether you thought, after finding some- 
thing of this nature that is technical and in the future, the disputes 
would lend themselves to any acceptance of the ideas no matter how 
worthy and whether they would be accepted by the military, CAA, and 
CAB without legislation from Congress, or will we have to force it 
on them. 

Those would have been my questions. 

The CuHatrrmMan. We can take another 10 minutes if it is necessary, 
and just let him comment on those. I think they are important 
questions for the record. 

Mr. Curris. Concerning the first point, Mr. Alger, we have dis- 
cussed this extensively with the CAA and with the military and the 
CAB. And they are all heartily in favor of this approach to the 
development problem. 

They have officially coordinated with this piece of legislation and 
have given it their blessing. So this has been gone into quite exten- 
sively. 

As to the other question, if I understand your question correctly, 
you are asking whether I think that the CAA and the military will 
accept the recommendations of this Board. 

Mr. Acer. And any jurisdictional disputes. 

Mr. Curtis. Of course, the legislation is going to direct them to 
accept decision of the Board so far as development work is concerned. 
The Board does not have authority to acquire and to use it. This is 
something else again. It is something that has got to be taken care 
of in another way because you cannot do this without taking away 
authority from the CAA and the CAB. 

The best guaranty, I think, we will have that they will use what the 
Board comes out with is the fact that both CAA and the military 
people are going to be right in there working on the Board. They 
are the people who will supply much of the knowledge and personne! 
to it. It is inconceivable to me that they would go ahead and par- 
ticipate in the development of something and then expect the boys 
back home to say, “We are not going to use it.” 

Mr. Arcer. I appreciate your views, Mr. Curtis. 

Thank you, Mr. Chairman. 

The Cuatrman. Mr. Curtis, just a little background information 
in order that this record may reflect the situation. 

As I understand it, consideration of this important problem of 
a special study started with the appointment of the Harding com- 
mittee requested of the Bureau of the Budget in May 1955. 

Mr. Curtis. Yes, sir. 

The CuarrmMan. Now the Harding committee made its report. And 
was it that committee report that brought about your appointment 
to the position that you hold in the aviation facilities planning study ? 

Mr. Curtis. That is right. That was one of the definite recom- 
mendations of the Harding committee. 
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The Cuarrman. In other words, we have the Harding committee 
which made a study and which made recommendations, and one of 
those recommendations was to establish this facilities planning group 
which you head by appointment of the President. 

Now from your study comes the recommendation for the Airways 
Modernization Board, does that have anything to do with the report— 
I suppose it is a report—entitled “Accelerated Modernization of the 
United States Air Traffic Control and N avigational System,” issued 
April 22 by the Air Coordinating Committee ? 

Mr. Curtis. Well, my specific recommendation for an Airways 
Modernization Board has nothing to do with that. That report which 
has just come out, which is known as the special working group 13 
report, represents a lot of thought and a lot of time of a great many 
people who have gone into this question of what we should do to de- 
velop the airways in considerable detail. That report, I think, has 
been in preparation for about 3 years. 

The Cuatrman. Which I assume is intended to be used by this 
Board if and when it is set up? 

Mr. Curtis. That is right. And, generally speaking, there is 
nothing in that report that is very much at variance with the type 
of thing that we will recommend. 

Some of the details and emphases are different. 

The CHarrman. As I understand it, the Airways Modernization 
Board is not to take the place of the Air Coordinating Committee. 

Mr. Curtis. No, not the Air Coordinating Committee because the 
Air Coordinating Committee deals with a tremendous number of 
things other than the question of development work and air traffic 
control facilities. 

It will certainly impinge on some of the activities of the Air Co- 
ordinating Committee, notably the Navigation Panel. As you know, 
the Air Coordinating Committee considers all kinds of things that 
are outside the scope of the development work on traflic control fa- 
cilities. 

The Cuarrman. I want to thank you on behalf of the committee for 
your taking the time to come up here today. 

Obviously you can tell, from the questions that have been asked here 
in this brief session, the interest of the members of the committee 
which is going to necessitate, in my opinion, a thorough and complete 
explanation at the time hearings are held on this program. 

I am sure you will be able at that time to explain just what is in 
mind and what is contemplated. 

Again let me thank you and also to compliment you for the tre- 
mendous work that you are doing in your field. 

Mr. Curtis. Thank you very much, Mr. Harris. I appreciate the 
opportunity to come. 

(Whereupon, at 12:10 p. m., the committee was recessed subject to 
the call of the Chair.) 
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(The following material was later submitted by the Securities and 

Exchange Commission :) 

SECURITIES AND EXCHANGE COMMISSION, 

OFFICE OF THE CHAIRMAN, 
Washington, D. C., June 5, 1957. 
Hon. JoserH P. O’Hara, 
House of Representatives, 
Washington, D. C. 


Dear Mr. O’Hara: I am enclosing a memorandum prepared by the Division of 
Corporation Finance of the Securities and Exchange Commission on the addi- 
tional questions raised in your letter of March 26, 1957, as to the status of the de- 
faulted bonds of the Republic of Bolivia. Additional copies of this memorandum 
are available if you desire them for distribution to the other members of the 
Committee on Interstate and Foreign Commerce. 

If we can be of further assistance to you in this matter, please let me know. 

Sincerely yours, 
ANDREW DOWNEY ORRICK, 
Acting Chairman. 


MEMORANDUM OF THE DIVISION OF CORPORATION FINANCE OF THE SECURITIES AND 
EXCHANGE COMMISSION ON INQUIRIES OF CONGRESSMAN JOSEPH P. O’HARA, 
DaTED MarcH 26, 1957, RELATING TO STATUS OF BONDS OF THE REPUBLIC OF 
BOLIVIA 


We have now been furnished with the information requested by Congress- 
man O’Hara in his letter of March 26, 1957, to Commissioner Orrick. The in- 
quiries of Congressman O’Hara are set forth below as contained in his letter, 
followed by the information furnished to us with a notation as to its source. 

(a) The nature of the agreements between the United States and the Repub- 
lic of Bolivia concerning stabilization and settlement of the defaulted Bolivian 
bond issues. 

We received the following information under date of May 24, 1957, from Mr. 
Hamlin Robinson, special assistant, Bureau of Economic Affairs of the Depart- 
ment of State, as to the stabilization program for the Bolivian bonds. 

“In working out its stabilization program last year, the Bolivian Government 
had the assistance of a United States financial adviser, Mr. George Eder, as well 
as of experts from the International Monetary Fund. During the early discus- 
sions regarding the stabilization program, Mr. Eder stressed to Bolivian officials 
the importance of establishing a good international credit standing. This would 
help, he noted, in attracting foreign investment and in obtaining needed foreign 
credits, which would in turn facilitate the achievement of economic progress. 
He pointed out that a satisfactory settlement of Bolivia’s foreign bond obliga- 
tions was one element in the establishment of a good international credit rating. 

“The United States Government considers it important that a satisfactory 
settlement of Bolivia’s bonded obligation to United States citizens be achieved. 
It has on various occasions expressed itself in this sense to the Bolivian Govern- 
ment. The Bolivian Government has indicated to the United States Government 
its intention to work with the Foreign Bondholders Protective Council toward 
a settlement of its indebtedness. 

“Prior to the beginning of the stabilization program, the Bolivian Govern- 
ment sent a special representative to the United States to negotiate a settle- 
ment of Bolivia’s defaulted bond issues with the Foreign Bondholders Protec- 
tive Council. The negotiations have continued since that time, but final settle- 
ment has not yet been achieved. Settlement was not a condition of United 
States support for the stabilization program.” 

Mr. Kenneth Spang, president of the Foreign Bondholders Protective Coun- 
cil, Inc., under date of April 29, 1957, furnished the following as to proposals 
for settlement of the defaulted bonds: 
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Following negotiations initiated in 1948 by a delegation of the Republic of 
Bolivia, headed by the Minister’ of Finance, the Bolivian Government an- 
nounced on June 25, 1948, terms of proposed settlement offers to holders of bonds 
of its four publicly offered dollar loans. The Foreign Bondholders Protective 
Council, Inc., advised the Bolivian delegation that when the proposed plan would 
hecome effective and offers made to bondholders, the council would recommend 
them to the bondholders favorably for acceptance. Final action was not taken 
by the Government of Bolivia. 

In 1956 and early 1957, following negotiations between Senor Gisbert Nogue, 
executive head of the Bolivian Planning Board and member of the Monetary 
Stabilization Council, representing the Government of Bolivia and the council, 
the Bolivian Government undertook to make settlement offers on a revised basis 
which the council stated it could recommend to bondholders. Modifications 
were later made in this undertaking by the Bolivian Government. In February, 
the proposed terms were concurred in by all parties, subject only to final au- 
thorization by the President of Bolivia. As of this date, the President has not 
acted to implement the terms which the representatives of his Government had 
negotiated. 

(b) The sources to which one could go to determine the present holders of 
the defaulted issues. 

Mr. Spang in his letter of April 29, 1957, furnished the following data: 

The records of the Foreign Bondholders Protective Council, Inc., throw some 
light on the location of holders of Bolivian dollar bonds and the size of indi- 
vidual holdings. Tabulations have been made for the period 1934 to April 
29, 1957, of all holders of Bolivian dollar bonds which have been registered 
with the council or which have been reported on behalf of the holders by banks, 
trustees, executors of estates, ete. Registrations of holdings of Bolivian dollar 
bonds total 3.280. 

A geographical distribution of the 3,280 holdings registered with the council 
is shown in table I. Of the total 3,105 holders reside in 47 of the 48 States. 
The 12 States in which the largest number of holders reside (with the number 
of holders indicated in parentheses) are as follows: 

California (375); Illinois (168); Marvland (80); Massachusetts (60) ; Mich- 
igan (66) ; Minnesota (57) ; Missouri (57) ; New Jersey (252) ; New York (759) : 
Ohio (112); Pennsylvania (375) ; Wisconsin (65); with the remaining 679 dis- 
tributed among 35 States. 

In addition, 175 holders reside abroad in 24 countries or territories and are 
distributed as follows: Canada (130); Europe (31); Latin America (9); and 
others (5). 

Table II indicates the size of the holdings registered with the council. Ap 
proximately 45 percent of the holders reporting the size of their holdings have 
holdings of $1,000 principal amount or less, and approximately two-thirds of 
the holders have holdings of $2,000 or less. 

It may be estimated that the total principal amount of bonds registered with 
the council approximates 10 to 15 million dollars, or less than one-fourth of the 
total of $56,278,000 reported outstanding by the New York fiscal agents (after 
deducting $3,144,000 principal amount reported as owned in or repatriated by 
Bolivia since 1931). 

The location of the other bonds, which are in bearer form, are not known, but 
they may be presumed to be scattered in a general pattern similar to that de- 
scribed above and in tables I and II. 
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TABLE I.—Dollar bonds of the Republic of Bolivia geographic distribution of 
holdings by States 


DN ire ce Sead epee SO IN ick rected dtc 112 
TRON hit in i as 9 | Cee esis edie dase ete 4 9 
DI 285d taht oie Be a A aia ha cri ines cia eat 34 
CS. occas Bo einag 37} |: Penmaylvania_ =... 3 see 375 
COs ii ete Bree ee roe ae ae eee 3 
CR so niceties. ti ote ae 26 + South, Careline: .-~.25.2cGscc5. 12 
I sii icici, Sn Se eee) a a oe 4 
Piacente eideren nba oe at DN iis ae re 21 
CQO ekans la riasaGasts SD Fa sila aie weed nce bt ds 21 
Ns eta ree cee Get ee UR Se eee eee ee eee ae 2 
SOS od ccemceadweiceet pL | ee ee ee 6 
Oa. iii aE aban ceteednel SOR em Ecce its ws cites 46 
sii hi ile cae cts htc eet re Ret Te NS nisi i cecretce te ete 50 
Re ee ee ae ee ee RS ee ae 15 
Kentucky__---- ccna taid skit aioe lai RS 4 IN ci i inci nictieienied 65 
Ri ici cnibnnss cogtciea en SB) AP I hii rcenss ckinna tinteadinncaiedl 2 
nee i reread csesabesicnetad Sos tent BF) i We meine, Di Cc cercrciaccts 21 
Mery iene ok cnc Sissi ws scian Si 80 ——- 
Wm insisted 60 WOR. atti stectistniichnzmidiaabiid 3, 105 
ND, os se cicice citenipcctia ahaa 66 —=S 
aio ccckccreitiane Orcas ey WR ick isis Scat heaton tale 130 
IIIS siincicsicicgnticnttatccertnninibes Aainste BES i I ences etsy Relea 31 
pO SR Cr eee ee GSE oC RED AUN ies in ic ncsstce crprl' 9 
Nd, csciniiccietiegencinceehigante SAD i: ulated cessbuenseesagn cniatnanS-cheesal te 5 
a siti psthcasacnlacip dinate 20 

ee a Te 1 SE erecacckasntbniabiecsncodadela 175 
New Hampshire__--—~---.--__- 6 ae 
He eG oss hi. ied Toe } ie Unite! States... es 3, 105 
Pee JORONG on neces et OG a ists teed emiecaeiene 175 
DW SOO sch dn 1 omnes 
a a eee ae ee 14 Weteh ud ncincddetings 3, 280 
PO BO isin rcasaiatngenin 5 


TABLE II1.—Dollar bonds of the Republic of Bolivia, size of holdings 
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(c) The Commission’s report on the Study and Investigation of the Work, 
Activities, Personnel and Functions of Protective and Reorganization Commit- 
tees, part V: Protective Committees and Agencies for Holders of Defaulted 
Foreign Governmental Bonds, did not include a study of the Bolivian situation. 
It dealt with the activities of certain committees for holders of bonds of the 
Republic of Chile, Republic of Colombia, Republic of Cuba, Republic of El Salva- 
dor, and Republic of Peru. It also dealt with certain aspects of the readjust- 
ment of issues of the Republic of Brazil and the Republic of Guatemala. 

(d) The extent to which the settlement of the defaulted bonds is a reversal 
of the position taken by President Roosevelt in his press conference of May 7, 
1948, during which he is reported to have said that in his talks that week with 
Gen. Enrique Penaranda, President of Bolivia, he repudiated the loans covered 
by these bond issues. 
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An examination of the press clippings from the New York Times of May 8, 
1943, the New York Herald Tribune of May 10, 1943, the Wall Street Journal of 
May 14, 1943, and the Journal of Commerce of May 10, 1948, indicates that Presi- 
dent Roosevelt had criticized the high interest rates on the bonds as representa- 
tive of financial exploitation in Latin America and that he repudiated such 
exploitation. As we read his remarks, he did not suggest that there was no legal 
obligation on the part of Bolivia to pay the principal and interest on the bonds 
when due or that the purchasers of the bonds were guilty of any wrongdoing. 
Obviously, President Roosevelt could not repudiate the legal obligation of a 
foreign sovereign, nor could he waive the legal rights of American bondholders. 
In the New York Times article of May 8, 1943, it is stated: 

“President Roosevelt repudiated what he considers acts of financial exploita- 
tion in Latin America during the Coolidge era, when he announced at his press 
conference today that he had apologized to Gen. Enrique Penaranda, the Bolivian 
President, for an American loan made to Bolivia more than 15 years ago. 

“The President told of the apology in discussing the visit to the White House 
this week of General Penaranda, and said that if he had anything to do with it 
money would never be lent to a foreign country at the high interest and com- 
mission rates which figured in the loan he had in mind.” 

In this connection, it may be noted that the New York Herald Tribune of 
May 10, 1943, after stating that an 8-percent loan was made to Bolivia in 1922, 
points out that “when we consider the prevailing rate for money at that time 
and Bolivia’s credit rating there is not the slightest reason for regarding 8 per- 
cent as ‘exploitation.’ Shortly after World War I, for example, Switzerland, 
an exceptionally high grade credit risk, borrowed here at 8 percent, and was 
glad to get the money. She repaid it punctually and in full. France paid 7144 
percent for a loan here in 1921 and 7 percent 3 years later, when the semiofficial 
Dawes loan bore 7 percent.” 


SECURITIES AND EXCHANGE CoM MISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, D. C., June 18, 1957. 
Re Defaulted Bolivian bond issues. 
Hon. JosepnH P. O'Hara, 
House of Representatives, 
Washington, D. C. 

Dear Mr. O'HARA: I am enclosing for your information a copy of a press 
release dated June 11, 1957, prepared by the Foreign Bondholders Protective 
Council, Ine., with reference to the settlement proposal for defaulted Bolivian 
bonds. You will note a definitive offer has not yet been made to bondholders, but 
it would appear that the Bolivian Government intends to carry out the plan 
and recommend acceptance of the offer when made to the holders of defaulted 
dollar bonds. 

Sincerely yours, 
ANDREW DOWNEY ORRICK, 
Acting Chairman. 


[For release to the press, morning papers, June 11, 1957} 


FOREIGN BONDHOLDERS PROTECTIVE COUNCIL, INC., 
New York 4, N.Y. 
The Republic of Bolivia announced today the terms of a plan of service for its 
four issues of publicly offered dollar bonds, outstanding in the amount of 
$56,278,000. The text of that announcement is quoted below : 


REPUBLIC OF BOLIVIA 


NOTICE TO HOLDERS OF THE FOLLOWING OUTSTANDING PUBLICLY OFFERED DOLLAR 
BONDS 


Republic of Bolivia 6 percent external secured sinking fund gold loan 
dated April 1, 1917, due October 1, 1940 

Republic of Bolivia external 25-year secured refunding 8 percent sinking 
fund gold bonds, dated May 1, 1922, due May 1, 1947 

Republic of Bolivia 7-percent external secured sinking fund gold bonds, 
dated January 1, 1927, due July 1, 1958 

Republic of Bolivia 7-percent external secured sinking-fund bonds of 1928, 
dated September 1, 1928, due March 1, 1969 
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Following negotiations between Senor Miguel Gisbert Nogue, executive head 
of the Bolivian Planning Board and member of the National Monetary Stabili- 
zation Council, representing the Government of Bolivia, and representatives of 
the Foreign Bondholders Protective Council, Ine., the Bolivian Government 
wishes to announce the principal terms of a proposed adjustment offer to holders 
of its four issues of publicly offered dollar bonds now outstanding in a total 
principal amount of approximately $56,278,000. In addition to Mr. Gisbert, 
Mr. George J. Eder, executive director of the National Monetary Stabilization 
Council, participated in the discussions. The officers of the Foreign Bond- 
holders Protective Council, Inc., who participated in the negotiations are Mr. 
Kenneth M. Spang, president, and Dr. Dana G. Munro, vice president. Upon 
the completion of the necessary legal and other formalities, the offer will be 
made effective in 1957, with the first interest payment to be made on July 1, 
1957, on the 7-percent loan of 1927 and on the other issues on their respective 
coupon interest payment dates following July 1, 1957. 

The offer will provide for the stamping of the outstanding dollar bonds. Each 
$1,000 par value original bond with unpaid coupons attached will be stamped to 
indicate a new par value of $1,100, the additional amount of face value being 
in full payment of all unpaid interest up to January 1, 1957, on the 7-percent 
loan of 1927 and for each of the other loans to the coupon payment date occur- 
ring during the first half of 1957. The schedule of interest payments calls for 
payment of interest on the new face value at the rate of one-half of 1 percent 
payable on the coupons maturing during the second half of 1957; at the rate of 
1 percent per annum on the new face value for 2 years; at 1% percent per annum 
for the succeeding 2 years; at 2 percent per annum for the next 2 years; and 3 
percent per annum will be paid on January 1, 1964, and semiannually thereafter 
through January 1, 1993, the new maturity. 

Amortization for the bonds will be provided as follows: Beginning in 1962 
and ending in 1966, a cumulative sinking fund of one-half of 1 percent per 
annum will be applied to the retirement of new bonds through purchases below 
par plus accrued interest or through drawings by lot at par; beginning in 1967, 
the annual sinking fund will be increased to 1 percent per annum. In addition, 
the Bolivian Government may apply an agreed percentage of Bolivian export 
proceeds to the retirement of bonds, and may apply funds to the purchase for 
retirement of bonds of each loan following the first interest installment on the 
respective loan. 

When the definitive offer is made, bondholders wishing to assent to the plan 
will submit their bonds to a New York fiscal agent for stamping to indicate 
acceptance of the terms of the offer and the increase in new par value to $1,100 
per $1,000 principal amount of original bonds. On or before June 30, 1962, 
such stamped bonds will be exchangeable for new sinking fund bonds in appro- 
priate denominations having a total par value of $1,100 (for each original $1,000 
bond) with coupon payment dates of January 1 and July 1, and a maturity of 
January 1, 1993. The new bonds will contain customary provisions, be standard 
in form, and listed on the New York Stock Exchange. 

The Bolivian Government is advised that when the foregoing plan proposed 
by the Republic of Bolivia becomes effective and an offer thereunder is made 
to the bondholders, the Foreign Bondholders Protective Council, Inc., will recom- 
mend acceptance of the offer by the holders of dollar bonds. 


Victor ANDRADE, 


Ambassador of Bolivia. 
JUNE 11. 1957. 


Since default in 1931, no interest payments have been made on the 6-percent 
issue or on the two 7-percent issues, and no interest payments have been made 
on coupons maturing in 1932 or thereafter on the 8-percent issue. On June 25, 
1948, a plan of service to holders of the above four issues was announced by 
the then Minister of Finance of the Republic of Bolivia. That plan, although 
later approved by the Bolivian Congress, was not carried out. 

The present proposal requires that Bolivia make interest payments of one- 
half of 1 percent in 1957, with subsequent interest payments rising to 3 percent 
per annum over a 64-year period. Notwithstanding an additional period of 
default of approximately 814 years, the present proposal provides recognition of 
arrears of interest, identical to that provided in the 1948 plan, namely, a 10- 
percent increase in the principal amount of the bond. © In addition to a fixed 
amortization beginning in the fifth year, funds for amortization may also be 
provided, which will increase when export proceeds increase. These amortiza- 
tion provisions differ from the requirements of the earlier plan. 
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Bolivia is undertaking a comprehensive monetary and economic stabilization 
program involving extensive reforms of Government fiscal policy, and the author- 
ities of the Bolivian Government maintain that the proposed settlement plan 
will provide the maximum service payments on the outstanding dollar bonds 
which Bolivia can carry out. Considering all factors, the Foreign Bondholders 
Protective Council has informed the representatives of the Bolivian Government 
that when the offer is made to bondholders in conformity with the above pro- 
posal, the council will recommend acceptance of the offer by the holders of 
dollar bonds. 


x 








